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IN THE SUPREME COURT OF INDIA
CRIMINAL ORIGINAL JURISDICTION
B.V. NAGARATHNA; J., R. MAHADEVAN; J.
WRIT PETITION (CRL.) NO.314/2022; SEPTEMBER 2, 2025
MAHENDRA VISHWANATH KAWCHALE AND ANR. versus UNION OF INDIA

Code of Criminal Procedure, 1973 - Section 432 - Validity of section 376DA of IPC
for prescribing a mandatory life sentence for the remainder of the convict’s life is
challenged - Right to seek remission - “shall be punished with imprisonment for
life, which shall mean imprisonment for the remainder of that person’s natural life”
— Held, even with the prescribed punishment an accused person still has the right
to seek remission - this right is both a constitutional remedy under Article 72 and
or Article 161 and a statutory right under provisions like Section 432 of Cr.P.C. or
the BNSS - Each state has its own policy of remission, which is a reduction in the
sentence, even in cases of death penalty or life imprisonment - A person sentenced
under Section 376DA or 376DB still has the right to apply for a reduction of their
sentence - Right to seek remission applicable even when convict sentenced to
imprisonment for remainder of life - Supreme Court left open the question of law
whether it was proper to prescribe a mandatory sentence, without giving discretion.
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ORDER

This writ Petition is filed under Article 32 of the Constitution of India by way of a
Public Interest Litigation assailing the constitutional validity of Section 376DA of the Indian
Penal Code, 1860 (IPC), as inserted by Criminal Law (Amendment) Act, 2018, as being
violative of Articles 14 and 21 of the Constitution of India and hence, a declaration to the
effect that it is unconstitutional has been sought.

2. We have heard Sri Siddharth Agarwal, learned senior counsel appearing for the
impleading applicant in IA No.147023 of 2022 for National Law University, Delhi, Project
39A, through Executive Director. There is no representation by the petitioners who have
filed this petition in-person.

3. The issues and contentions raised by the petitioner, who has filed this Writ Petition
in-person and the contentions raised in the impleading application (IANo0.147023 of 2022)
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are almost identical. The impleading applicant is supporting the petitioner, who has filed
this Writ Petition as a Public Interest Litigation.

4, Having heard Sri Siddharth Agarwal, learned senior counsel and learned Attorney
General as well as learned Additional Solicitor General and other instructing counsel
appearing for the respective parties, we note the provision of Section 376DA IPC, which
is extracted as under:

“376DA-Punishment for gang rape on woman under sixteen years of age - Where a woman under
sixteen years of age is raped by one or more persons constituting a group or acting in furtherance
of a common intention, each of those persons shall be deemed to have committed the offence of
rape and shall be punished with imprisonment for life, which shall mean imprisonment for the
remainder of that person’s natural life, and with fine:

Provided that such fine shall be just and reasonable to meet the medical expenses and
rehabilitation of the victim:

Provided further that any fine imposed under this section shall be paid to the victim”

5. The bone of contention is with regard to the expression “shall be punished with
imprisonment for life, which shall mean imprisonment for the remainder of that person’s
natural life”.

6. Learned senior counsel submitted that the use of the expression “shall” would
indicate that the only punishment which can be imposed by a Sessions Court is
imprisonment for life which shall mean imprisonment for the remainder of that persons’
natural life and, therefore, there is no alternative punishment which can be imposed by a
Sessions Court. It was submitted that the use of the expression “shall” in juxtaposition with
imprisonment for life which is qualified by expression “for remainder of that person’s life”,
would mean that a Sessions Court has no other option except to impose imprisonment for
life which would mean as qualified above and that there can be no other alternative
punishment which the Sessions Court could impose. It was submitted that such a
punishment is against the tenets of sentencing policy and in the absence of there being
any alternative punishment, is egregious and arbitrary. It was further submitted that such
a sentence would imply that there can be no mitigating circumstances which could be
considered insofar as the accused is concerned, and no lesser punishment than
imprisonment for life, which would mean the remainder of that person’s natural life, could
be imposed along with fine. It was, therefore, submitted that the writ petitioner has rightly
challenged the constitutional validity of the said provision and the impleading applicant
would support the writ petitioner.

7. Per contra, learned Attorney General along with learned Additional Solicitor General
and other counsel supported Section 376DA IPC. It was contended that the said
punishment is imposed on persons who have committed gang rape on a woman under
sixteen years of age which means a juvenile or minor child and having regard to the
egregious nature and seriousness of the crime, the Parliament in its wisdom has chosen
to impose such a strict punishment. It is the policy of the Parliament in selecting such a
sentence having regard to the gravity and seriousness of the offence. Therefore, the writ
petitioner as well as the impleading applicant cannot have any grievance with regard to
the prescription of such a sentence by the Parliament. Hence, there is no merit in the Writ
Petition as well as in the arguments advanced by the learned senior counsel for the
impleading applicant.

8. We have considered the arguments advanced at the bar.
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9. We take note of two aspects.

9.1 The first aspect is with regard to the punishment that is prescribed under Section 376DA
IPC which has to be imposed on the judicial side on conclusion of the trial by the Sessions Court
and which could be challenged by the accused before an appellate Court (the High Court) which
is also a Constitutional Court and if unsuccessful also by filling a Criminal Appeal before the
Supreme Court which is also a Constitutional Court. That is one aspect of the matter.

9.2 The other aspect of the matter is even if such a punishment is imposed on an accused, he
has the right of remission in accordance with Article 72 and/or Article 161 of the Constitution of
India, as the case may be, by making an application for remission before the Hon’ble President
of India or before the Governor of a State. Those are constitutional remedies.

9.3 Inaddition, such an accused has also a statutory remedy to seek remission of his sentence
by making an application within the statutory scheme of Section 432 and connected provisions of
the Code of Criminal Procedure, 1973 (CrPC) subject to Section 433A CRPC and other equivalent
provisions of Section 473 and Section 475 of the Bharatiya Nagarik Suraksha Sanhita, 2023 (for
short, “BNSS”).

9.4  Therefore, the right to seek remission is not only a constitutional right but also a statutory
right and each State has its own policy of remission, which is a reduction in the sentence, even
in cases of death penalty or life imprisonment and is applicable even when the sentence is
imposed under Section 376DA IPC or for that matter 376DB IPC. For the ease of reference,
Section 376DB IPC is extracted as under:

“376DB: Punishment for gang rape on woman under twelve years of age - Where a woman under
twelve years of age is raped by one or more persons constituting a group or acting in furtherance
of a common intention, each of those persons shall be deemed to have committed the offence of
rape and shall be punished with imprisonment for life, which shall mean imprisonment for the
remainder of that person's natural life, and with fine, or with death

Provided that such fine shall be just and reasonable to meet the medical expenses and
rehabilitation of the victim:

Provided further that any fine imposed under this section shall be paid to the victim.”

9.5 Therefore, even in a case where a punishment is awarded under Section 376DA or Section
376DB IPC to the effect that the accused shall be punished with imprisonment for life, which shall
mean imprisonment for the remainder of that person’s natural life would not take away his right to
seek remission in accordance with the Constitution or the statutory scheme as under the CrPC or
BNSS and the applicable policy of remission of each State.

10. Insofar as the contention of learned senior counsel for the petitioner on the aspect
that the prescription of a single sentence under Section 376DA IPC without any alternative
sentence being provided and the use of the expression “shall” makes it mandatory on the
Sessions Court is concerned, we leave the said question of law open to be agitated in any
appropriate case.

11. We say so for the reason that in a vacuum, in the absence of facts of a case, in a
Public Interest Litigation, we do not wish to adjudicate on the validity of the said provision.

12. Therefore, keeping open the question of law to be advanced in an appropriate case,
we dispose of this Writ Petition and the impleading application (IA NO.147023 of 2022).
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