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BEFORE THE HARYANA REAL ESTATE REGULATORY AUTHORITY,

GURUGRAM
Complaint no.: 7323 of 2022
Date of first hearing; 27.04.2023
Date of order: 05.12.2024
1. Bidisha Biswas Complainants

2. Shailendra Kumar Sharma

Both R/o: - Amber-110, Second Floor,
Emerald Hills Floor, Sector-65, Gurugram-
122101

Versus

Emaar MGF Land Ltd, presently known as Respondent
Emaar india Ltd, |
Regd. office at: Emaar MGF Business Park,

Mehrauli Gurgaon Road, Stkandarpur

Chowk, Sector-28 Gurugram-122002

CORAM:
Shri Vijay Kumar Goyal

Member
APPEARANCE:
shri Varun Chugh (Advocate) Complainanis
sari Dhruv Rehtagi {Advacate) Respandont

ORDER
L. This complaint has been filed by the complainants, @il ottees undes section
51 of the Real Estate {Regulation and Developiment]} Act, 2016 (i short, the
Act) read with rule 28 of the Haryana Real Estate (Regulation and
Development] Rules, 2017 [in short, the Rules) for viciation of section
11{4){a) of the Act wherein it is inter afia prescribed that the promoter

shall be responsibie fur ali obligations, respansibilities and functions under
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the provision of the Act or the Rules and regulations madse thereunder of to

the allottee as per the agreement for sale executed inter se,

A.Project and unit related details

2. The particulars of the project, the details of sale consideration, the amount

paid by the complainants, date of proposed handing over the possession,

delay period, if any, have been detailed in the following tabular form:

5. No. Particulars Details
: Name of the project "Emerald  Hills  Floors", Sector &5,
Gurugram, Haryana
- Nature of project Residential
3. DTCP License nao. L. 10 of 2009 dated 21.05.2009 valid
up to 200052019 _
il. 113 of 2017 dated 22.12.2011 valid
up to 20.12.2024
4, Unit no. 110, Tower-Amber, 20 floor
: [As per page no. 20 of the complaint)
5 Unit area 1380 sq. ft. {Super Area)
[As on page no, 20 of the complaint)
&, | Date. of execution of|17.03.2010
buyer's agreement (As per page no. 18 of the complaint)
7 Agreement to sell 01.10.2014
(As per page no. 130 of the reply)
 20.03.2018
(As per page no. 145 of the reply)
8. Nomination letter 06.06.2018
(As per page no. 55 of the complaint)
g, Possession clause 13, POSSESSTON
fa) Time of handing over the Possession
Subject to terms of this clause ond subject ro the
Alloctee(s) having complied with all the termg urru‘
conditiong of this Agreement, and naot being in
defitilt wunder agmy wf the provesions of ﬂ'm
Agreement and gompliance with all provisions,
formulities, documentation e, a5 prescribad fry
thie Compirny, the Company proposes to hand
over the possession of the Floor within E;,?’
muonths from the date of execution of this
agreement.  The  Allottee(s] agrees  ond
understands that the Company shall be entitied to
@ grace periad nf #ix (6) manhs, for appiving and
abtaining the occupation certificote in respect aff
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the Roor andor the project.

| Emphadis supplied]
LAz on page no. 33 of the complaint)
1. Due date of possession 17122012
[Note; Due date to be calculared 27
months from the date of execution of the
buyer's agreement ie, 17.03.2010 plls
B _I grace period of 6 months }
Li. | Total sale consideration Rs52,04,913 /-
[As per SOA on page no. 203 of the reply]
12, |Amount paid by the|Rs52.04901 3/- |

complainants {As per SOA on papge no. 203 of the reply)
13, Occupation certificate 30.05.2018
[As per page no, 167 of the reply)
| 14 | Offer of possession 21082018 |
(As per page no. 56 of the complaint)
15 Conveyance deed 0Z,11.2018
[As per page no. 66 aof the complaint)
16, [ndemnity cum | 05.09.2018
undertaking (As per page no. 175 of the repiy)
17. Unit handover letter 13.10.2018

(As on page no. 179 of the reply)

B.Facts of the complaint
3. The complainants have made the following submissions in the complaint:

L. That initially, the property in question ie., floor bearing no. EHF-267-A-
SF-110 (Seeond Flooy) admeasyring 267 sq. yds. in the project of the
respondent ie, Emaar India Limited, known as "Emerald Hills Eloors”
situated at Sector-65, Gurugram was booked by Sh. Harpreet Singh and
Smt. Pushpinder Kaur,

Il. That thereafter, on 17.03.2010, the above-named persons entered into a
builder buyer's Vagreament with the respondent, by virtue of which the
respondent allotted the afore-mentioned unit along-with car parking

space to them.
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LI

[V.

VL

That subsequent thereto, in October 2014, the above-named persons sold
the property in question to Mr. Praveen Choudhary and Ms, Monica
Choudhary from whom, the complainants herein had purchased the said
property (Floor) and the property was later assigned to the complainants
by virtue of the assighment letter dated 06.06. 2018,

That, in the said buyer's agreement dated 17.03.2010, the respondent
had categorically stated that the possession of the said floor would he
handed over within 27 months from the date of signing of the builder
buyer's agreement, with a further grace period of another & months.
Moreover, at the time of transferring the floor in question, the
complainants were further coerced by the respondent to  sign
affidavits/ iﬁclemnjty-cum—l.;miertal{ing,» in favour of the respondent
wherein the complainants were required to undertake, not to claim or
raise any compensation delay in handing aver possession of the property.
That, the said buyer's agreement and the indemnity cum undertaking aro
totally one sided, which impose completely hiased terms and conditions
upon the complainants, thereby tilting the balance of power in favour of
the respendent, which is further manifested from the fact that the delay
in handing over the possession by the respondent would attract anly a
meagre penalty of Rs.10/- per sq. ft. on the super area of the flat, on
monthly basis, whereas the penalty for failure to take possession would
attract holding charges of Rs.10/- per sq. ft. and 15% penal interest per
annum compounded guarterly on the unpaid amount of instalment die
to the respondent,

That the flogrs were sold by representing that the same wil] be luxurious

ones however all such representations seem to have been made i order
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to lure complainants to purchase the flaor at extremely h igh prices. There

are varioys deviations from the initial representations,

VIl. That the respondent has breached the fundamental term of the contract
by inordinately delaying in delivery of the possession by 74 months. [t is
pertinent ko mention here that the possession of the property in question
was finally offered on 21.08.2018.

VIll. That the complainants without any default, had been timely paving the
mxtaimenj:s towards the property, as and when demanded by the
respnndﬂr;t towards the aforesaid residential floor in the project and
after making the balance payment which was to be made at the time of
uffering of possession, got the property transferred in their name on
ozitamg |

[X. That the réspnndént had promised to complete the project by June 2012,
excluding the grace period of six months. The respondent hag breached
the fundamental term of the contract by inordinately delaying in delivery
of the pnséf:ssinn and not providing adequate compensation in line with
the provisions of the Act of 2016, In fact, the respondent has even failed
to provide compensation as per the terms of the builder buyer's
agreement for the entire period of delay in handing over the possession
of the unit,

X. That the respondent has not acknowledged the requests of the
complainants in regard to the delaved compensation. In fact, the
promised amenities are missing. The complainants were made to make
advance deposit on the basis of information contained in the brochure
which is f?.ise on the face of it

XI. That the pespondent has committed various acts of emission and

commissiofl by making incorrect and false statement in the
11

A
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advertisement material as wel] as by committing ather serious acts as

T I

mentioned in preceding paragraph. The project has been mordinately
delaved. | The respondent has resorted to misrgpresentation. The
ﬁnmp]a:napts therefore, seek direction to the respondent to pay interest
@ 18% pz] a5 payment, towards detay In handing over the Propecty in
question, .

C. Relief suughl by the complainants:

4. The cump[amﬂnl& have sought following relief(s):

l. Direct the respondent to pay the interest @ 18% pa, a5 payment,
towards ;I:Ieta}' tn handing over the property in question as per
gruwsmn; of the Act of 2016 and Rules, 2017;

[l Direct th&' respondent to pay a sum of Rs.50,000/- to the complaimants
mwar{h 1: e cost of the litigation:

5.0n the daw of hearing, the authority explained tm the respondent
/promoter abput the contraventions as alleged ta have been committed in
relation to se tion 11(4] (a) of the Act to plead guilty or not te plead ity

D.Reply by the t!}'e spunident:

6. The respondent has contested the complaint on the followi ng grounds:

i. That the ir%srant camplaint is barred by limitation. It is also pertinent to
mention tﬁfat the complainants filed the complaint before the Atithurity
after the pxecution of the conveyvance deed as all the terms ;&nﬂ
conditions jas per the buyer's agreeinent stands fulfilled in the eyesief
law. It is atso submitted that the present complaint has been filed only
to harass the re#pundent and extort money. The complainants having
received the offer of possession on 21.08.2018 and having executed the
a:mtveyanj deed on 02.11.2018 have filed the present complaint on

18.11.2022 ie, after a lapse of 4 years 3 months from the date of ofter
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of possession and 4 years from the date of execution of mnveymce

deed. The complaint is admittedly belated and barred by |]I“‘.IHEE¥I("H‘.|
period of 3 years. In view of the facts as stated above, the prﬂaﬂm

complaint deserves to be dismissed with heavy costs,

i

That there is no grievance that can be rajsed by the complainants, wh{]
are admittedly the subsequent allottess, having come into the p[-l:tuTL
E}Eiatedlv‘ after the due date of possession on 06.06.2018. The uan in
question jalready stood compiete in all respects even before h‘l[‘
complainants got the unit transferred in their favour, as the m:cupati:gm
already stood applied for on 26.02.2018, 14.03.2018 a%nd
19.04.2018 and the same was received on 30.05.2018, just 2 weeks after

certificate

the complainants got the unit endorsed in their favour. The nffetf"-:f of
|

1, admittedly was issued on 21.08.2018 and the unit Wi

over on 13.1(,2018. Therefore, there

possessio

handed is no prejudice,

harassmcﬁi.t and delay that has been caused to the complainants anrl%’as
such, they are not entitled to any delay interest whatsoever
iii. That the EIII'ESL‘I'J complaint is not maintainable for the simple ir_dﬂm
that the c{}mptamanta have no right for grant of the relief whatsnew&r

The mmpJamants are subsequent allottees, havin g purchased the uml:,m

question fr
Mrs. Moni

in view of

rnm erstwhile allottees, namely, Mr, Praveen Chaudhary aﬂd
:a Choudhary, vide agreement to sell dated 20.03.2018, Th@s,

the own inter-se arrangement between the complainants &md

the n.-nsm-'hﬂe allottees (who were the first party in the agreement to '5%:1]
dated 20.03.2018), the complainants cannot maintain the pma&hﬂ:
complaint) The said submissions are without prejudice to tEkE
submissiof that the present complaing is barred by limitation and [[‘.ﬁalg

there is no delay in handing over possession of the unit to the

o

[}
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That the

Complaint No. 7323 of 2022

ant;sq It is also relevant to submit that the respondent E:}‘;v,:n::rt
y the internal arrangements befween the erstwhile Snd
nt allottees, as the respondent was not a party to the Sad
1t to sell entered into between the allottees.

*JI'F‘-}EIH complaint is not maintainable in law or on facts. The

present L.[::mpidint raises several such issues which cannot be decided in

summary

*?!»prnceedmgsa The said issues require extensive evidence 1y be

led by
witnesse
present
can only

deserves

oth the parties and examination and cross-examination of
i for proper adjudication. Therefore, the disputes raised in the
ymplaint are beyond the purview of this Hon'ble Authorityand
be adjudicated by the Civil Court. The present mmpLﬁi}at

{L} be dismissed on this ground alone,

That it ngeds to be highlighted that the original allottees, subsequent

allottees

as well as the complainants were not ferthcoming with the

]
outstanding amounts as per the schedule of payments, The respung@&aﬂ

was congtrained to issue reminders to the original allottees. The

vi,

EVEntﬂlf

respond
the uUnic i
That su

original

17.03.201

Hure to remit the amounts mentioned in the sald notice; the

dnt would be constrained to cancel the provisional alfotment of

. {
il uestian. =

tequently, the respondent sent the buyer's agreement o the

allottees, which was executed between the parties on

: bt )
1. Thereafter the original allottees executed an agreciment to
|

sell dated D1.10.2014 in favour of the subsequent allottegs, e, Eq’h
Praveen "‘]1nudhya1"y and Ms. Monica Ehﬂudhary for transferring T}]d
[ |
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Vit.

viil.

x.

cﬂnvEﬂng rights, entitlement and title of the ariginal allottees in ﬂﬁe
unit in g "
That the

in their fikwur, had specifically indicated to the subsequent allo gt

stion Lo the subsequent aliottees,

espondent at the time of endorsement of the unit in question

that the Hriginal allottees had defaulted in tmely remittance of

dIEEHt]ﬂEf themaelves for any compensation/interest. The respondes

b cn:w&yed to the subsequent allottees that on account of the defaults

OF S ot nal aliottees, the SUb‘qeqilEﬂt allottees would not be entitle

quent allottees stepped into the shoes of the original ailuitte}
¢hfter the subsequent allottees executed an agreesment to sell
2018 in favour of the complainants Le., Ms, Bidisha Biswas
entitlement and title of the subsequent allottees in the unit in qu&;_«stl:*:iri
to the compiainants,
That the cmplainants further executed an indemnity cum underutakir‘qg
dated EIB,I 5.2018 and an affidavit dated 03.05.2018 wherely E;ie

complainants had consciously and voluntarily declared and iti‘ﬁrﬂ,’.}‘;

that they Wwould be bound by all the terms and conditions of th

provisional allotment in favour of the subsequent allottees. It s
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and an af n:!awt on the same lines. Further, the respondent issued | the

Al
norminatie n letter dated 06.06, 2018 in favour of the mmp[ﬂ]n its.

Furtherm re the respondent, at the time of endorsement of the unil
guestion n their favour, had specifically indicated to the complainan
that the s hsequent aliottees and the priginal allottees had dﬁfauEt

timely ren 1ttanm of the instaliments pertaining to the unit in q‘ue
‘ !
and ferefore, have  dicentitied  themselves for
H | ‘
compensal wn finterest. The respondent had ¢ onveved o

complaindgnts that on account of the deﬁum of the subsequent 3J[ut|:
as well asithe original allottees, the complainants would not be s:ntf &
[0 any cof pE]‘JSEItIt'}rI for delay, il any. That in the mannet as aforesald,

the complainants stepped into the :-.hﬂe"s of the subsequent aiintteas. |

That thergafter, the complainants availed the loan facility from the l£

| 4 1

Bank le t':d and the rﬂspﬂndent issued a letter dated 19.06.2018 tﬂ it

concerned hani{. It is further submitted that other ioan documents W

also executed by the complainants, the respondent and the h:mk_a 7_

present commplaint is liahle to be dlsrmEsed for non-joinder of the i

Bank. f | |
That the ESpﬂth!‘li‘ on receipt of the occupation certificate -n

i '._ |

30.05.2018, offered possession of the said unit to the anp!amanrq =

the ]ELter of offer of possession dated 21.08.2018 subject to n’m
payments and submission of necessary documents. That an indem ‘?r:-‘
cum undertaking for possession dated 05.09.2018 was execu

between the parties on the mutual agreed terms and conditions. The

complainafts have duly taken the possession of the unit in question, The

conveyancs deed in respect of the upit in question has also be

s—u—gg—-—s

executed. 'hat it is pertinent to mention that after exccution oi the unit
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Xl

with no lright, entitlement or claim against the respondent. ¥l

A
rransa{:ﬂn between the complainants and the respondent 51::1{@5
cencluded and no right or liability can be assetted by the respondent or

the complainants against the other, The instant complaint is a Ernss

misuse oiprocess of law. The contentions advanced by the "Eﬂﬂ'lp|£1ii‘lﬂi“l‘.‘?

conseque ‘

penalty chg
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fi
terms and conditions of the buyer's agreement executed prior to the
n ‘ ’

applicability of the Act and the Rules, would prevail and shail be hind rfg
between the parties. In view thereof the Hon'ble Authority has :ﬁp

jurisdictioh to entertain the present complaing as the complainants have

no cause of action to file the present complaint under the Act/Rules.

The complainants had opted for a payment plan at the time of booking

of the unitiin question that was construction linked and had -ﬂgl!EE!d-“T]ﬁ
e
|

undertakeh to pay the installments as and when demanded by

respondent. The complainants were provided with the terms

conditionsglof provisional allotment and the complainants were given the
nppmrtunl to familiarize themselves with the same. Further, at time of
"Ti?

ts that subject to timely payment of all amounts payable h;r

execution pf the nomination letter, it was a]sé in the knowledge af t

complaina

the complainants and subject to reasons beyond the control of l:'m
respondent, possession of the unit was propased to be offered by the
:'espnndeﬂp. within 27 months from the date nf execution of the huye 'L.‘.;
agreementialong with 6 months grace period. |

That the réspondent was faced with certain uther furce majeure eves t$

including but not limited to non-availability! of raw material due. :tﬂ

various ﬂi'" ers of Hon'ble Punjab & Haryana High Court and Na‘hﬂﬂﬂ
unal therehy regulating the mining activities, brick kﬁﬁﬂﬁ

§ix

nf the construction and development activities by the }u‘ﬁﬁfﬂl

| u
authﬂritie% in NCR on account of the environmental conditio 5;
restrictions on usage of water, ete. It is pertinent to state that ﬂ’lvﬂ

Green Trl_

|
regulation||

National GFeen Tribunal in several cases related to Punjab and Har‘ydm
had stayed) mining operations including in 0.A No. 171/2013, wheréﬂ
vide orded|dated 02.11.2015 mini ng dctivities by the newly 1f|ﬂtl:éti

Page 12 “g 27
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mining gontracts by the state of Harjrana was stayed on the E"'arm.}na

Similar ders staying the mining operations were also passed Imy‘ﬂw
;hgh courts and the National Green Tribunal in Punjab -“-[{i%ﬂﬁ'
wlesh as well. The stopping of mining activity not only made
procure ent of material difficult but alse raised the par'irﬁs"‘hnf
sand/gra

detailed

vel exponentially. It was almost for 2 vears that the scalc:tﬁfas
dforesaid continued, despite which all efforts were made a‘.nq:l
materialswere procured at 3-4 times the pate and the n:nnstru-:f:h}n
mntinued& without shifting any extra burden to the customer. The Umu

taken by the respondent ta develop the project is the usual time Eakﬁ'n tu

develop aiproject of such a large scale. Further. the parties have agrﬁaﬂ

that in the event of delay, the allottee shall be entitled to compensation
\

punt paid by the al!nthee which shall be adjusted at the time mf

on the a
handing ¢ beraf possession/execution of conveyance deed subject to ﬁh:e
allottee i"‘ilt being in default under any of ;he terms of the huyeﬁs

agreemen
xvi. That despite there being & number of defaulters in the project, tlzi*e
responde itself infused Funds into the project and has di!hg:graﬂiie
developed) the project in question. The respoident had applied fﬁ]"
nccupatio

5753 datey

certificate and obtained the same vide memao bearing qsm

0

340. L‘]' 2018, 1t iz pertinent to note that once an application

for grant af eccupation certificate |s submitted for approval in the oifice

#rned statutory authority, the respandent ceases to have any

of the con

control over the same. The grant of sanction of thf: ucchatmn cerhﬁﬂaté;

15 the prerg gatwt of the concerned statutory a.ul;hurlt_v over which tl:&a

respondenfl cannot exercise any influence. As far as the respondent 15

Fage H‘F.tjf 27
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|
I
: Laraplaint No. 7323 of 2004 5

|

LA
. it has diligently and amcerely pursued the matter with

the time

project.

That the

S peculatf :

the said un

fide "Allottees” unct;az' the Act and the Rules, bur are “Investors”. |
That wilhﬂut admitting or acknowledging the rruth ar legality m"

allegations advanced by the complainants and without prejudice l:'n?

provisiongiof the Act are not retrospective in nature. The prmﬂsim;w o

the Act can
prior to cal
because the cl
are registered with the authority, the Act cannot be said to be ope rag;nii‘

retrospectively. The provisions of the Act relied upon by ‘

complainafits for seeking interest or compensation cannot he caller;i;j{ |

to aid in derogation and ignorance of the provisions of the a grem‘ne"nﬁ
| LI
It is submjtted that the complainants at the time of entering IGE ”

shoes of the subsequent allottees were well aware of the delay causeﬂ {3

the said prggject but despite considering all the facts, have purchased ;:,“": |

I

»
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said unit under no undue influence

blind epes. It is further submitted that the complainants hﬂw

:i

permitted to take advantage of his own wrongs, [t is pertis

consciously defaulted in their obligations as enumera ted in the I:rugfm 5

dpreemet as well as under the Act. The complaingnts caﬂﬁu;f"hL

Ent EU

note
that an affer for possession marks termination of the period of defa;p, if

il[|
complainants are not eatitled to contend that the ally CLEd

Eﬁmn

the instant complaint constitutes a 2ross misuse of prﬂﬂegﬁ of

il

the relevant documents have been filed and placed an the
-
|

any. The

period of delay continued even after receipt of offer for posse
therefore,

law,

7. Copies of alll
record. Their| authenticity is not in dispute. Hence, the complaint mn
decided on tlfle
by the parties

basis of these undisputed documents and submission

|

E. Jurisdiction of the anthority: il

8. The respon

f
Lll]t has raised a preliminary submission/objection ﬁh&

authority has no jurisdiction to entertain the present complaint. "["[ﬁae

abjection of ¢
jurisdiction st
well as subjed

the reasons gi

E.l Territoria
9. As per notific
and Country

e respondent regarding rejection of complaint on grgunr& ﬂf‘
inds rejected. The autharity observes that it has ters Lhmzzl fm
Lig

ull

matter jurisdiction to adjudicate the presont complaint |

en below,

Jurisdiction ﬁ

\
tion no. 1/92/2017-1TCP dated 14.12.2017 issued | by TuWn
Planning Department, the jurisdiction of Real Estaxé

Regulatory A

purpose with

1%

¥

in question is

hority, Gurugram shall be entire Gurugram District far ajl
Al

ffices situated in Gurugram. In the present case, the priject

area of Gurugram Dihtl‘iTL
\
Page 150f 27
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Therefore, t 5 authority has complete territorial jurisdiction to deal w

||

I
|

i
natter jurisdiction "]K

“u
(2] of the Act, 2016 provides that the promoter shall

responsible ty

EJl Subject
10. Section 11(

=g rr——
~

T

the allottee as per agreement for sale. Section 11(4)(a)

i

i

5 hereunder: |

e ——————— e —

Section 1 ”\1
(4] The priimoter shail- H
(] be ra§ponsible for all ebligations, responsibilities and fuiclions under the

of this Act or the rules and regulations made thereunder or o rh
§ per the agreement for sale, or to the assectution of allottees, a5 the:
fie, till the convevance of all the apartments, plots ar buiidings, as tl o
e, to the ailottees, or the common areas to the nesociation af allottees ar.
EENt authority, as the cage may be; I
Fd:-Functions of the Authority:

W Act provides to ensure camplicnce of the abligarinony oase T
the affottees and the rol estare agents wnder this Agt and the rules.
Biony made thereunder,

the provisions of the Act of 2016 quoted ahova, the autﬁu"} F}?

i

pramaoters,
ad regul
11. So, in view of

has complete

i

. I}
jurisdiction to decide the complaint regarding n?ln

which is to Be decided by the adjudicating officer if pursued by '

complainants 3

!
I;

F. Finding on objections raised by the respondent:

F.I Objections regarding jurisdiction of authority w.r.t. buyer's agreemen
executed prior to coming into force of the Act

12. Another contgntion of the respondent is that authority is deprived of ' :

t alater stage.

jurisdiction tojgo into the interpretation of, or rights of the parties inter-5e

in accordanceiivith the buver's agreement executed hetween the parties &

referred to ufider the provisions of the Act or the said rules has

executed interllse parties. The authority is of the view t

|

M I
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written afted coming into force of the Act Therefore, the provisions of the
(54

Act, rules and dgreement have to be read and interpreted harmonious]y.

However, if| the Aet has provided for dealing with certain -.53;:!”,}‘-!1:

provisions/sitaation in a specific/particular manner, then that situa
will be dealt ith in accordance with the Act and the rules after the da s of

I
for
I
!

coming into force of the Act and the rules. Numerous provisions of th e

sions of the dgreements made between the buyers },d

= |

aid contention has been upheld in the landmark judgme : %rl‘
Neelkamal R‘ altors Suburban Pvt. Ltd. Vs. UOT and others. (W.p 2?3«_ gf
2017) decide don 06.12.2017 which provides as under;

|
119, Under the provisions of Section 18, the del

save the pro

sellers. The

v in handing over | thié
possession woldd be counted from the date mentinned i the agreement for satg
entered infp by the promoter und the (llottee prior to fs registration under RER 4l
Under the provisions of RERA, the promaoter is given a facility to revise the dgny.d" '
completio of project and declare the same under Section 4 The BERA coes ol
contemplate rewriting of contract between the flot purchoser and the promoter |,
122 We hq ¢ giready discussed that ahove stated provisions of the BERA ave nog: |
retrospective i naturs. They may to some extent be having o retrogetive or quosh
retroactiveleffect but then on that ground the val lefity of the provisions of RERAL
cannat be thallenged, The Parliament iy cornpetent enough fo legislate fuw having

retrospectife or retroactive effect A faw can be even framed to affect subsisting §
existing cofttractual rights between the parties in the farger public interesr, We 4a
nat hove ti;jr_y dgoubt in our mind that the RERA has been Jriomed in the |'|'i'|"£|ll:ﬁ'"" { ’
public intefest after o thorough study and discussion made ot the Rigihest level gl
4 Lommiltee and Sefect Committee, which submitted its detatledy

I

the Standi
reparts”
13. Also, in appea

Ishwer Singh Dahiya, in order dated 17.12.2019 the Haryana Real Estite

iunal has observed: |

:5.;, Keeping (n view our aforesaid discussion, we are of the congidered
epinion that the provisions af the Act are quas! relroactive Lo some extent il

dmwmwmﬂmwm {

I IHELer aperation i . ransas e LI Ay ) |
cempletioniHence in case of delay in the affer/delivery of possession as per n*rg
denditions of the wgreement for soie the allottes shall be gatitfed ro Gl
interest/delyed possession eharges on thy reasonable rote of interase us proviie

|
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14. The agreem
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. The responde

F—F
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§5 of the rules and one sided, unfair and unreasonahle riite
tiun mentioned in the agreement for sale is liable to be ignaved

N5 are sacrosanct save and except for the provisions which

in Rufe
COMpEnsE

have been alirogated by the Act itself Further, it is noted that the huih]f .
buyer’s agraements have been executed in the manner that therp IE%HU
scope left ta fhe allottee to negotiate any of the clauses. contained ther&"m

Therefore, t

ne authaority is of the view that the charges payabic under

Various head'j~ shall be payable as per the agreed terms ang conditions of
i H|

the agreement subject to the condition that the same are in accordance with

the plans;’pe{vmissmns approved by the respective departments / mmpeﬁéﬂt

1

authorities and are not in contravention of any other Act, rules, statutes,

: ; ‘ . . : |
mstructions, firections issued thereunder and d4re not unreasonable ar

exorbitanting nati e,

F.I ﬂlhjﬂ:tlJ

regarding the complaint being barred by estoppel. |
t has raised an ub;e::m:n that the instant fr:unp!..;um ig I:mrwjl:l

J

by e::tuppe] ;{

as they them

shall not raise

if any, which
developmentalyéonstruction or its incidental frela m'r,f activiges”
The Authority

12.11.2018 but as per proviso to section 18 of the Act of E‘Gllﬁ]

observed that though the conveyance deed has he@é

E;

per the posseksion ciause of the buyer's agregmeut the due da!} éf
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18.
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|
|

fter a delay of more than 6 years. In the present complaind, the
complainants-allottee has stepped into the shoes of original allottee ;,jjde
btter dated 06.06.2018. The definition of allottee as r!eﬁne:fin
Act of 2016 13

nomination
reproduced below for ready reference: “

dttee” in relation to o real estate project means the person to whate |
Pargment or quiiding, as the cuse may be, has been allotted. sold (whather as
[frechold i leasehold) or otherwise transferred by the promorer gnd ineludes tha
person wio subsequently acquives the said allotment through sale, trarstir -
otherwisebut does not include o person to whom such plat, apartment or budding,
as the cuss may be, is given on rent:” |

In view of the above definition, the complainants became allottes {E;n
| 1.
06.06.2018. Therefore, the complainants are entitled for delay pnsseﬁj?n

charges for the delayed period as statutory right of the complainants-

allottee as pef the provisions of section 18 of the Act of 2016. Thus, in view

| : ]
of the agreed terms and conditions duly agreed between the parties and the

M 3
provisions ofithe Act of 2016, the contentian of the respmuientﬁl&ﬂ%&

rejected.

F.HI Dhiectiulregarding the complainants being iﬁvﬂié.rstul's, | | Fi
The respondent took a stand that the complainants are investors and ﬂﬁt

CONSUmers af therefore, they are not entitled ta the protection of the At

t entitled to file the complaint under section 31 of the Aet

|
5 pertinent to note that any aggrieved persan can file

and thereby o
However, it
complaint against the promoter if he contravenes or violates any provisions

o
of the Act or nules or regulations made thereunder. Upon careful pErus_aI?f%f
it

all the terms apd conditions of the flat buyer's agreement, it is revealed that

the complai ants are buyers and they have paid a total price of
Rs.52,04,913/4 to the promoter towards purchase of a unit in its project. 41
this stage, it isfmportant to stress upon the definition of term allottes under

the Act, the sathe is reproduced below for ready reference:

Paga lﬂigj 27
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brtee” in relation to a real estate Project medans the person o wicim é

wment or building, o the cuse may be, hos beer alfotted. soli (whether gs.

¥ leasehold) or otherwise transferred by the promoter, and m.;mm?&

o subsequently acoquires the sald ollotmant through sale, trinsfer ar

Ol does not include o person to whom sich ol apartment or hilljdin

§ may be, s given oy rene” il

above-mentioned definition of “aliottee” as well as all gl
pditions of the buyer's agreement executed between promaoee

and complairg 5ds

the subject |
Investor is not defined or referred to in the Act. As per the definition ZiVe]

under section) 2 of the Act, there will he “promoter” and “ailottee” and ther

Act alsp stan -l.
F.IV Objectio b

Another conts

HEI, But the period from 15.03.2020 to 28.02.2022
period vide order dated 10.01.2022 of the Hon'bla Apey

cannot be a perty having a status of "investor”, Thu£ the m‘nt{:nriu.n{uf;j_"

promoter thaf the allottee being investor is not efititied to protection of thi

: rejected.

regarding the complaint barred by Limitation Act, 1963, 1
intion of the respondent is that the offer of possession wa

made in Aug
vear August
quoted as zem
Couort in M.A, N
And the com i

! - - A =
Eint is within limitation after computing the said Zerg: per

|

jlaint is time barred by provisos of Limitation Act stands

allowed by the Supreme Court of India. Thus, the contention of promoger

that the com

rejected,
. ; |
F.V Objectionregarding non-joinder of ICICI Bank as necessary party.
21. The respondeiit has raised a contention that the filing of present complaj

%: HDFC Bank as a party to the same is bad in EVES ::iFl:aw:'f.

the complainagts have availed a loan of Rs.70,00,000/- from the financial
ugh a loan of Rs.70,00,000/- was affered by the bank to the

M

without malki)

institution. Thi

" It was allotted to them by the premoter, 'The'.:::_nucemi%';}f'
£l

t27
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- om

mmp]ainant

dishursed by

Thus, the contention of the promoter stands rejected.

G. Finding on the relief sought by the complainanis: :
!l Direct !3 e respondent to pay the interest @ 18% p.a. as pzlj-'lii,‘;b;l,
towards delay in handing over the property in question as per
provisigns of the Act of 2016 and Rules, 2017:

22.1n the preser

project and gre seeking delay possession charges as provided under §

ion 18(1) of the Act. Sec. 18{71} provise reads as under.

&2- Return of amount and compensation "

% promoter fails to complete or Is unable B give poessession of |

apartment, Blat, or building, —

|| -
Provided thet where an allottee docs not intend to withdeaw fiont the praeet, hi
shail be paid By the promater, fnterest for every month of delay, £l the handing
over of the phssessian, at such rate os may be prescried "

23.Clause 13(a) &

inge of handing over the Possession 4 | |
afms of this clause and subject to the Allotteefs) having complicd with |
nateid conditions of this Agreement, and not being in default irader any.
spnns af this Agreement and compliance with all provisions, forma fiLies, |

docamentatipn etc, as prescribed by the Company, the Company pmpu:iés"mji' |
hand over the possession of the Floor within 27 months from the date of
execution of this agreement. The Allottee(s) agrees and wnderstands that the
Company shifll be entitied to a groce period of six (6) months, for applying and |
chtaining m dgecupation certificate in respect of the floae awd for the propee
(Emphasis supplied) ‘
{#ias gone through the possession clause of the agreement an

24. The Authori

observes thaf the respondent-developer proposes to handover

Page i’gqizr
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i the allotted unit within a period of 27 months from the data o

execution of s

25. The said gra

greement with grace period of 6 months,

by the Hon'l
Emaar MGF

has been hel

accepts the t ths

for applying
of the order d

sl

)

ind obtaining the occupation certificate. The relevant pOTE
ated 08.05.2023, 1s reproduced as under: ‘

id clause of the ogreement, possession of the wme was to hit
dehin 24 months from the date of execution of the agregment e
i per theabove said clouse | Ha)] of the agresment, o groce ﬁ:e}"ﬁgﬁri h
i abteining Occupation Certificate etc. hos Beed provided. The perianl
of the Occughition Certificate dated 11.11,2020 Placed ab pege ao, 21 7 of the puper
book reveqls that the appellant-promoter has applied for grant af ’ﬁfiﬁﬂ‘-‘;'lﬂ—ﬂﬂ?
Certificate gl 21.07 2028 which was ultimately grantgdion 11012020, It {5 also
well iciown \fhat it takes time to apply and obtain Occupation Certificate fram thi
concerned abthoriy. As per section 18 af the Act, if the praject of the promotar s
delayed andfif the allattee wishes to withdrow then ho has the aption to withdraw
from the profect and seek refund of the amount or ifthe allottee does pot intend ta
withdraw fi@m the project and wishes to continue with the project, the allottee is
to be paid imterest by the promoter for each month af the delfay. In oaur r:pr'.ﬁfmhj,ﬁ
tne ailatteellwiishes to continue with the project, bz gccapts the term if the
agreement e gﬁm’fng griace period of three months for ;ip@;mg uned elitaining Lid |
accupation [Rertificats §o, In view of the sbove said circumstances, the
appellani-promoter is entitled to avail the grace period so provided in the |
agreement for appiying and obtaining the Oocapation Certificate. Thies, with
inclusion of §rtice peripd of 3 months s per the provisions i ciause U (o) ot |
ugreement, e toted completion period becomes 27 manths Thuy, the due chere o f
defivery of plissession comes oyl to 07,.06.2014."
26. Therefore, in f

" |




27. Admissihi]i’lgr of delay possession charges at prescribed rate

28

29.C

20,
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interest: The complainants are seeking delay possession charges however

proviso to séction 18 provides that where an allottee does not intend te

withdraw frgm the project, he shall be paid, by the promaoter, interest

Rule 15.
and sub-kection (4) und subsection (7) of section 19 ] ,
(1} Follthe purpese of provise to section 12: section 16, and sub-sections {4
and (7} of sgction 13 the “interest at the rate prescrived” shall be ghe State Bank
af India highest margina! cost oflending rate +2%.: | iy

Pravided that In cose the State Bank of India marginal cost of lending rat
(MCLR) is nbt in use, it shall be replaced by such benehmark tending rates which
the State Bapk af lndia may fix from time to time ﬁ:}r!mdmg Lo the general bl

. The legislatufe in its wisdom in the subordinate legislation under |

rescribed rate of interest- [Proviso o section 12, section Iﬁ |

provision of

interest. The &

|

the marginaj ~|
is @ 9,105, |

cost of fending

(rate +2045 Le, 11.109. I

tiyitas per website of the State Bank of éndi:. e, hitps:/ fsbi.?:' n
pst of lending rate (in short, MC LK} as on date Ep, ﬁﬁ;lE;EVf
rordingly, the prescribed rate of interest will be LRI

| ‘

, AT (I
provides thatfjthe rate of interest chargeable flom the allottes

promaoter, in

promoter shalfbe liable o pay the allottee, in case ol'default

Therefore, intdrest on the delay payments from the complainants shal

charged at the pﬁescﬁhed rate Le, 11.10% by the respondent/prem

A

The definition] of term ‘interest” as defined undeg section 2{za) of 1:]1%;7‘;‘;"_‘

i | : PPTR R
ipse of default, shall be equal to the rati of interest which the

I

|
Al
| b
i
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which is the 8ame a5 is being granted to them in case of deldyed posteitn

I

S

charges,

- at . iy ‘ il . " 5 -\.l P
32, The complaifiants in the present complaint are subsequent allottees an

|
4

7d the apartment in question from the erstwhile allottees an
,»respl:mdent had acknowledged the same vide ﬂﬂmxﬁi
letter dated I 6.06,2018. The Authority has decided the same isﬂfwﬂ
g:ﬂmpmint no. CR/ No. 1760 of Eﬁ?f case titled as Mi
Sharma an r1 ankaj Kumar Jangid Vs Emaar India Limited, #}]ﬁ

was held that the complainant-allattes is entitled for delay ngégﬁ

charges framj|the date of nomination letter till offer of possessi ml'

Yati L 1L
vhtaining ocogpation certificate plis two months or actyal handing gver|

ichever is earlier, The refevant paré%;zj’f,said order mg:x{: CLat]
ﬁ]!i' 1 T 0

Y 15 -|:5f' the wew that the time period far -Ffé'mﬁﬂﬂ aver the, possessind @
by the builder ax per the relevant cliuse ﬂfﬁﬂ:‘ﬂ'ﬂ'f b‘-"ﬁ"‘ﬂjﬁﬂ*'ﬁﬂﬂiﬂnﬁy' il

p{‘tﬁessinn, Al
below:;

38, The autha,
GO L

E

the commment of the promoter regarding handing over of possession of the WAl s |
raken arc PRI B o i 2

drdingly. The mew timeline indicated in Fespact of angoing project bie the
wtile making an application jor registration af the project (fmq 'lﬂfgﬁ'@'
iment af the promeder to hond over the possestion by the due dute o par rr;: !

| % ggresment and the pramHier Ly .'m.h#:_ Jlfm- e Fﬂﬂﬁ‘f{mmriﬂ%;!@

A arising out of falluee in handing aver possession By the due dlrte i
by him fn the buflder buper's agresment @il s Hoble for the delayed )

abligmtion
commithe

passessioPhaeges ax pravided in provise oo tectian :E{f?,ﬁl‘gm‘. At u'T:e crutherity i o i |
the view Sgat the Act nowhere provides, nor con be 5o constried, thee ali profius

Wil {ra rg-writen I'u'fffﬁi" cosnRg e force of h"&‘.‘,ﬂl‘,{_ The sl TNETEE ﬁug‘_%-én;

agresmen |
claplt fe b Ble Fombay High Cowrt in cose tithed oz ﬁrg@éﬁ;;;?m Realrors Su ;J,,pﬁqﬂ;; .,';;‘ 4
Ledd {supm 4 Wherdhy It was hald thar the RERA Act does aot contem ate cesritiig b

ween the alfoties and the promorer: The I*E-'E&'u'rrt pare of the fudgames 15

cantract | /
reproduced helow-

P!
|

|

niler the provisions of Section 18, the delay in Randing over the pma&‘sﬂ‘@g;l :

e cownted from the date mentioned in the agreement for sale antead i,

nromioter and the aflottee prior fo s registraticn ander RERA ””“‘;H'-Tﬁ;' :
o

118
WLl
by the

»*iw 18 af RERA, the promoter is given a ;ht}iff;-’ tn revise the dagd o
campigion of project and declure the same under .Séé#ﬁm . The RERA ,gf,:;ﬁ.;!._ LH

contentplote rewriting of cantracs between the gt purchaser and the promoter,
1l
1l i ! AN Ll
Al However, clmplainants were well oware about the faet thot the constrietion af
‘Where the sulect wnir is sftucied hos hraL. been fﬂrﬂpn’e:;&;ﬁ;,ﬁr:ﬁ |

i ¥ | i », L] : #ﬂ, \
' :,;Et ‘
i |

|1
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1l

occupatifn certificate qua that partof ;ije:e is yer to be obtained Ful mar, * .
still r:has i to proceed with execution of the agreement voluntarily which IHeang
that the | flempiatnant had accepted the factum o of the deley. Moregver, ihgy Img
not siffe el any delay as the subsequrent uHuHI’E}-"E'Dfnpi'ﬂ.'mrnt.'-. frerein dame r,ru:@-
picture dely on 04122017 when the subject unit was endorsed in his mb&u:
Hence, il such an eventuality anid in the interest of patural Justice, defuy
i charges can only be gruiiied to the complainant from the date of
ton dated G4.12.2017 Le, date on which the mmpl'm‘nﬂm‘, .s.t:ﬁ';su,';l“_3
thoes of the ariginal alicttee,

as per the
17.12.2012 |

gereement. The due date of hamﬂmg over pmsessinn 1

€ the offer of possession was made on 21.08.2018 am:i the

section 18(1)
possession  his
n:mnplalnants §
to 13.10.2018]

p
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Gl ﬂ'lrect
compla
35. The complag

the respondent to pay an amount of Rs.50,000/- t rf'nt
inants as cost of present litigation, ] '
ants are seeking reliel w.rt compensation in the aboie-

mentioned reli

6745-6749

o 2021 titled as M/s Newtech Promuters and Deveiﬂpeﬂi_ t.

te of Up & Ors., has held that an allottee is entitied to i
compensatiap & litigation charges under sections 12,14.18 and s’é:’:tinm-!‘ ;
{ " ["|

which 1s to Be decided bg.r the adludicat[ng officer as per section 71 and'

H.Directions o

36. Hence, the it

directions ui
cast upon the

section ,:1"4.[f]
L. The resp

iﬂEnt is directed to pay interest to the complainants agains

the paid-§p amount at the prescribed rate e, 11.10% pa. for E’J

month cffidelay from the date of nnmumnﬂn letter ie., 06.06. .?.G‘IEi
handing ér of possession L.e, 13.10.2018, h-t:mg earlier, as per SEET‘
1B{1) of the Act of 2016 read with rule 15 of tl;e riles Il
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37. Complaint st} of.

38. File be consigh 1ed K mg;gm..

aryana R al Estate Regﬁ]atﬂ Aut
| Dated: 05.12.2024




