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BEFGRE THE HARYANA REAL ESTATE REGULATORY AUTHORITY, 
GURUGRAM 

Complaint no.: 7323 of 2022 
Date of first hearing: 27.04.2023 
Date of order: 05.12.2024 

l. Bidisha Biswas Complainants 2. Shailendra Kumar Sharma 
Both R/o: - Amber-110, Second Floor, 
Emerald Hills Floor, Sector-65, Gurupram- 
122101 

Versus 

Emaar MGF Land Ltd, presently known as Respondent 
Emaar india Ltd, 

| Reed. office at: Emaar MGF Business Park. 
Mehrauli Gurgaon Road, Sikandarpur 
Chowk, Sector-28 Gurugram-122002 

CORAM: 

Shri Vijay Kumar Goyal 

Member 
APPEARANCE: 
Shri Varun Chugh (Advocate) Complainants 
Sori Dhruv Rehtagi (Advocate) Respondent 

ORDER 

L. This complaint has been filed by the complainants/ajlattees under secttan 

51 of the Real Estate {Regulation and Development} Act, 2016 (in short, the 

Act) read with tule 28 af the Haryana Real Estate (Regulation and 

Development] Rules, 2017 (in short, the Rules) for vieiation of section 

11(4){a) of the Act wherein it is inter atia prescribed that the promoter 

sniall be responsible far ali obligations, responsioilities and functions under 

|a- 
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the provision of the Act or the Rules and regulations made thereunder or to 

  

| 
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the allottee as per the agreement for sale executed jnter se, 

A. Project and unit related details 

2. The particulars of the project, the details of sale consideration, the amount 

paid by the complainants, date of proposed! handing over the possession, 
delay period, if any, have been detailed in the following tabular form: 
  

    

    
  

  
  

  

    

  
  

  

  

  
  

  

    

5. No. Particulars Details 
1. Name of the project “Emerald Hills Floors", Sector | 65, 

Gurugram, Haryana 
= Nature of project Residential 
a; DTCP License no, L 10 of 2009 dated 21.05.2009 valid 

upto 20.05.2019 
ii, 113 of 2011 dated 22.17.2011 valid 

ip.te 20.12.2024 
4, Unit no, 110, Tower-Amber, 2" floor 

[As per page no. 20 of the complaint) 
5. Unit area 1380 sq. ft. (Super Area) 

[As on page no, 20 of the complaint] 
6, Date of execution of | 17.03.2010 

j buyer's agreement LAs per page no. 18 of the complaint) 
Vs Agreement to sell 01.10.2014 

(As per page no, 130 of the reply) 
20.03.2018 
(As per page no. 145 of the reply) 

B. Nomination letter 06.06.2018 
(As per page no. 55 of the complaint} 

9, Possession clause 13, POSSESSION 
fa) Time of handing over the Possession 

suiject fo terms of this chaise and subject to the 
Ailoctee(s) having complied with all the terms earned 
conditions of this Agreement, and not being in 
defotit onder ory af the provisions of thig 
Agreement and compliance with all peavinuesy 
formalities, documentation ete, as presortingel fy 
Lhe Comanny, the Company proposes to hand 
over the possession of the Floor within 27 
munths from the date of execution af this 
agreement Tite -Allottee(s) agrees ond 
understands that the Compaey shall be entitivd to 
@ grace period of six (6) manchs, for oppiving and 
obtaining che occupation cerdficote in respect of         
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the floor and/or the project, 
[Emphasis supptied| 

(As on page no. 33 of the contplaint] 
10. Due date of possession LF T2012 

(Note; Due date to be calculated 27 
marths from the date of execution of the 
buyer's agreement ie, 17.03.2010 plus 
grace period of 6 months } 

Li, Total sale consideration Rs.52,04,913 /- 
[As per SOA on page no. 203 of the reply) 

12. |Amount paid by the | Rs.52,04.91 3 /- 
complainants (As per SOA on pape no. 203 of the reply) 13. | Oceupation certificate 30.05.2018 o 

[As per page no, 167 of the reply) 
; 14 Offer of possession 21.08.2018 

(As per page no. 56 of the complaint} 
T5, Conveyance deed 02,11.2018 

[As per page no, 66 of the complaint) 
16, [Indemnity cum | 05.09.2018 

undertaking (As per page no. 175 of the reply) 
17. Unit handover letter 13.10.2018 

(As on page no. 179 of the reply]   

B. Facts of the complaint 

  

3. The complainants have made the following submissions in the com plaint: 

!. That initially, the property in question ie. floor bea ring no. EHF-267-A- 

SF-110 (Second Floor) admeasuring 267 sq. yds. in the project of the 

respondent Le,, Emaar India Limited, known as "Etnerald Hills Floors” 

situated at Sector-65, Gurugram was booked by Sh. Harpreet Singh and 

smt. Pushpinder Kaur. 

tT. That thereafter, on 17.03.2010, the above-named persons entered into a 
builder buyer's agreement with the respondent, by virtue of which the 
respondent allotted the afore-mentioned unit along-with car parking 

space to them. 
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Hl, That subsequent thereto, in October 2014, the above-named persons sold 

  

the property in question to Mr. Praveen Choudhary and Ms, Monica 
Choudhary from whom, the complainants herein had purchased the said 
property (Floor) and the property was later assigned to the complainants 
hy virtue of the assignment letter dated 06.06.2018. 

IV. That, in the said buyer's agreement dated 17.03.2010, the respondent 

had categorically stated that the possession of the said floor would be 
handed over within 27 months from the date of signing of the builder 
buyer's agreement, with a further grace period of another 6 months. 
Moreover, at the time of transferring the floor in question, the 
complainants were further coerced by the respondent to sign 
affidavits/indemnity-cum-undertaking, in favour of the respondent 

wherein the complainants were required to undertake, not te claim ar 

raise any compensation delay in handing over possession of the property. 

V. That, the said buyer's agreement and the indemnity cum undertaking are 

totally one sided, which impose completely biased terms and conditions 

upon the complainants, thereby tilting the balance of power in favour of 

the respondent, which is further manifested from the fact that the delay 

in handing over the possession by the respondent would attract only a 

meagre penalty of Rs.10/- per sq. ft on the super area of the flat, on 

monthly basis, whereas the penalty for failure to take possession would 

attract holding charges of Rs.10/- per sq. ft. and 15% penal interest per 

annum compounded quarterly on the unpaid amount of instalment due 

to the respondent, 

VI. That the floors were sold by representing that the same will be luxurious 

ones however all such representations seem to have been made in order 
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to lure complainants to purchase the floor at extremely high prices. There 

  

are various deviations from the initial representations. 

VIL That the respondent has breached the fundamental term of the contract 

by inordinately delaying in detivery of the possession by 74 months, [t is 

pertinent to mention here that the possession of the property in question 

was finally offered on 21.08.2018, 

VUL That the complainants without any default, had been timely paving the 

instalments towards the property, as and when demanded by the 

respondent towards the aforesaid residential floor in the project and 

alter making the balance payment which was to be made at the time of 

offering of Possession, got the property transferred in their name on 

02112018 
IX. That the respondent had promised ta complete the project by June 2012, 

excluding the grace period of six months, The respondent hag breached 
the fundamental term of the contract by inordinately delaying in delivery 

of the possession and not providing adequate compensation in line with 

the provisions of the Act of 2016, In fact, the responcent has even failed 

to provide compensation as per the terms of the builder buyer's 

agreement for the entire period of delay in handing over the possession 

of the unit, 

x. That the respondent has not acknowledged the requests of the 

complainants in regard to the delayed compensation. In fact, the 
promised amenities are missing. The complainants were made to make 

advance deposit on the basis of information contained in the brochure 

which is false on the face of it. 

Xl. That the respondent has committed various acts of omissiun afd 

commissio]| by making incorrect and false statement in the 

ad 
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advertisement materia! as well as by committing other serious acts as 

  

mentioned in preceding paragraph. The project has been inordinately 
delayed. | The respondent has resorted ta misrepresentation. The 

complainants therefore, seek direction to the respondent to pay interest 
(@ 19% pa. as payment, towards detay In handing over the property in 

question, 

C. Relief sougth by the complainanis; 

4. The complainants have sought following relief{s): 

|. Direct the respondent to pay the interest @ 18% pa, as payment, 
towards delay in handing over. the property in question as per 

deGuicions ofthe Act of 2016 and Rules, 2017; 

H.. Direct the respondent to pay asum of Rs.50,000/- to the complainants 
towards the cost of the litization; 

5. On ‘the date of hearing, the authority explained to the respondent 

/promoter abput the contraventions as alleged ta have been committed in 
relation to se ion 11(4) (a) of the Act to plead guilty or not te plead guilty, 

D. Reply by the te spondent: 

6. The respondent has contested the complaint on the following grounds: 

i. That the instant complaint is barred by limitation, It is alsa pertinent Eo 

mention that the complainants filed the complaint before the Authority 

after the execution of the conveyance deed as all the terme ded 

sondtiticned os per the buyer's agreement stands fulfilled in the eves of 

law. It is also submitted that the present complaint has been filed only 

to harass the respondent and extort money. The complainants having 

received the offer of possession on 21.08.2018 and haying executed the 
conveyance deed on 02.11.2018 have filed the present complaint oan 

ee , Le. after a lapse of 4 years 3 months from the date of offer 
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of possession and 4 years from the date of execution of conveyance 
deed. The complaint is admittedly belated and barred by limitation 

period of 3 years. In view of the facts as stated above, the present 

complaint deserves to be dismissed with heavy costs, 

il That there is no grievance that can be raised by the complainants, whio 

are admittedly the subsequent allottees. having come into the picture 

belatedly; after the due date of possession on 06.06.2018, The unit in 
question /already stood compiete in all respects even before the 

complainants got the unit transferred in their favour, as the occupation 
aa already stood applied for on 26.02.2018, 14.03.2018 and 
19.04.2018 and the sa me was received on 30.05.2018, just 2 weeks alter 

the combi: got the unit endorsed in their favour, The offer of 

possessiol admittedly was issued on 21.08.2018 and the unit was 

handed er on 13.10.2018. Therefore, there is so prejudice, 

harassment and delay that has been caused to the complainants andas 

such, they|are not entitled to any delay interest whatsoever. 

lili, That the present complaint is not maintainable for the simple reagan 

that the cle ptatnants have no right for grant of the relief whatsoever. 

The conan lniients are subsequent allottees, havin f purchased the unitin 

question fons erstwhile ailottees, namely, Mr, Praveen Chaudhary and 

Mrs. Monica Choudhary, vide agreement to sell dated 20.03.2018. Thus, 

in view of the own inter-se arrangement between the complainants and 

the erstwhile allottees (who were the first party in the agreement to sell 

dated 20.03.2018), the complainants cannot maintain the present 

complaint; The said submissions are without prejudice to the 

submission that the present complaint is barred by limitation and that 

there is no delay in handing over possession of the unit to the 

(a | 
  | 
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complainants. It is also relevant to submit that the respondent is not 

bound Hy the internal arrangements between the erstwhile ane 

subsequent allottees, as the respondent was not a party to the Saud 

apreement to sell entered inte between the allattees. 

That the present complaint is not maintainable in law or on facts. The 

present domplaint raises several such issues which cannot be decided in 

summary proceedings. The said issues require extensive evidence Lo be   
led by Hoth the parties and examination and cross-examination of 

witnesses for proper adjudication. Therefore, the disputes raised in the 

present complaint are beyond the purview of this Hon'ble Authority and 

can only) bé adjudicated by the Civil Court The present complaint 

deserves'to be dismissed on this ground alone, 

That it needs to be highlighted that the original allottees, subsequent 

allottees as well as the complainants were not forthcoming with the 

outstanding amounts as per the schedule of payments. The respondent 

was congtrained to Issue reminders to the original allottees. The 

    

  

   

      

t had categorically notified the original allottees that they had 
| 

in remittance of the amounts due and payable by ther, LE Wits 

(lure Lo remit the amounts mentioned in the said notice the 

it would be constrained to cancel the provisional allotment of 

question. . 

That subsequently, the respondent sent the buyer's agreement to/the 

original jallottees, which was executed between the parties) on 

17.03.2000. Thereafter the original allottees executed an agreement to 

sell dated 01.10.2014 in favour of the subsequent allottees, Le) Mr. 

thoudhary and Ms. Monica Choudhary for transferring and Praveen 

> 
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conveying rights, entitlement and title of the original allottees in the 

  

  
unit in question to the subsequent allottees, 

vii. That the fespondent at the time of endorsement of the unit in ques 
in. their favour, had specifically indicated to the subsequent allottpes 
that the U riginal allottees had defaulted in timely remittance of the 

installments pertaining to the unit in question and therefore, have 

disentitle themselves for any compensation/interest, The respondent 

had conveyed to the subsequent allattees that on account of the defau Its   of the origina allottees, the subsequent allottees would not be entit 

    

to any compensation for delay, if any. That in the manner as aforesaid 
the subsequent allottees stepped into the shoes of the original allottees. 

vill. That thereafter the subsequent allottees executed an agreement to sell 

dated 20.03.2018 in favour of the complainants ie., Ms, Bidisha Bicw as 

and Mr. sh Hendra Kumar Sharma for transferring and conveying rights, 

entitlement and tithe of the subsequent allottees in the unit in question 

to the compiainants. 

ix. That the c@mplainants further executed an indemnity cum undertak! ng   

  

question any rebate under a scheme or otherwise or any ibe 

discount, by whatever name called, from the respondent. Similarly, I 

subsequent allottees had also executed an indemnity cum undertald iu 

rage $4827 

I
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guestion 

that the 5 

n their favour, had specifically indicated to the complainane 

rime allotiees and the yisinal allottees had defaulted | 
timely reit 

| 

and Herefore, have disentitied themselves for 

oi dk The oat had conveyed ta 

€ parties on the mutual agreed terms and conditions. | 

complainants have duly taken the possession of the unit in question, The 
conveyance deed in respect of the unit in question has also bee f 

executed. 

Page | 3!



  

. | 

  

  

   
   

     
    

     

     
   
   

  

with no |right, entitlement or claim against the respondent, 
ransacti@n between the complainants and the respondent stands 

dinants against the other. The instant complaint is a phases 

misuse oilprocess of law. The contentions advanced by the complainants 
in the falge and frivolous complaint are barred by estoppel. It may! be   submitted) that an amount of Rs.1,64) ey: has been credited in| 

     
    

   

   

account a 

complaint has been filed with es intent to extort more ane cree 
money frdin the respondent, 

li, That the terms and conditions set out in the buyer's agreement clearh 

maintainajle before the Hon'ble Authority. The complainants haved ly 
and admittediy received the amounts already agreed y 

einants have tailed to honour the payment schedule and 

consequent thereto, are not entitled |to any benefit towards eel ; 

penalty charges. Clearly the complainants are now becoming greedy ap u 

trying to extort excessive amounts from the respondent. 

xiii. That the cgmplaint is also liable to be dismissed for the reason that for 
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terms and conditions of the buyer's agreement executed prior ta the 

  

  

  

  
applicability of the Act and the Rules, would prevail and shail be bine 

between the parties. In view thereof, the Hon'ble Authority has ino 

jurisdiction to entertain the present complaint as the complainants i 

no cause oF action to file the present complaint under the Act/Rules. 
xiv. The complainants had opted for a payment plan at the time of bool 1B 

of the unitin question that was construction linked and had agreed and 

        

undertaken to pay the installments as and when demanded by 

responder. The complainants were provided with the terms 

    

   

  

conditions of provisional allotment and the complainants were piven 

opportun#y to familiarize themselves with the same. Further, at tim af 

execution bf the nomination letter, it was also in the knowledge af t 

complainants that subject to timely payment of all amounts payable by 

the complainants and subject to reasons beyond the control of he 

, possession of the unit was proposed to be offered by ( responde 

. respondent, within 2? months from the date of execution of the huye 

  agreementjalong with 6 months grace period, 

xv, That the réspondent was faced with certain other force majeure eve ts 

including but not limited to non-availability of raw material due to 

various orders of Hon'ble Punjab & Haryana High Ceurt and National 

Green Tribunal thereby regulating the mining activities, brick Kilns, 

regulation/of the construction and development activities by the judi 

authorities in NCR on account of the environmental conditions; 

restrictions on Usage of water, ete. It is pertinent to state that the 

National Gheen Tribunal in several cases related to Punjab and Haryana 

had stayed) mining operations including in O.A No. 1711/2013, vie 

1 02.11.2015 mining activities by the newly aot 
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mining Gontracts by the state of Haryana was stayed on the Yamuna 
river bed. These orders in fact inter-aliq continued till the year 2018. 
Similar orders staying the Miniig operations were also passed by the 
Hon'ble 

Uttar Pr: 

ligh courts and the National Green Tribunal in Punjab and 
desh as well. The stopping of mining activity net only made 

procurement of material difficult but alse raised the prices of 
sand /gra 

detailed 2 

rel exponentially. It was almost for 2 years that the scarcity as 
doresaid continued, despite which all efforts were made and 

materials) were procured at 3-4 times the rate and the construction 
continued without shifting any extra burden to the customer. The time 
taken by the respondent to develop the project is the usual time taken To 
develop allproject of such a large scale. Further. the parties have apread 
that in the event of delay, the allottee shall ba entitled tp compensation   on the ampunt paid by the allattee, which shall be adjusted at the time of 
handing olver of possession/execution of conveyance deed subject ta the 

   allottee ng 

agreement 

t being in default under any of the terms of the buyer's      

      

   
    

  

   
   

   

[te there being a number of defaulters in the project, the 
itself infused funds into the project and has diligently 

the project in question. The respondent had applied for 
occupatiom certificate and obtained the same vice memo hearing Ho. 
5753 dateW 30, 05 2018, It is pertinent to note that-ance an application 

for grant af occupation certificate is submitted for approval in the uiflice 
of the conderned statutory authority, the respondent ceases to have any   control over the same, The grant of sanction of the occupation certificate 
is the prerogative of the concerned statutory authority over which the 
respondent 

fe 

cannot exercise any influence. As far as the respondent 15 
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xv. That the jcomplainants have purchased the unit, in question as 3   
huge pro | from resale of the same. Thus, the complainants are not 

fide “Allottees” under the Act and the Rules, but are “Investors”. 

xvi, That without admitting or acknowledging the truth or legality of t 

allegations advanced by the complainants and without prejudice to { 

contentions of the respondent, it is respectfully submitted that th   provisionsjof the Act are not retrospective in nature. The provisions | 

the Act cannot undo or modify the terms of an agreement duly execu 

prior to cating inte effect of the Act. It is further submitted that merely 

xix. It is submitted that the complainants at the time of entering into 1h 

fav  
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Sald unitiunder no undue Influence or coercion and now cannot act wath 

  

  blind eyes. It is further submitted that the complainants have 
consciously defaulted in their obligations as. enumerated in the buyer 5 
lpreement as well as under the Act. The complainants anh 
permitted to take advantage of his own wrongs, It is pertinent to noe 
that an offer for possession marks termination of the period of delay, if 
any. The}complainants are not entitled to contend that the all sged 
period of delay continued even after receipt of offer for possession 

L 3 ui therefore) the instant compiaint constitutes a Bross Misuse of process of 

  
law, 

7. Copies of allithe relevant documents have been filed and placed on ae 
record. Their) authenticity is not in dispute. Hence, the complaint cane 
decided on the basis of these undisputed documents and submission rae 

| 
| 

by the parties 

E. Jurisdiction of the authority: 
  

8. The respondent has raised a preliminary submission/objection the 
authority has no jurisdiction to entertain the present complaint. The 
objection of the respondent regarding rejection of complaint on ground of   jurisdiction stands rejected. The authority observes that it has territorial as 

  matter jurisdiction ta adjudicate the present complaint for 

the reasons given below, 

    
jurisdiction | 

ion no. 1/92/2017-ITCP dated 14.12.2017 issued | by Towa 
and Country) Planning Department, the jurisdiction of Real estate 

9. As per notific 

Regulatory Authority, Gurugram shall be entire Gurugram District for all 
1 

ull. purpose with offices situated in Gurugram. In the present case, the prineat 
in question ig) situated within the planning area of Gurugram Districe 

Page is of Zi 
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Therefore, this authority has complete territorial jurisdiction to deal with 

lI 
bimplaint. 4) 

(a) of the Act, 2016 provides that the promoter shall be 

  

    

the present 

EJ] Subject 
   

    
   

    

  

   

   
   

     

   
   
   

    

hatter jurisdiction 

10. Section 11{ 

responsible t ls 

  iter chall- 

| 

I 

| 
ponstble for all ebligations, respansibilities and fiuetions under the 
pf this Act ar the rules and regutations made thereunder or to the 

i per the agreement for sale, or to the assectation of alluttees, as th F 
ie, till the convewance of all the apartments, plats ar buildings, as chee 

2, to the allottees, or the common areas to the association of allattees ar. 
fenit authority, as the case may be; 

#4-Functions of the Authority: il 
e Act provides to ensure compliance of the abligations case upon che 

pramotersyithe allottees and the reg! estate agents tinder this Act and the rites 
and reguaweans made thereunder, 

il 11.30, in view ofthe provisions of the Act of 2016 quated abova, the autho ty 

      

     

  

  has complet# jurisdiction to decide the complaint regarding nan 

compliance of obligations by the promoter leaving aside compensedn 

i 
which is to be decided by the adjudicating officer if pursued by 

complainants at a later stage. 

F. Finding on objections raised by the respondent: 

Fl Objections regarding jurisdiction of authority wort. buyer's agreem 
executed prior to coming into force of the Act 

12. Another contention of the respondent is that authority is deprived of t 

jurisdiction towo into the interpretation of, or rights of the parties inter 

in accordance|Wwith the buyer's agreement executed between the parties:   referred to ufider the provisions af the Act or the said rules has be 
‘Ny executed intense parties. The authority is of the view that the Act nowhere 
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written after coming into force of the Act. Therefore. the provisions ofthe 
Act, rules and agreement have to be read and interpreted harmoniously. 
However, if) the Act has provided for dealing with certain spe 
provisions /situation in a specific/particular manner, then that situatio 
will be dealt     

    

coming into 

save the pr 

sellers. The 

Neelkamal 

£017) decided on 06.12.2017 which provides as under: 

“119. Under the provisions of Section 18, the detiy in herding aver tlie 
possession would be counted from the date mentioned in the agreement jor sate: 
entered into by the promoter and the aflottee prior te its registration under RER L 
Under the provisions af RERA, the promoter és given @ facility to revise the date af 
completion af praject and declare the same under Sectian 4. The AERA dows se 
contemplate rewriting of contract between the fot purchitser and the prameter., 
i2é. We have already discussed that ahove stated provisions of the AERA are noe retrospective in nature. They may to same extent be having a retroactive ar ques 
retroactivelefiect but then on that ground the validity of the provisions of RERA 
cannot be challenged, The Parliament is competent enou nh to feoishote law hening ; 
retrospective or retroactive effect A Jaw can be every framed to affect subsiscing j 
exiting coltractual tights between the parties in the larger public anterese, Wea 
not have ahy dowbt Ia our mind thet the RERA has been framed in the tarpe 
public interest after a thorough study and discussion made at the highest level fy 
the Standigg Committee and Select Committee, which submitted its detailed) 
reports.” 

a
e
 

    

      
   

    

   

   

       

     

lence in case of delay in the afferfdelivery of possessing as per Ghee: 
enditions of the agreement for sale the allattee shall be entitled ta gue 
ned possession charges on the reasonable pate Of interest cs provectett 

terns and 
interest ded 
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in Rule of the rules and one sided, unfair ane unregsonahle ente af 

  

  COMpensdion mentioned in the agreement for sale is ahle ta he igaered.” 
ms are sacrosanct save and except for the provisions which 

| ae have been abrogated by the Act itself Further, itis noted that the biulidder. 
ments have been executed in the manner that there iho 

se 

| z 

buyer's agré | 

scope left ta: re allattee to negotiate any of the elauses: contained a i 

     

     
    

     

   

  

Therefore, the authority is of the view that the charges payable un 
various head& shall be payable as per the agreed terms and conditions af 
the agreement subject to the condition that the same are in accordance ahs 
the plans/pefmissions approved by the respective departments /cormpennt 
authorities ad are not in contravention of any other Act, rules, stat 
instructions, Hirections issued thereunder and are hot unreasonable or 
exorbitant in mature. 

regarding the complaint being barred by estoppel, FIT 7 

[has raised an objection that the instant complaint is bar 

  

by estoppel | upon execution of conveyance dead dated 02.11. 21118, h 

re now estopped from raising these belated hans /demand 
Ives had acknowledged and accepted that “Het the vende 

shail not reiseinay objection or make an Wy claims on account of inconvenience 
if any, which\imay be alleged to be suffered by the vendeée due ta i 
develupmentaly'construction or its incidental /related activities,” 

The Authority observed that thowgh the conveyance deed has he 
executed on 04.11.2018 but as per proviso to section 18 of the Act of 20 t6    ifthe allottee does not intend to withdraw from the project, he shall be pan 

| by the promoter, interest for every month of delay, till the handing over 4 
possession, atipuch rate as may be prescribed, in the present com plaint 

1 
: i te per the possesion clause of the buyer's agreement, the due date af 

possession ofthe wnit was 17.12.2012 hut the same was offered en 
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18. 

  

  

i 

Ceenplant Ne: F323 of cla | he 
= : 

M }   

       

   

   

    

  

   
    

   

complainants-allottee has stepped into the shoes of original allottee vid 
nomination [ptter dated 06.06.2018. The definition of allattee as defined in 
Act of 2016 ig reproduced below for ready reference: | 

| 
eft or guilding, as the case may be, has been allotted. sald (whether a8 leaseholi) er otherwise transferred by the pramorer and includes eh; Person Witla suosequentivy acquires the satd allerment througa sale, transfer ¢ r 

otherwise bat does rat include a Perron te whom sven ping, apartment or bunilairtg, 
as the case may de 65 given on rents” j 

attee" in relation to o rea! estate project means the persan fo whan 

  
In view of the above definition, the complainants became allotte: on 
06.06.2018. Therefore, the complainants are entitled for delay possession 
charges for the delayed period as statutory right of the complainants- 

    
allottee as pef the provisions of section 12 of the Act of 2016. Thus, in 

| 
; ! of the agreed terms and conditions duly agreed between the parties and t 

rejected. 

Fl Objection regarding the complainants being investors. | 
The respondent took a stand that the complainants are investors and a 

    

    

consumers and therefore, they are not entitled ta the protection of the 
and thereby aot entitled to file the complaint under section 31 of the Act 

However, it   > pertinent to note that any a gerieved person can file 

complaint agatnsl the promoter if he contravenes by violates any provisigy 

of the Act or r 

all the terms 

the complain 

Rs.52,04,913/4 to the promoter towards purchase of a unit in its project. 

this stage, it is |mpartant to stress upon the definition of term allottes under 
the Act, the same is reproduced below for read y reference: 

  
    MV | 

I 
Page sa a7



19. [n view of £ 

all, 

rejected, 

FW Objection|regarding non-joinder of ICICI Bank as necessary party. 
21. The respondent has raised a contention that the fling of present compl 

  

|| 
if Complaint No. 7323 of 20 Hi 

| ta) ul }   

  

   
    

    

   

      

     

      

     
       

     

   
    
   
   

    
   

   
   

  

   

  

    

     

    
   

“efd} “all 

prot, apa 

| 
t 

aE 

ttee” i) relation te a real estate project means the person to whain 
ment or butlding, as the cuse may be, hos beer alfottedt sale fwherher Jreenold ar teasehold) ar atherwise transferred hy the gromoter, and inchedes 

Person Wo subtequentiy acquires the said allotmant through sale, travister 
otherwisaibut does rot include a person to whom such int, apertredt or buildin 
ds the cose may be ie given an rend" 

© above-mentioned definition of “aliottee" as well as all’ 

terms and conditions of the buyer's agreement executed between prom: 
and complaifants, it is crystal clear that the complainants are allotte 
the subject 

promoter that 

Act also standé 

FAV Objectio 
Another cont 

regarding the complaint barred by Limitation Act, 1963. 
nition of the respondent is that the offer of possession ¥ 

made in August 2018, the period of limitation has come to an end in th 
year August 2 

quoted as zen 

Court in M.A. IN 

And the com 

allowed by t 

that the com 

without making HDFC Bank as a party to the same is bad in eves of law as 

the complainapts have availed a loan of Rs.70,00,000/- from the finan ‘ial 
institution. Th



|| 

    

   

  

   

    

   

    

        

      

     

    

   

   

   

   
    
   

      

   

    

    

   

hy Complaint No. 7323 BF wil 
hi 

i 

Mi 
vide offer letter dated 19.06.2018. But no loan amount ¥ 

@ HARE ie 
& CiRUGA 
complainants 

disbursed b 

    

   

    

  

     

    

    
    

  

ithe bank to the complainants as per the documents availa 

erefore, there is no privity of contract between the parties a 

Gl Direct 

towards 
provisif 

22.in the prese 

he respondent to pay the interest @ 18% pa. as payme 
delay in handing over the property in question as per 

ns-of the Act of 2016 and Rules, 2017; 
t complaint, the complainants intends to continue with 1 

project and @re seeking delay possession charges as provided under | 

ion 18(1) of the Act, Sec. 18(1) proviso reads as under, 

- Return of amount and compensation 

] 

nroviso to seg 

“Section 18: 

1e(il. if the promoter fails to complete or ts unable te IVE postéssion of ath 
apartment, Bat, or building, — 

Provided thot where an allottee docs nat intend to withdraw from the praject, He 
Sheil be poi fy the promater, interest for every month of delay, till she handing 
over of the pQssdssion, at such rate as may be prescribed " 

23. Clause 13{a) ®f buyer's agreement dated 17.03.2010 provides far hand 

over of possession and is reproduced below: 

13. POSS. ‘3 ON 
ime of landing over the Possession 
qms of this clause und subject to the Allotteefs) having complied with: 
grid conditions af this Agreement, and nat being in default wader any” 

ing of this Agreement and compliance with alf provisions, farmaliiies, 
ete, fs prescribed by the Company, tie Company proposes ta 

& possession of the Floor within 27 months from the date of 
this agreement, The Allottee(s) agrees and wnderstanas that the, 
ibe entitled to a grace period ef six (6) months, for apelying and 

| accupation certificate in respect of the floae amd for the provect 
(Emphasis supplied) 

tas gone through the possession clause of the agreement a i 

howd over f 
execution o 

Company sh 

obtaining th 

       
   

  24. The Authorit 

observes tha# the fespondent-developer proposes to handover 
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2 GURUGI 
possession al 

execution of} 

25. The said pra 

by the Hon’ 

Emaar MGF 

has been he 

accepts the t 

for applying 

withdraw frp 
to be paid fs 

the ailattee 
agreement 

focupation 
appellanit-p 
Hgreement 

inclusion of § 
ogreenient 

delivery of pt 
26. Therefore, in ¥ 

of the Act, thelauthority is of the view that, the promoter is entitled to avail 
the prace peri 

the accupatiay 

POSS2Ssion co 

[v 

   

  

     

  

    

   
   

  

   

    

   
   

  

     
   
    

    

   

    

         

     

  

    

    

and obtaining the occupation certificate. The relevant pora | 

of the order dated 08.05.2023, is reproduced as under: 

athin 24 months from the date of executian of the agreement les pl 

wiGian Certificate dated 17.27.2020 placed at page aa, 217 of the paper 

WH 2L07 2020 which was ultimately granted on 11,4 L2O20. It ts cise 
well ictown phat it takes time to apply and obtain Occupation Certificete fram che 
concerned detherity. As per section 18 of the Act if the project of he promoter is 

  

  
Complaint No, 7323 of 2 022 | 
  

the allotted unit within a period of 27 months from the data 

greement with grace period of 6 months, 
   

   

   

    

  

     
    

   
   

    

   

      

   

      

     

  period is allowed in terms of order dated 08.05.2022 passe 

le Appellate Tribunal in Appeal No. 433 af 2022 tilted a 

aid clause of the agreement, possession af the sit wes ta tas 

per tneabove said clause 11 (a) of the cgreement, grace per tenth yf 
abtaining Occupation Certificate etc. has heer provided The pertescnt 

§ that the aopellant-promecer has applied far grant of Occupation 

the allottee wishes to withdraw then he has the aption ta withdraw: 
ett and seek refiind of the amount or ifthe allottee does not intend ta. 
mm the project and wishes tu continue with the project, the ailattee is. 
erest by the promoter for each month of the delay. In aur opinion if 
wishes fo continue with the project, be @ecepts the term of the: 
garding grace period of three manths for applying und wbtaining the 
certificate. So, in view of the above said circumstances, the: 
cmoaler is entitled ta avail the grace period so provided in the. 
or applying and obtaining the Occupation Certificate. This, wit! 
race period a 3 months ax per Ure provisions in clause td} fa) af the 
e tote completion periad becomes 27 manta 7 Tog, ble cue chert tf 
Jeksion comes aut te 07.06.2014."   

id so provided in the agreement for applying and obtaining 

certificate. Therefore, the due date of handing over 

les out to be 17.12.2012 inciuding gyace period of 180 daya 

Fame 2z at 27



* 
| 

& HAREP 
| Complaint Ne, 7323 of age iM i 

47. Admissibilify of delay possession charges at prescribed rate 

26 

29, 

30, 

ay 

  

  

& cuRUCHAN   

  

  interest: The complainants are seeking delay possession charges how   proviso to Ti, 18 provides that where an allottee does not inte 
withdraw f m the project, he shall be paid, by the promater, intere 
every month] of delay, till the handing over of possession, at such ta   may be pres 

Rule 15 has been reproduced as under: 

Rule 15.) 
and sub- 

(1) Fay 
and {7} of 8 
of India hig 

ribed and it has been prescribed under rule 15 of the r      

    

     
     

   

    

rescribed rate of interest- [Proviso to section 12, section 7 4 
ection (4) and subsection (7) of section 19] 
thé purpese of proviso to section 12; section 19, anid sub-sections £4) 
cHion 79. the “interest at the rate prescribed” shal! be the State Ban 
est marginal cost of lending rate +244. 
that lr case the State Bank of India marginal cost of fending tat 

Pt in use, it shall be replaced by such benchmark fending rates which 
the State Bank af india may fix fram time to time jor lending to the genera! public. 

. The jegislatufe in its wisdem in the subordinate legislation under ¢ 

    

    

    | aa provision of fule 15 of the rules, has determined the we ee 

     

   Interest. The fate of interest so determined by the legislature, is reasa   

  

the marginal dpst of lending rate (in short, MC LR) as on date Le. 05.12.20. 

is @ 9.10%, 4 

cost of fending 

  

    

   
    

rate +2% Le. 11.1054. | 

The definitiorjof term ‘interest’ as defined under section 2(za} af the Ae 
provides that 

promoter, in 
| 

promoter shall be liable to pay the allottes, in case VW efault. | 
| Therefore, int#rest on the delay payments from the complatnants shail 

charged at the 

A Page a   

cordingly, the prescribed rate of a will be margin 

Ae! the rate of interest chargeable from the alluttes by the 

se of default, shall be equal to the tate of interest which the 

prescribed Fate Le, 11.10% by the Fespondent/promtep 

ah 27 

  
   

  

    
[Fa 

Het 
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> GURUGRAM | 
which is the §ame as is being granted to them in case of delayed TT 

  

     

    

   

       

    

    

       

    
   

charges,     42. The complaifants in the present complaint are subsequent allonensian 

  

    

    
      

    

   

     

       
    

     

    
    

  

      
      

      

    

haé purchaséd the apartment in question from the erstwhile ailottees a 

therealter, the respondent had acknowledged the same vide nominath 
N6.06,2018. The Authority has decided the same issue 
complaint no. CR/ No. 1760 of 2022 case titled as Mon ice 

unkaj Kumar Jangid Vs Emaar India Limited. wh echt 

letter dated 

24.09.2024 { 

Sharma ana 

was held that the complainant-allattee is entitled for delay possessi   charges fromthe date of nomination letter till offer of possession afte 
| obtaining ocgepation certificate plus two months or actual handing aver 
i i I jhichever is earlier, The relevant para of said order is extra 

i j 

| 
poy ts of the wew chee the time period for handing aver the Dosa As 
toy the builder as per the relevant clause of builder buper's agreem tcl 
ment of the promoter regarding handing over of passession of he ee A) 
rditgl: The tew timeline indicated in resp Cid! ongoing project rc 
fife making an applicadon jor regiitraties af the prefect does net e crags 

che commliment of the prometer te hond over the POSessOn by the due cite ay per che 
builder Diver's goreement aid the promater ts Lierdels fin thes Consequenner e a 
abligatic ; arising out of failure in Aaneirg aver paxsession by the udue inte lis 
committed) ay nim in the builder buyer's agreement abd iy tuble for bie cheleay i 
PeLTessior horges ax pravided. in pravisn co-sectian 1Bf Tt) of the Ace The cru thority t 
Me Wew abet the Act agwhere provides, nor con be coasted, tle alt pees 
agrernienty Will id re-written after coming ico force.ot the det Me samedvena hes Been 

possession, 

below: 

   

30 The authe 

OMT tag 

fhe com 

roken ae 

promoter s 

aoe fy ‘ble Bombay Aioh Court in case tithes Ne mrt Realtors Suiver bee WBE 

Lee fsuprad wherwin it wos held that the RERA Act does met ronbemplste rewneitih ie 

contract batween the-allottee and che promoter: Tie relevant part of the judgemer i 

reproduced below: 

   

  

    

   

  

    

"T4). Gndeér-the provisions of Section 18, the delay i Framulingy aver fhe posmesman 
be couuted fram the date mentioned in the agreement for sale entered iio. 
prOnober and the aflottee prior fa les registration under AERA Lander ie 

is of RERA, the promoter is given a facility to revise the tate | 
ion of project ahd declare the same under Section +. The RERA clones shee 
late rewriting of contract between the flat purchaser ond the promapen 

   

a 

     
  

Le iM Hplaginants were well aware about the i@et thet the constroctian 
vere |tfie subject unit le sttucted Nos Nal been complete} - 

47, Anwever, £ 

the tower 

I 

B
S
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OCCU PETE certificate qua that part of praject is yet to be obtained Further they still chos ei fo proceed with execution af the agreement vatun cantly wifeh re ag: fomplainant had accepted the factum af the delay, Moreover, they hers dany delay as the subsequent allottee /compicinaats hercin cone int Mon 04122077 when the subject unit was endorsed jn his Atveter 
Such an eventuality anil in the interest of natural justice, defuy in charges can only be granted to the complainant fram the date of nt dated 64.12.2017 i¢, date an which the complainant stepp da 

jiees of the original allettec, 

  

     

   

  

   
    

   
     

   

conveyance 

     

            

compliance o | 
to section 18qf} of the Act on the part of the respondent is established. 4 5 

ees shall be paid, by the promoter, interest for every month o 

é date of nomination letter ie. 06.06.2018 till offer a 

such the allot 

   delay from 

  

    
   

    

possession [{   8.2018) after obtaining occupation certificate plus tw 
months Le., 20102018 or actua! taking over of possession ie, 13.204 FH 

whichever is Barlier ac prescribed rate ie, 11,10 % p.a. as per prowisd fi 
section 16(1)ipf the Act read with rule 15 of the rules Since the phystva 

possession has been taken over on 13.10.2018 being earlier, thi 

complainants 

to 13.10.2018 

pv 

re entitled for delayed possession charges from 06.06.2018 

  a7



   
       

    

  

   

   
     

    

   

     

    
    

   

  

  

Complaint No, 7323 of 2020 
  @ HARE 

a GU d 

compl 
35. The complag 

the respondent to pay an amount of Rs.50,000/- ta the 
inants as cost of present litigation. 
ants are seeking relief w.r.t. compensation in the abs 

  
  mentioned 

6745-6749 oF, 

compensatia 

which is to 

      

      

     

  
  

respect of compensation & legal ‘expenses, vherefoel "| 

pensation under sections 12. 14, 18 and section 19 uf they i EL, 

  

the authority: 

thority hereby passes this order and issues the follows 

H. Directions o 

36. Hence, the ¢ 

directions urer section 37 of the Act to ensure compliance of colhalll 

casi upon the ? vied 

section 34[f) 

I, The resp 

promoter as per the function entrusted to the authority under 

dent is directed to pay interest ta the complainants agaik i   the paid-Hp amount at the prescribed rate Le. 11.10% p.a. for eve 

lelay from the date of noe letter ie, 06. 067013) month o 

handing 

iB(1) of 

er of possession i.e., 13.10.2018, beind earlier, as per see LE 

a2 Act oF 2016 read with rule 15 of the rules. 

nil 27 py | Pace He 
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37. Complaint st


