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GISHA MARIN JOSE versus

Petitioner by Advs. O.A. Nuriya, Revathy P. Manoharan, Asheek Antony, Nebil Nizar

Respondents: Parvathy K - GP
JUDGMENT

The question impelled for the consideration of this Court by the petitioner in this
case is whether the Government Authority concerned is authorized and competent to
summarily dismiss an application for leave to pursue Doctoral or Post Doctoral Research
- made under the ambit of Rule 91A of Part | of the Kerala Service Rules (hereinafter
referred to as the 'KSR', for short) - on the ground that they have taken a general policy
decision not to grant it, irrespective of the credentials of the candidate.

2. | must say that this Court cannot find favour with the afore proposition; and will
presently record the reasons for it.

3. The petitioner applied for leave before the 2" and 3™ respondents, under the
provisions of Rule 91A of Part | 'KSR', for pursuing Research leading to Ph.D; but it was
allowed only as Leave Without Allowances (LWA). The petitioner asserts that this is illegal
and untenable because, going by Rule 91A aforementioned, if a candidate is able to
establish that the proposed course is for the benefit of State, then there can be no
inhibition in granting the same under its purlieus. She thus argues that Exts.P11 to P14
orders, rejecting her application, but granting leave without allowances is improper and
impermissible.

4. Smt.O.A.Nuriya — learned counsel for the petitioner, submitted that, as is evident
from the impugned orders and in particular Ext.P11, the sole reason given by the
Government is that they have taken a policy decision not to grant leave under Rule 91A
of Part | 'KSR' for the purpose of Doctoral or Post Doctoral Research. She argues that this
could not have been done, because a learned Division Bench of this Court in Secretary,
Higher Education Department and Others v. V.R.Rajalakshmi and Others [2012 (3)
KHC 498] has unequivocally declared that Government must consider each case on its
merits; and that if it is satisfied that the candidate is likely to accomplish the commitment
of Doctoral Research within the time frame promised, then such an application cannot be
rejected under Rule 91A of Part | 'KSR'. She thus prayed that this writ petition be allowed.

5. Smt.Parvathy Kottol — learned Government Pleader, in response, submitted that,
as perspicuous from Ext.P11, Government has issued the same based on a general
decision that “LWA under Rule 91A need not be extended for pursuing Ph.D” (sic). She
submitted that it is within the power of the Government to have done so and therefore,
that petitioner cannot assail the impugned orders.

6. One can never find forensic favour with the afore submissions of the learned
Government Pleader because, as rightly argued by Smt.O.A.Nuriya, V.R.Rajalakshmi
(supra) declares the law unambiguously that “while considering application from
candidates, it is worthwhile for Government to consider academic records and the
potential of the candidate to acquire Ph.D. within the promised time frame and if
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Government is satisfied that the candidate is unlikely to accomplish the commitment,
application could be rejected forthwith, no matter it is recommended by the management
or University.” (sic).

7. It is thus apodictic that, in V.R.Rajalakshmi (supra), this Court has made it
ineluctably clear that the application of a candidate cannot be rejected summarily because
what has been sought for is LWA for the purpose of Doctoral or Post Doctoral Research.
The only discretion given to the Government is, based on his/her credentials and
educational achievements, to verify whether he/she is likely to accomplish the
commitment within the time frame; and if a satisfaction to the contrary is validly recorded,
then to reject it, citing such reasons.

8.  Testing the impugned orders from the afore stand point, it is evident that this Court
cannot offer them imprimatur, because it is luculent that the sole reason stated by the
Government in rejecting the petitioner's application for leave under Rule 91A of Part |
'KSR' is that “no such can be granted for Ph.D Research or Post-Doctoral Research, since
itis not a time bound course, which culminates in a public examination.” (sic). It is needless
to say that this runs antipodean to the declaration of law by this Court in V.R.Rajalakshmi
(supra); and | am, therefore, of the firm view that impugned orders are deserving to be set
aside and Government must be directed to reconsider the matter, adverting to the afore
binding precedent.

Resultantly, | order this writ petition and set aside Ext.P11; with a consequential
direction to the Government of Kerala to reconsider the petitioner's application for leave,
under the ambit of Rule 91A of Part | 'KSR', after affording her an opportunity of being
heard and of producing all relevant documents to prove her credentials and academic
accomplishments; thus culminating in an appropriate order and necessary action thereon,
as expeditiously as is possible, but not later than two months from the date of receipt of a
copy of this judgment.
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