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E A
1. Thepresent comp;’l"‘ai_l%@t ﬁ’as!%'é%én led by&%e Comslamant/allottee under
Section 31 of the Real Estate (Regulation and Development) Act, 2016
(in short, the Act) read with rule 28 of the Haryana Real Estate
(Regulation and Development) Rules, 2017 (in short, the Rules) for
violation of section 11(4)(a) of the Act wherein it is inter alia prescribed
that the promoter shall be responsible for all obligations,
responsibilities and functions under the provision of the Act or the rules
and regulations made there under or to the allottee as per the

agreement for sale executed inter se.
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A. Unit and project related details

2. The particulars of unit details, sale consideration, the amount paid by
the complainant, date of proposed handing over the possession, delay
period, if any, have been detailed in the followmg tabular form:

S. | Particulars Details

N.

1. | Name of the project “Raheja’s Maheshwara”, Sector 11 & 14,

Sohna Master Plan Gurugram, Haryana

2. Project area 9.23 acres

3. | Registered area 52

4. | Nature of the prolect

5. |DTCP license no. and [2!
validity status "2 01L& 1

6. | Name of licensee . | Ajit Kumar and 21 others

7. |RERA Reglstered/ not | Registered, Vide no. 20 of 2017 dated
registered {: ‘ {16@2:@617

8. |RERA reglstratlop vahd "5 Ye; Is fr the date of revised
up to | : Envﬁ'%ment learance

9. | Unit no. nt D73 T ﬂoor ‘ower/block- D

10. | Unitarea admeasgrlng 80.43 sg mts. [c;,ﬁﬁet area)

N 111 1325q. mts;{gross area)
W ' (page _@3 of cngrplalnt]

11. |Date of executionw oﬁ”‘ 25&&@0@7
agreement to sell “I"(page42 of complaint)

12. | Tri-partite agreement’ 29}0%2;018 \

| - | (page 69 of cumplalnt)

13. | Possession clause taken; 21: Ihe compgny shall endeavour to
from similar file-of same: cemplete ‘the ' construction of the said
project apartment within Forty-Eight (48)

months plus/minus Twelve (12)
months grace period of the date of
execution of the agreement or
environment clearance and forest
clearance, whichever is later but subject |
to force majeure, political disturbances,
circumstances cash flow mismatch and
reason beyond the control of the company.
However, in case the company completes
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the construction prior to the said period of
48 months plus 12 months grace period
the allottee shall not raised any objections
in taking the possession after payment of
Gross Consideration and other charges
stipulated hereunder. The company on
obtaining certificate of occupation and use
for the building in which said apartment is
situated, by the competent authorities
shall hand over the said apartment to the
allottee for his occupation and use and
:su e!%;, to the allottee having complied

‘, é;:he terms and condition of the
..*:*

14. | Grace period

15. | Due date ofpossessmn &,«g

e

16. | Total sale considération;” A"Rs'.‘é] :
Tl '

1 | (aspe § u om%lédger dated 22.09.2018

N W .

17. | Amount paid ‘Qy
complainant

18. | Occupation at
/Completion cam ca_: -

19. | Offer of posseséim’r

~ F

:Y__';.m Jjggw i,ji‘ [~
B. Facts of the complamt

/]
Vi

B
jt f
\l

3. The complainant has made the following submissions: -

. That the complainant booked a unit in the project of the respondent
named “Raheja Maheshwara” at Sector 11 and 14, Sohna, Gurugram by
paying an amount of Rs.4,98,103 /- and was allotted a flat bearing no.
A-D703, 7th Floor, having super area measuring 1198.11 sq. ft. in the
said project vide allotment letter dated 25.04.2017. Thereafter, an

Page 3 0of 12



i HARERA
0% GURUGRAM Complaint No. 4974 of 2023

T Wi

IL.

[1L.

IV.

VI

VIL

VIIL

agreement to sell dated 25.04.2017 was executed between the parties
for total sale consideration of Rs.49,32,619/-.

That as per clause 21 of the agreement, the respondent proposes to
hand over possession of the apartment within a period of 48 months
from the date of execution of the agreement.

That as per the demands raised by the respondent, based on the
payment plan, the complainant timely paid a total sum of
Rs.27,98,439/- (Rs.23,00 336[,3 pald by L&T Finance and
Rs.4,98,103/- paid by the é;_ ': ) ' |

That the complainant has b

scheme and took the lban

failed to pay the PI’&}ETQ!
4&%
the complamant. 3

That the compl%yggt went | ‘l;o ?ondent several times
and requested ﬁlem to’ Mow '-_‘m to ghe site, but it was never
0 anﬂy buyer to visit the site

am{ i P 4

during constructlon ‘pej‘ dm, },,r
That the complainant cont (‘;te -.»'_‘

and was regular%m tmmh
never able to give any satlsfq,ctgry respgnse to the complainant

espondent on several occasions

r%ﬂpnéﬂt The respondent was

regarding the status of the. canéﬂthon’L and was never definite about
the delivery of the possession.

That the complainant is entitled to get refund of the entire amount
paid along with interest at the prescribed rate from date of payment
to till the realization of money under section 18 & 19(4) of Act.

That the complainant after losing all the hope from the respondent,
having his dreams shattered of owning a flat & having basic necessary

facilities in the vicinity of the project and also losing considerable

Page 4 of 12



.1:- 0%

S

GURUGRAM Complaint No. 4974 of 2023

amount, is constrained to approach this Authority for redressal of his

grievance.
Relief sought by the complainant:
The complainant has sought following relief(s).

i. Direct the respondent to refund the paid-up amount along with
prescribed rate of interest.
Reply by respondent:
The respondent/promoter put in appearance through Advocate and
2024,10:04.2024, 22.05.2024, 17.07.2024

§ g\fons for filing of reply, it failed to

marked attendance on 15. 02
and 09.10.2024. Despite spe’

comply with the orders of thé’ﬁ ‘ “1ty,« It shows that the respondent

was intentionally delaya.;lg 1:};1@ pfﬁeédg.;re of tt;e court by avoiding filing
of written reply. Thﬁrgf’ore %‘ln __‘5;’ W _f a‘ﬁ‘qﬁ@*{lde proceedings dated
09.10.2024, the gefence of thg respt??ident %las struck off. However, in
the interest of ]uétwe, the fespon@em was gwen a liberty to file written
submissions withina period of txgvo eeks
submitted by it till d‘ai | ‘
Copies of all the relevant‘g

record. Their authemlc:lty‘ls notin dIspute Henge the complaint can be

decided on the basis of th%sewundiépated documents and submissions

made by the com lam m-j i ;{ m;;’ N\ /]
i P a } A

Y’;ﬁ ‘(!L“‘]'L 1 :’-

s

Jurisdiction of the authorlty

The Authority observes that it has territorial as well as subject matter
jurisdiction to adjudicate the present complaint for the reasons given
below.

E.I Territorial jurisdiction

As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued by
Town and Country Planning Department, Haryana, the jurisdiction of
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Haryana Real Estate Regulatory Authority, Gurugram shall be entire
Gurugram district for all purposes. In the present case, the project in
question is situated within the planning area of Gurugram district.
Therefore, this authority has complete territorial jurisdiction to deal
with the present complaint.

EIl  Subject-matter jurisdiction

Section 11(4)(a) of the Act, 2016 provides that the promoter shall be
responsible to the allottees as per agreement for sale. Section 11(4)(a)

is reproduced as hereunder:
Section 11

(4) The promoter shall- .- ),

(a) be responsible W#%r*qﬂ
the provisions o

made thereunder or
to the a!fottee & pe >emer o the association of
allottees, as the cﬁse ay be;till fhe conveyanc 1l the apartments, plots
or buildings, a&ehe?case may be, to- tﬁ; aﬁotteefs r.the common areas to
the association of aliottees or: the. gompetent au t}ioﬂgzﬂas the case may be;

Section 34-Functions q[theﬂuthorigr

34(f) of the Act provides go ensuréscomphance af the obligations cast upon
the promoters, h"é a?{gt es qnd estate @m‘s under this Act and
the rules and regy!ﬁ@onﬁnaie tlgreuﬁferﬁa

So, in view of the prowsmns of the Act quoted above, the authority has

rar-f et ¥
complete jurisdiction to decide the complaint regarding non-
compliance of obhgatlons by the promoter

Findings on the relief sm%@ght b‘y ﬁﬁ complhmant.

F.1 Direct the respogfgm to @&tpe»p%id-up amount along with
prescribed rate of interest.
In the present complaint, the complainant intends to withdraw from the

project and is seeking return of the amount paid by him in respect of
subject unit along with interest at the prescribed rate as provided under
section 18(1) of the Act. Sec. 18(1) of the Act is reproduced below for

ready reference.

“Section 18: - Return of amount and compensation
18(1). If the promoter fails to complete or is unable to give possession of an
apartment, plot, or building.-
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15. Atthe outset, itis

(a) in accordance with the terms of the agreement for sale or, as the case may
be, duly completed by the date specified therein; or

(b) due to discontinuance of his business as a developer on account of
suspension or revocation of the registration under this Act or for any other
reason,

he shall be liable on demand to the allottees, in case the allottee wishes to

withdraw from the project, without prejudice to any other remedy available,

to return the amount received by him in respect of that apartment, plot,

building, as the case may be, with interest at such rate as may be

prescribed in this behalf including compensation in the manner as provided

under this Act:

Provided that where an allottee does not intend to withdraw from the project,

he shall be paid, by the promoter, interest for every month of delay, till the

handing over of the possession, at such rate as may be prescribed.”

W (Emphasis supplied)

ated 25.04.2017 provides for

21. The company shalls fide vour mp e%the construction of the said
apartment within Forty-Eight (4 ' plus/minus Twelve (12)

‘rcymstances cash flow
mismatch and Feas@n beyond the co J’ T i:o S;pany However, in case
the company cgméletes the' constru tion gprwr to thg said period of 48
months pa’us 12 my nthgkgrQCE %n’o thFﬂH de. s!xa!l not raised any
objections in taking the possessi on after paym n&af ‘Gross Consideration
P ]
%ﬁ

subject to fo f::

and other cﬁgkg’é npany on obtaining
certificate of oﬂq@uyga on n'which said apartment
is situated, by the' peten rit h %dover the said apartment
to the allottee for h sgac‘@pagzon 1d yse. &nd sttbject to the allottee having
complied with all the terms and ﬁtgg@l of the agreement to sell......"

%@% to }Qm on, the p;eset possession clause of
H W

_ *‘ﬁa%‘ﬁ Ll

necessary mfrastructl.lra ﬂ)ﬁ!gt&l% asgiw 3 & water in the sector by

the government, “but* sub}ectj f

the agreement w

ree Ar’ha]%ure conditions or any
government/regulatory authority’s action, inaction or omission and
reason beyond the control of the seller. The drafting of this clause and
incorporation of such conditions are not only vague and uncertain but so
heavily loaded in favour of the promoter and against the allottees that
even a single default by the allottees in making payment as per the plan
may make the possession clause irrelevant for the purpose of allottees

and the commitment date for handing over possession loses its meaning.
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The incorporation of such a clause in the agreement to sell by the
promoter is just to evade the liability towards the timely delivery of
subject unit and to deprive the allottees of their right accruing after delay
in possession. This is just to comment as to how the builder has misused
his dominant position and drafted such a mischievous clause in the

agreement and the allottees are left with no option but to sign on the

dotted lines.
Due date of handing over pnsspsswn and admissibility of grace

ient, the possession of the allotted

thin a stipulated timeframe of 48

25.04.2017. However, no docume.int Wlth regard to EC, FC has been placed
on record. Therefore, the Autho takmg these 48 months from date

of execution of the, huyegf‘g agre -‘m?flt *Slnce in the present matter the
| y,
BBA incorporates unquahﬁed reason for grace period/extended period

in the possession ciause Acc-ordmgly, the authorlty allows this grace
5% T8 e

period of 12 months to the promoter at thls staée Thus, the due date for

handing over of possessmn comes out to be 25.04.2022.

Admissibility of refund : along wlmﬁlmprescrﬁlbed rate of interest: The
complainant is seeking refund the amount paid by him in respect of the
subject unit with interest at prescribed rate as provided under rule 15 of

the rules. Rule 15 has been reproduced as under:

Rule 15. Prescribed rate of interest- [Proviso to section 12, section 18 and
sub-section (4) and subsection (7) of section 19]
(1) For the purpose of proviso to section 12; section 18; and sub-sections (4)
and (7) of section 19, the “interest at the rate prescribed” shall be the
State Bank of India highest marginal cost of lending rate +2%.:
Provided that in case the State Bank of India marginal cost of lending
rate (MCLR) is not in use, it shall be replaced by such benchmark lending
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rates which the State Bank of India may fix from time to time for lending
to the general public.

18. The legislature in its wisdom in the subordinate legislation under the

provision of rule 15 of the rules, has determined the prescribed rate of
interest. The rate of interest so determined by the legislature, is
reasonable and if the said rule is followed to award the interest, it will
ensure uniform practice in all the cases.

19. Consequently, as per website of the State Bank of India i.e,

https://sbi.co.in, the marginal cost of lending rate (in short, MCLR) as on

20. On consideration of th‘ t]c:g ,_ %llable on record as well as
artie then ’utgé{lty is satisfied that the
N R

respondent is in goﬁ”fqaventlon of the Sectml%,l.(‘}][a) of the Act by not
handing over possessmn by the due date as pen; the agreement. By virtue

oove.

\ %& <Y,
21 hat _the ﬁeﬁplamant/allottee wishes to

received by the pmng)ter% ,

"f e%;lrgt. ith interest on failure of
the promoter to completwr in

P, Zﬁl glﬁg pgssessmn of the unit in

accordance with the te‘rzn‘ls of agr t~ﬁ‘5r sale or duly completed by the

date specified therein. The matter is covered under section 18(1) of the
Actof 2016.

22. The due date of possession as per agreement for sale as mentioned in the
table above is 25.04.2022 and even after a passage of more than 2.7 years
till date neither the construction is complete nor the offer of possession
of the allotted unit/flat has been made to the allottee by the

respondent/promoter. The authority is of the view that the allottee
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cannot be expected to wait endlessly for taking possession of the unit for

which he has paid a considerable amount towards the sale consideration.
Further, the authority observes that there is no document place on record
from which it can be ascertained that whether the respondent has applied
for occupation certificate/part occupation certificate or what is the status
of construction of the project. In view of the above-mentioned fact, the
allottee intend to withdraw from the project and is well within the right
18(1) of the Act, 2016.

completion certificate of the project

23. Moreover, the occupation ceiﬁ |
il not been obtained by the
is ‘of the view that the allottee

q’e@y .:L', .
y forte e B\possession of the allotted

N,
cannot be expected,to, w@fﬁ’ endless

considerable amount towards the sale
{on’ble Supreme Court of India in Ireo

Grace Realtech PV&[Etd Vs. Abii]shlk ghmg
\ i I 0 B

Y i y
5785 of 2019, decided.
“.... The occupation ce %t&cf
amounts to deﬁcr‘éﬁeﬁgf servi¢ o
indefinitely for possession of thesapartments allotted to them, nor can
they be bound to take the;gpagtnggms iniPhase Liof the project.......".
24. The judgement of the Hﬁg’bﬁez%ufgf‘z’*‘emgﬁgogrﬁpf India in the cases of
e, . AN " - AN A A

unit and for WhiC;l;thgaS paid-a’
§ 2 F
. . i & i
consideration and as observed by

a“?& Ors., civil appeal no.

Newtech Promogérs qnd;.DﬁvejIgpersuprggagg Limited Vs State of U.P.

i

s—-i!”kf_!

31 J1¢ | I _ |
and Ors. (supra) »v-ré}tﬂem'ged«i -case ‘of M/s Sana Realtors Private
Limited & other Vs Union of India & others SLP (Civil) No. 13005 of
2020 decided on 12.05.2022. it was observed:

25. The unqualified right of the allottee to seek refund referred Under Section
18(1)(a) and Section 19(4) of the Act is not dependent on any contingencies
or stipulations thereof. It appears that the legislature has consciously
provided this right of refund on demand as an unconditional absolute right
to the allottee, if the promoter fails to give possession of the apartment, plot
or building within the time stipulated under the terms of the agreement
regardless of unforeseen events or stay orders of the Court/Tribunal, which
is in either way not attributable to the allottee/home buyer, the promoter is
under an obligation to refund the amount on demand with interest at the
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rate prescribed by the State Government including compensation in the
manner provided under the Act with the proviso that if the allottee does not
wish to withdraw from the project, he shall be entitled for interest for the
period of delay till handing over possession at the rate prescribed.”

25. The promoter is responsible for all obligations, responsibilities, and

functions under the provisions of the Act of 2016, or the rules and
regulations made thereunder or to the allottees as per agreement for sale
under section 11(4)(a). The promoter has failed to complete or is unable
to give possession of the unit in accordance with the terms of agreement

for sale or duly completed by thedie specified therein. Accordingly, the

S e
k LR iy

promoter is liable to the allp’ tee, ‘as-he wishes to withdraw from the

amount received by itin

/3

may be prescribed,

1 at, h@ plfzs e« \-Mgf?'nterest ie, @11.10% p.a.
(the State Bank of In a hIghes‘ @@gjﬁg cost of lending rate (MCLR)

=

2l =

applicable as on date +2%] as pre: rlbed under rule 15 of the Haryana

E g %\Wl% 2017 from the date of

each payment till-the, actugl dagjﬂfrreﬁ;ndg ,of the amount within the
e-Haryana Rufles 2017 ibid.

timelines prowded in rulé 16 of
G. Directions of the authority
27. Hence, the authority hereby passes this order and issues the following

directions under section 37 of the Act to ensure compliance of obligations

cast upon the promoter as per the function entrusted to the authority

under section 34(f):

i. The respondent/promoter is directed to refund the entire amount

received by it from the complainant along with interest at the
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iii.
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rate of 11.10% p.a. as prescribed under rule 15 of the Haryana Real
Estate (Regulation and Development) Rules, 2017 from the date of
each payment till the actual date of refund of the deposited amount.
Out of total amount so assessed, theamount paid by
the bank/payee, be refunded in the account ofbankand the
balance amountalong with interest will be refunded to the
complainant.

A period of 90 days is glveMthe respondent to comply with the
”ﬁ‘

directions given in this'orderand iallmg which legal consequences

would follow.

er

Haryana Real Estite“ﬂ?g?“pfy'{ﬁﬁl(i:)yﬁlﬁﬁam

Dated: 04.12.2024 "
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