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BEFORE THE HARYANA REAL ESTATE REGULATORY 

AUTHORITY, GURUGRAM 

Complaint no. : 4974 of 2023 

Date of complaint : 02.11.2023 

Date of order : 04.12.2024 

Arun Shrivastava, 

R/o: - H. No. C-8/4, 1st Floor, Near Main Park, 

Ardee City, Sector-52, Gurugram-122003. Complainant 

   
   

M/s Raheja Developers Limited. ( Dae 

Regd. Office at: W4D, 204/5, K 

  

Western Avenue, CariappaMatg, army, 
New Delhi- 110062. ye ee N Respondent 

CORAM: is To | NG 
Ashok Sangwan . ANS i j= Member 

“ai ot i nf i. Pi 

APPEARANCE: SN ii dd i ves 
Gaurav Rawat (Advocate). \_ 1 4.0. Complainant 
Garvit Gupta (Advocate) Respondent 

    8 f . it av 

1. Thepresent complaint fre led by the A niplainant/allottee under 

Section 31 of the Real Estate (Regulation and Development) Act, 2016 

(in short, the Act) read with rule 28 of the Haryana Real Estate 

(Regulation and Development) Rules, 2017 (in short, the Rules) for 

violation of section 11(4)(a) of the Act wherein it is inter alia prescribed 

that the promoter shall be responsible for all obligations, 

responsibilities and functions under the provision of the Act or the rules 

and regulations made there under or to the allottee as per the 

agreement for sale executed inter se. 
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A. Unit and project related details 

2. The particulars of unit details, sale consideration, the amount paid by 

the complainant, date of proposed handing over the possession, delay 

period, if any, have been detailed in the following tabular form: 

S. | Particulars Details 
N. 

1. | Name of the project “Raheja’s Maheshwara”, Sector 11 & 14, 

Sohna Master Plan Gurugram, Haryana 

bs Project area 9.23 acres 

3. _| Registered area 52 
4. | Nature of the project 

5. |DTCP license no. and} 
validity status X28, 

6. |Nameoflicensee «_ Ai ftoat 3 and 21 others 
7. |RERA Hagister gt not | Registered. ‘vide. no. 20 of 2017 dated 

registered f 4 06.07.2017 \ 2, 

8. |RERA registration bald S “Years fro the date of revised 

up to on f ‘Enyironment Clearance 
9. | Unit no. Lent D-703, 7* floor, Tower /block- D 

10. | Unit area admeasuring 5 43 sq. mts. (carpet area) 
Ly | |41032isq! mitts, (gross area) 
APS, “| (page 43 “of complaint) 

11. |Date of execution» of lj2 25,04.2017"° 
agreement to sell ' (page-42' of complaint) 

12. | Tri-partite agreement’ 20109.2018 © ry 
| | (page 69 of complaint) 

13. | Possession clase taken) 210 The company shall endeavour to 
from similar file-of same. ‘complete the construction of the said 

project apartment within Forty-Eight (48) 

months plus/minus Twelve (12) 

months grace period of the date of 
execution of the agreement or 

environment clearance and forest 

clearance, whichever is later but subject 

to force majeure, political disturbances, 
circumstances cash flow mismatch and 

reason beyond the control of the company. 

However, in case the company completes         
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the construction prior to the said period of 
48 months plus 12 months grace period 
the allottee shall not raised any objections 
in taking the possession after payment of 
Gross Consideration and other charges 
stipulated hereunder. The company on 
obtaining certificate of occupation and use 
for the building in which said apartment is 
situated, by the competent authorities 
shall hand over the said apartment to the 

allottee for his occupation and use and 

. et to the allottee having complied 
with’ all. =the terms and condition of the 

an : 

    

    

  

       

  

14. | Grace period 
  

15. | Due date of possession’ al 

   
    

{> Pl ent Ae oT 

cal | graceperiod) | 
     

  

     16. | Total sale considérationy” beer 20/- 
Ami UW 

  

    

   
17. | Amount paid x 

complainant 

    

18. | Occupation ifi 

/Completion cdf 
  

            19. | Offer of possession     

“= 
cP) | Ny 

SUIKUG IX 
B. Facts of the complaint 

3. The complainant has made the following submissions: - 

I. That the complainant booked a unit in the project of the respondent 

named “Raheja Maheshwara’” at Sector 11 and 14, Sohna, Gurugram by 

paying an amount of Rs.4,98,103/- and was allotted a flat bearing no. 

A-D703, 7th Floor, having super area measuring 1198.11 sq. ft. in the 

said project vide allotment letter dated 25.04.2017. Thereafter, an 
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agreement to sell dated 25.04.2017 was executed between the parties 

for total sale consideration of Rs.49,32,619/-. 

That as per clause 21 of the agreement, the respondent proposes to 

hand over possession of the apartment within a period of 48 months 

from the date of execution of the agreement. 

That as per the demands raised by the respondent, based on the 

payment plan, the complainant timely paid a total sum of 

Rs.27,98,439/- (RS.23,00/3 3 fey ee by L&T Finance and 

  

That the mE / went 1 r he ffi ite 0 ponent several times 

and requested ASA to“ allow im to visit the: ‘site, but it was never 

allowed saying that they do not 245 iy buyer to visit the site 
Pinas 

during construction period. 
REGUS 

That the complainant conatete ie respondent on several occasions 

and was regularly in totieh resp ndent The respondent was 

never able to give any. satisfactory. resp nse to the complainant 

regarding the status of the. Goal eemeSet- and Was never definite about 

the delivery of the possession. 

  

That the complainant is entitled to get refund of the entire amount 

paid along with interest at the prescribed rate from date of payment 

to till the realization of money under section 18 & 19(4) of Act. 

That the complainant after losing all the hope from the respondent, 

having his dreams shattered of owning a flat & having basic necessary 

facilities in the vicinity of the project and also losing considerable 

Page 4 of 12



  

ake » CURUGRAM AM Complaint No. 4974 of 2023 

    

  

      

amount, is constrained to approach this Authority for redressal of his 

grievance. 

Relief sought by the complainant: 

The complainant has sought following relief(s). 

i. Direct the respondent to refund the paid-up amount along with 
prescribed rate of interest. 

Reply by respondent: 

The respondent/promoter put in appearance through Advocate and 

marked attendance on 15.02.2024, 10:04.2024, 22.05.2024, 17.07.2024 

and 09.10.2024. Despite spe Ge divecti rections for filing of reply, it failed to 

comply with the orders of the Aut | 

was intentionally delaying. the Procedure of the court by avoiding filing 

of written reply. Piehre ‘ia as 

09.10.2024, the defente of the respondent was, struck off. However, in 

the interest of justice, the responident was given a liberty to file written 

    
   
a ority, It shows that the respondent 

of fabuva, Wide proceedings dated 

submissions within’ a period of two | weeks, bt 

submitted by it till date ; 

Copies of all the eel 

   
‘the same has not been 

    : Ge been filed and placed on the 

record. Their authenticitylis notin dispute: Henge, the complaint can be 

decided on the basis of these grag documents and submissions 

made by the complainant! l } [e eon     
Jurisdiction of the authority 

The Authority observes that it has territorial as well as subject matter 

jurisdiction to adjudicate the present complaint for the reasons given 

below. 

EI Territorial jurisdiction 

As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued by 

Town and Country Planning Department, Haryana, the jurisdiction of 
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Haryana Real Estate Regulatory Authority, Gurugram shall be entire 

Gurugram district for all purposes. In the present case, the project in 

question is situated within the planning area of Gurugram district. 

Therefore, this authority has complete territorial jurisdiction to deal 

with the present complaint. 

Ell | Subject-matter jurisdiction 

Section 11(4)(a) of the Act, 2016 provides that the promoter shall be 

responsible to the allottees as per agreement for sale. Section 11(4)(a) 

is reproduced as hereunder: 

Section 11 

(4) The promoter shall-_. « AY 

(a) be responsibil for all oi i it 

the provisions of Nd Tul 
to the allottees . ape reemeii 
allottees, as the: case ay be, till'the conveyanc [I the apartments, plots 
or buildings, as’ “the case may be, toy the’ ‘allottees, w-.the common areas to 

the association of allottees or the. competent au thority, as the case may be; 

Section 34-Functions of the Authority: 
34(f) of the Act ‘provides to egrurgeonpliagce of the obligations cast upon 
the —_—- the allottees a and tt estage Aare ts under this Act and 
the rules and r Cnuibihanade t sre mn w da 7 

So, in view of the prowess of the Act quoted above, the authority has 

     

  

     
    

iDil ities and functions under 
made thereunder or 

o the association of 

. a “fs 

complete jurisdiction to decide the “complaint regarding non- 

compliance of obligations by the promoter. f : 

Findings on the reltef botfetit ss the complainant. 

F.I Direct the. respondent to  tefunid the paid-up amount along with 

prescribed rate of interest. 

In the present complaint, the complainant intends to withdraw from the 

project and is seeking return of the amount paid by him in respect of 

subject unit along with interest at the prescribed rate as provided under 

section 18(1) of the Act. Sec. 18(1) of the Act is reproduced below for 

ready reference. 

“Section 18: - Return of amount and compensation 
18(1). If the promoter fails to complete or is unable to give possession of an 
apartment, plot, or building.- 
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15. Atthe outset, itis 

  

      

(a) in accordance with the terms of the agreement for sale or, as the case may 
be, duly completed by the date specified therein; or 

(b) due to discontinuance of his business as a developer on account of 
suspension or revocation of the registration under this Act or for any other 
reason, 

he shall be liable on demand to the allottees, in case the allottee wishes to 
withdraw from the project, without prejudice to any other remedy available, 
to return the amount received by him in respect of that apartment, plot, 
building, as the case may be, with interest at such rate as may be 
prescribed in this behalf including compensation in the manner as provided 
under this Act: 

Provided that where an allottee does not intend to withdraw from the project, 
he shall be paid, by the promoter, interest for every month of delay, till the 

handing over of the possession, at such rate as may be prescribed.” 
Em (Emphasis supplied) 

dated 25.04.2017 provides for 
     

  

   

  

e 
handing over of possession ani 

> - 

21. The company shalls 
apartment withi. 

months grace pert 

mplete t the construction of the said 
nths plus/minus Twelve (12) 

   

   
environment ele 
subject to forcem eure, politica Geperbankes ircumstances cash flow 
mismatch and Feason beyond the control, of the co comipany. However, in case 
the company completes the construction prior to: the said period of 48 
months plus Ri lonths| grace periog pau shall not raised any 
objections in taki king the possession after pe ripoff Gross Consideration 
and other charge stipulated h npany on obtaining 

  

   
     

    

  

     
certificate of occupation ‘and use for the ul ling’ which said apartment 
is situated, by thee gtome das ‘ities shc ndove the said apartment 
to the allottee for h soceupation use and sul ject to the allottee having 
complied with all oC terms and condition of the agreement to sell.......” 

ni on.tl the oe possession clause of | evant to.com 
J : 

the agreement w A . he. $Si0 has been subjected to providing 

necessary eer RUSK TOT 3 & water in the sector by 

the government, “but™ 4ibjete Tibet 

government/regulatory authority’s action, inaction or omission and 

      
Mie conditions or any 

reason beyond the control of the seller. The drafting of this clause and 

incorporation of such conditions are not only vague and uncertain but so 

heavily loaded in favour of the promoter and against the allottees that 

even a single default by the allottees in making payment as per the plan 

may make the possession clause irrelevant for the purpose of allottees 

and the commitment date for handing over possession loses its meaning. 
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The incorporation of such a clause in the agreement to sell by the 

promoter is just to evade the liability towards the timely delivery of 

subject unit and to deprive the allottees of their right accruing after delay 

in possession. This is just to comment as to how the builder has misused 

his dominant position and drafted such a mischievous clause in the 

agreement and the allottees are left with no option but to sign on the 

dotted lines. 

Due date of handing over Possession and admissibility of grace 

       
dent, the possession of the allotted 

flat/unit was ees to 0 be thin a stipulated timeframe of 48 

25.04.2017. However, no dociment wi restr to EC, FC has been placed 

on record. Therefore, the cit ty is taking th these 48 months from date 

of execution of the, buyer's agreement. ‘since in the present matter the 
a a.” fs 

BBA incorporates unqualified reason for grace period/extended period 
Kt 

in the possession clause. Accordingly, the authority allows this grace 

period of 12 months to the promoter ; at this stage. Thus, the due date for 

handing over of possession comes out to be 25.04.2022. 

Admissibility of refund - along dhl Srbstuhbet rate of interest: The 

complainant is seeking refund the amount paid by him in respect of the 

subject unit with interest at prescribed rate as provided under rule 15 of 

the rules. Rule 15 has been reproduced as under: 

Rule 15. Prescribed rate of interest- [Proviso to section 12, section 18 and 
sub-section (4) and subsection (7) of section 19] 
(1) For the purpose of proviso to section 12; section 18; and sub-sections (4) 

and (7) of section 19, the “interest at the rate prescribed” shall be the 
State Bank of India highest marginal cost of lending rate +2%.: 
Provided that in case the State Bank of India marginal cost of lending 
rate (MCLR) is not in use, it shall be replaced by such benchmark lending 
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rates which the State Bank of India may fix from time to time for lending 
to the general public. 

18. The legislature in its wisdom in the subordinate legislation under the 

  

  

    
  

provision of rule 15 of the rules, has determined the prescribed rate of 

interest. The rate of interest so determined by the legislature, is 

reasonable and if the said rule is followed to award the interest, it will 

ensure uniform practice in all the cases. 

19. Consequently, as per website of the State Bank of India ie. 

https Breath co.in, the anne <a lending rate - short, er as on 
52} 

   
    

20. 

YF rties, 1 en is satisfied that the 

respondent is in ET i of the e section] 1(4)(a) of the Act by not 
ee, : 

handing over possession or the dite FP as ve the agreement. oui virtue 

21. 

  

the promoter to complete a nts give possession of the unit in 

accordance with theterms of: agreem tfor sale or duly completed by the 

date specified therein. The matter is covered under section 18(1) of the 

Act of 2016. 

22. The due date of possession as per agreement for sale as mentioned in the 

table above is 25.04.2022 and even after a passage of more than 2.7 years 

till date neither the construction is complete nor the offer of possession 

of the allotted unit/flat has been made to the allottee by the 

respondent/promoter. The authority is of the view that the allottee 

Page9of12 /



     
outs wat 

23: 

24, 

i GURUGRAM Complaint No. 4974 of 2023 

HARERA 
  

      

cannot be expected to wait endlessly for taking possession of the unit for 

which he has paid a considerable amount towards the sale consideration. 

Further, the authority observes that there is no document place on record 

from which it can be ascertained that whether the respondent has applied 

for occupation certificate/part occupation certificate or what is the status 

of construction of the project. In view of the above-mentioned fact, the 

allottee intend to withdraw from the project and is well within the right 

to do the same in view of section, Li os of the Act, 2016. 

    cannot be expect yi iealessl y for 

unit and for whighs tate has paid a‘considerabl amount towards the sale 
4 

consideration and.as observed byHon’ ble Supréme Court of India in Ireo 

Grace Realtech Pvt, Ltd. Vs. Abhishek Kh 

5705 of 2019, decided on, 
4 F 

. The scaupation Se cificate, is not avail: 
amounts to deficieftey.d Of serviee, The 
indefinitely for possession of'theapartments allotted to them, nor can 
they be bound Y take, the’ \apartments in’Phase Wof the project... 

The judgement of the Hon'ble: Supreme Court of India in : the cases of 
se a ed 

Newtech Promoters and Developers~ SK Limited Vs State of U.P. 

and Ors. (supra)- Fheeribel. onde ‘of M/s Sana Realtors Private 

  

     
   

  

   

  

Limited & other Vs Union of India & others SLP (Civil) No. 13005 of 

2020 decided on 12.05.2022. it was observed: 

25. The unqualified right of the allottee to seek refund referred Under Section 
18(1)(a) and Section 19(4) of the Act is not dependent on any contingencies 

or stipulations thereof. It appears that the legislature has consciously 
provided this right of refund on demand as an unconditional absolute right 
to the allottee, if the promoter fails to give possession of the apartment, plot 
or building within the time stipulated under the terms of the agreement 
regardless of unforeseen events or stay orders of the Court/Tribunal, which 

is in either way not attributable to the allottee/home buyer, the promoter is 

under an obligation to refund the amount on demand with interest at the 
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rate prescribed by the State Government including compensation in the 
manner provided under the Act with the proviso that if the allottee does not 
wish to withdraw from the project, he shall be entitled for interest for the 
period of delay till handing over possession at the rate prescribed.” 

25. The promoter is responsible for all obligations, responsibilities, and 

  

functions under the provisions of the Act of 2016, or the rules and 

regulations made thereunder or to the allottees as per agreement for sale 

under section 11(4)(a). The promoter has failed to complete or is unable 

to give possession of the unit in accordance with the terms of agreement 

for sale or duly completed by Seer specified therein. Accordingly, the 

promoter is liable to the 2 i , as          

  

   
   

    

sshe wishes to withdraw from the 

amount received by it,in ne 

fi may be prescribed ‘wv : 

26. Accordingly, the fox / 
i 

11(4)(a) read wibscon raph 
3 

is established. As sui wa 

amount paid by him at e16 Ys nterest i.e., @11.10% p.a. 
(the State Bank of ie imargi ost of lending rate (MCLR) 

  

applicable as on ge es) as s prescribed under rule 15 of the Haryana 

Real Estate (Regulz i sinen Riles 2017 from the date of 

each payment till-the, actual sees of the amount within the 

e-Haryana Riles 2017 ibid. 

   

timelines provided: in rule 16 of 

G. Directions of the authority 

27. Hence, the authority hereby passes this order and issues the following 

directions under section 37 of the Act to ensure compliance of obligations 

cast upon the promoter as per the function entrusted to the authority 

under section 34(f): 

i. The respondent/promoter is directed to refund the entire amount 

received by it from the complainant along with interest at the 
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rate of 11.10% p.a. as prescribed under rule 15 of the Haryana Real 

  

  

      

Estate (Regulation and Development) Rules, 2017 from the date of 

each payment till the actual date of refund of the deposited amount. 

ii, Out of total amount so assessed, theamount paid by 

the bank/payee, be refunded in the account ofbankand the 

balance amountalong with interest will be refunded to the 

complainant. 

  
Haryana Real Este PK Pye yan 

Dated: 04.12.2024 
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