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IN THE HIGH COURT OF KERALA AT ERNAKULAM
AMIT RAWAL; J.
OP (MAC) NO. 6 OF 2023; 23 January 2023
AKSHAY RAJ versus MINISTRY OF LAW AND JUSTICE LEGISLATIVE DEPARTMENT

Petitioner/s by Advs. K.S. Babu, N. Sudha, Babu Shankar, P.N. Sumangala, K.S. Gopi, Parvathy

Girish

Respondent/s: S. Sreekumar, Sr. Adv. Amicus Curie, A.R. Nimod, Sunil Kumar Kuriakose
JUDGMENT

Seven original petitions ie., OP MAC No.6, 8, 11, 12, 13, 15 and 17 of 2023
preferred against identical order dismissing the claim petition to be barred by
limitation, involving common question of fact and law are being disposed off by
common judgment. The main case is taken as O.P (MAC) No.6 of 2023.

2. O.P (MAC) No.6 of 2023 has been preferred against the order dated 30.11.2022
of the MACT, North Paravur dismissing the claim petition filed under Section 166 of
the amended Motor Vehicles Act being barred by the limitation.

3. Petitioner, Akshay Raj, aged 26 years preferred a claim petition before the
learned MACT on the ground that on 26.5.2022 while driving a motor vehicle bearing
registration No.KL-P-42P 7106 at about 8.40 a.m had met with an accident and
suffered injuries, resulting into registration of FIR 590 of 2022. Learned MACT vide
impugned order, dated 30.11.2022 rejected the claim application/petition simply on
the ground that the claim petition was filed beyond the period of six months ie., on
28.11.2022 as the limitation expired on 25.11.2022. and thus there was a delay of
almost three days. It is contended that the manner and the mode in which the order
has been passed is wholly alien to settled principles as the learned MACT was
required to frame the issues, for the question of limitation is a mixed question of fact
and law.

4, Section 166(3) does not exclude the applicability of the limitation Act 1963 and
therefore the provisions of Section 29(2) of the limitation Act 1963 would squarely be
applicable for the reason that on perusal of provisions of sub Section 4 of Section 166,
it is evident that even in the absence of claim preferred by a claimant, the Claims
Tribunal shall treat any report of accidents by police/investigation officer forwarded to
it under section 159 as an application for compensation under this Act. Section 159
enjoins an obligation upon the police officer during the investigation to prepare an
Accident Information Report for facilitating the settlement of claim in such formal
manner within three (3) months containing such particular and submit to the claim
Tribunal or any other agency as prescribed.

o. Learned MACT ignored to refer to the provisions of Rule 150(A) of the Central
Motor Vehicles Rules, 1989 prescribing the procedure for holding investigation of road
accidents arising out of the use of motor vehicles, to be in accordance with the
Annexure-XIIl. The manner of submission of form, including electronic submission on
such Portal has been specified. As per Annexure-XIll sub Rule 12, investigation officer
can furnish a copy of the detailed accident report within a period of ninety (90) days
of the accident and in case it is not filed within the period prescribed for the reasons
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beyond his control, particularly, in cases of hit and run accidents; cases where the
parties reside outside the jurisdiction of the court; where the driving licence is issued
outside the jurisdiction of the court or the victim(s) had suffered grievous injuries or
had been undergoing continuous treatment, can approach the Claims Tribunal for
‘extension of time' to file “Interim Accident Report” or “Detailed Accident Report” and
on receipt of such application, Tribunal has the power to extend the time as it
considers appropriate in the facts and circumstances of the case.

6. Since this Court almost everyday was confronted with such petitions, requested
Sri. S. Sreekumar, learned Senior Counsel of this Court to assist the Court. Mr. S.
Sreekumar, learned Senior Counsel assisted the court submitted that the provisions
of Section 166 of the Motor Vehicles Act do not specifically exclude provisions of
limitation Act. In support, relied upon the following judgments of the Supreme Court in
Mukri Gopalan v. Cheppilat Puthanpurayil Aboobacker (1995) 5 SCC 5, M.P Steel
Corporation v. Commissioner of Central Excise (2015) 7 SCC 58, Om Prakash v.
Ashwani Kumar Bassi (2010) 9 SCC 183, Full Bench judgment of this Court in ICICI
Lombard General Insurance Company v. M.D Davasia @ Jose and Another
(2019) 4 KHC 157, Ganesan v. the Commissioner, the Tamil Nadu Hindu
Religious and Charitable Endowments Board and Ors. ((2019) 7 SCC 108) and
Oil and Natural Gas Corp. Ltd. v. Gujarat Energy Transmission Corporation
(2017 KHC 2730), National Insurance Company Ltd. And Another v. Raja and
Others (2019 KHC 3254), Gohar Mohammed Versus Uttar Pradesh State Road
Transport Corporation & Others (CDJ 2022 SC 1386) and Bill No.154 of 2019
introduced in Loksaba pertaining to the amendment of Motor Vehicles Act viz., clause
53 of Statement of Objects and Reasons.

1. It was contended that Section 5 of the Limitation Act only deals with the
application and the appeals and not with the suit. The expression 'claim petition' is
synonymous with 'the applications' and therefore an aggrieved person would mean —
legal heirs or through agent and cannot be deprived of claiming the compensation if
not preferred within a period of six (6) months as has been done in the impugned
order, because there is no specific ouster of the applicability of the provisions of the
limitation Act.

8. Connected with this, some other original petitions OP ( MAC) No. 8 of 2023, OP
(MAC) No. 11 of 2023, OP (MAC) No. 12 of 2023, OP (MAC) No. 13 of 2023, wherein
the question of facts and law are similar i.e., petitioners were all involved in road
accidents taken place at different localities and suffered severe injuries, hence
couldn't institute the claim within six (6) months of the occurrence of the accident as
per section 166(3) of the Motor Vehicles Act 2019 but have been dismissed the
petitions on account of having not preferred within period of six (6) months from the
date of accident.

Q. | have heard the learned counsel for the parties and appraised the paperbook.

10. Section 166 of the Motor Vehicles Act reads as under:

166. Application for compensation. (1) An application for compensation arising out of an
accident of the nature specified in sub-section (1) of Section 165 may be made-

(a) by the person who has sustained the injury, or (b) by the owner of the property; or



Live

(c) where death has resulted from the accident, by all or any of the legal representatives of
the deceased; or ( d) by any agent duly authorised by the person injured or all or any of the
legal representatives of the deceased, as the case may be:

Provided that where all the legal representatives of the deceased have not joined in any such
application for compensation, the application shall be made on behalf of or for the benefit of
all the legal representatives of the deceased and the legal representatives who have not so
joined, shall be impleaded as respondents to the application.

Provided further that where a person accepts compensation under Section 164 accordance
with the procedure provided under Section 149, his claims petition before Claims Tribunal
shall lapse.]

2) Every application under sub-section (1) shall be made, at the option of the claimant,
either to the Claims Tribunal having jurisdiction over the area in which the accident occurred
or to the Claims Tribunal within the local limits of whose diction the claimant resides or carries
on business or within the local limits of whose jurisdiction the defendant resides, and shall be
in such form and contain such particulars as may be prescribed:

XXXXX

3) No application for compensation shall be entertained unless it is made within six
months of the occurrence of the accident.]

4) The Claims Tribunal shall treat any report of accidents forwarded to it under Section
159] as an application for compensation under this Act]

(5) Notwithstanding anything in this Act or any other law for the time being in force. the right
of a person to claim compensation for injury in an accident shall, upon the death of the person
injured, survive to his legal representatives, irrespective of whether the cause d death is
relatable to or had any nexus with the injury or not.]

11.  On perusal of the provisions of sub Section 4 of Section 166, there is not a
single whisper viz., exclusion of the Limitation Act, thus would not exclude applicability
of provisions of Section 29(2) of the Act 1963. The aims and objects of the Act, to be
referred later, leaves no manner of doubt that the legislature had incorporated and
caused the amendment by re-amending sub Section 3 of Section 166 for ensuring
that the claim for compensation on the death of the claimant does not abate and can
continue by the legal representative but within six months from the date of occurrence
of the accident.

12.  Rule 150(A) of the Central Motor Vehicles Act as well as sub Rule 6, 12, 13, 17
and 21 of Annexure XIII are also extracted to understand the intention of legislation.

150A Procedure for investigation of road accident - The procedure to be followed for
investigation of all accidents arising out of the use of motor vehicles shall be in accordance
with Annexure — XllI and in the manner of submission and form, including electronic
submission on such Portal as may be specified.

Annexure — XllI

6 Interim Accident Report (IAR) to be submitted by the Investigating Officer to the Claims
Tribunal.

The Investigating Officer shall submit Interim Accident Report (IAR) in Form-V to the Claims
Tribunal within sty (50) days of the accident. The IAR shall be accompanied with the
documents mentioned therein, and a copy of the IAR along with the documents shall be
furnished to the Insurance Company of the vehicle(s) involved in the accident, the victim(s)/
claimant, State Legal Services Authority, the Insurer and General Insurance Council.

12. DAR to be submitted by the Investigating Officer before the Claims Tribunal.
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The Investigating Officer shall complete the verification of the information and documents
further in this Annexure, and submit the DAR in Form VII to the Claims Tribunal, within ninety
(90) days from the date of the accident. The DAR shall be accompanied with the following
documents:

(a) Site Plan as per Form VIII (b) Mechanical Inspection Report as per Form IX (c) Verification
Report as per Form X (d) Report under Section 173 of the Code of Criminal Procedure, 1973
(2 of 1974).

13. Copy of DAR to be submitted to victim(s), owner/driver of the vehicle(s) involved in the
accident, the Insurance Company and the State Legal Service Authority. The Investigating
Officer shall furnish a copy of the DAR to victim(s) of the accident, owner/driver of the
offending vehicle. The investigating Officer shall also furnish a copy of the DAR along with all
the relevant documents to the Nodal Officer of the Insurance Company, General Insurance
Council and the State Legal Services Authority.

17 Extension of time to file IAR and DAR;

Where the Investigating Officer is unable to file the IAR within fifty (50) days and/or the DAR
within (90) days for reasons beyond his control, such as in cases of hit and run accidents;
cases where the parties reside outside the jurisdiction of the Court; where the driving licence
is issued outside the jurisdiction of the Court, or where the victim(s) has suffered grievous
injuries and is undergoing continuous treatment, the Investigating Officer shall approach the
claims Tribunal for extension of time to file IAR or DAR, whereupon the Claims Tribunal shall
extend the time as it considers appropriate in the facts and circumstances of each case.

21. Claims Tribunal shall treat DAR as a claim petition for compensation under sub-section
(4) of Section 166 of the Motor Vehicles Act, 1988

(1) The Claims Tribunal shall treat the DAR filed by the Investigating Officer as a claim
petition under Section (4) of Section 166 of the Motor Vehicles Act, 1988. However, where
the Investigating Officer is unable to produce the claimant(s) on the first date of hearing, the
Claims Tribunal shall register the DAR as a claim petition after the appearance of the
claimant(s).

2 Where the claimant(s) have filed a separate claim petition, the DAR may be tagged
along with the claim petition.

3) If the Report under Section 173 of the Code of Criminal Procedure, 1973 (2 of 1974)
has not been filed at the time of filing of the DAR, the Claims Tribunal may either wait till filing
of the Report under Section 173 of the said Code of Criminal Procedure or record the
statement of the eye witness(es) to satisfy itself with respect to the negligence before passing
the award.

4) The Claims Tribunal shall register the FAR as a Miscellaneous application and the IAR as
well as DAR shall be taken on record in the same Miscellaneous application.

13. On cumulative reading of the aforementioned Rules, Annexure XllII r/w sub
Section 4 of Section 166, it is evident that it is not necessary for a claimant to institute
claim petition either through himself, in case of death, legal representative or through
agent, if incapacitated/disabled, but, even the investigating officer while conducting
the investigation in respect of an accident involving the motor vehicle can also submit
an Interim Accident Report (IAR) within a period of fifty (50) days of the accident and
Detailed Accident Report (DAR ) within a period of ninety (90) days and also seek
“Extension” which can be granted by the MACT for the reasons stated therein. Once
the legislature envisaged the extension of time to file the DAR for treating the same
as a claim petition for compensation as per the provisions of Rule 21 of Annexure —
XIll, there cannot be any discrimination against the claimants for filing the claim
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petition through either of the modes as referred above. In other words, there cannot
be any bar for institution of the claim petition through any of the persons referred to,
beyond the period of six months.

14. In Mukri Gopalan (supra) while entertaining the appeal by an appellate
authority defined under section 18 of the Kerala Rent Control Act, a question raised
was, whether the person would be a District Judge or a persona designata. By relying
upon the provisions of Section 29(2) of the Limitation Act, it was held that Section 5 of
the Limitation would be automatically attracted for entertaining the appeal under
Section 18 of the Act.

15. In M.P Steel Corporation ( supra) the controversy was with regard to the
definition of 'Court’ under the Code of Civil Procedure pertaining to applicability of
provisions of Section 14 of the Limitation Act by pursuing an appeal filed before a
wrong quasi judicial forum instead of proper forum. It was held that Section 29(2) and
the schedule applies only to the suit, appeal or application for description given in the
schedule in a Court under special or local law.

16. By examining the judgment of the Supreme Court in M.P Steel Corporation (
supra) as well as the provisions of the Limitation Act in Para 32, it was held that Mukri
Gopalan was not correct law to some extent in view of findings by three Judge Bench
in Consolidated Engineering and enterprises v. Irrigation Dept. (2008) 7 SCC
169. It was held, therein, that principles of Section 14 of the Limitation Act would apply
not merely in condoning the delay within the outer period prescribed for condonation
but also would apply dehor such period ie., being the difference between exclusion of
certain period under Section 14 of the Limitation Act for the purpose of condoning the
delay. In other words, in case a person avails a remedy before an incorrect/wrong
forum and the appeal is returned for want of jurisdiction and prefers before the
competent authority, the period spent therein is required to be excluded by
applicability of Section 14 of the Act. It was held that the findings rendered in Mukri
Gopalan with regard to the applicability of 29(2) in such cases would be in conflict
with the judgment in Consolidated Engineering and enterprises (supra) and
therefore was held to be not good law. In other words, Mukri Gopalan was partly held
to be not good law viza-viz applicability of Section 14 of the Limitation Act in respect
of the appeals and not as a 'whole', ie., with regard to the other provisions of the
Limitations Act where the special law and the local law do not oust the applicability of
the limitation Act.

17. InOm Prakash v. Ashwani Kumar Bassi (2010) 9 SCC 183 (supra) a question
arose as to whether, in case of a leave to defend in a petition filed under Section 13B
of the East Punjab Urban Rent Restriction Act, 1949 beyond the period of 15 days,
the provisions of Section 5 of the Limitation Act would apply or not; the answer was in
‘Negative'. For the reason that the language of Section 18-A(2), r/w 13B of the East
Punjab Urban Rent Restriction Act, 1949 clearly ousted the applicability of the
provisions of the Limitation Act. Lest, provisions of sub Section 2 of Section 29 thus
could not be pressed.

18. The Full Bench of this Court in ICICI Lombard General Insurance Company
v. M.D. Davasia @ Jose and Another 2019 (4) KHC 157 held that the motor accident
claim Tribunal has the trapping of Civil Court and can even award cost.

19. In Ganesan ( supra) a controversy was with regard to the entertainment of an
appeal preferred under Section 69 of the Hindu Religious and Charitable Endowments
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Act, 1959 along with an application under Section 5 of the Limitation Act by the
Commissioner by taking aid of the provisions of Section 29(2) of the Limitation Act.
On ponderance of all the provisions and the judgments cited above in paragraph 58
and 59, it was held that the suits, appeals and applications referred to in the limitation
Act, 1963 are suits, appeals and applications which are to be filed in a Court but they
cannot be construed to be suits, appeals and applications to be filed before the
statutory authority like Commissioner under 1959 Act as operation of Section 29(2) of
the Limitation Act is confined to the suits, appeals and applications to be filed in a
Court and not 'before the Statutory authorities like Commissioner' under the 1959 Act.
It was further held that the question in respect of special or local law vide statutory
scheme whether includes the applicability of any provisions of the limitation Act or
exclude can only be decided after looking into the scheme of the particular, special or
local law. It was further held that the applicability of Section 29(2) with regard to the
different limitations prescribed for any suits, appeal or application when to be filed
cannot be pressed into service before the statutory authorities.

20. In Gohar Mohammed (supra) the High Court in respect of appeal preferred by
the claimant against the award of the Motor accident claims Tribunal dismissed the
appeal allowing the claim petition. The question involved in the Gohar Mohammed
(supra) was that the counsel representing the party expressed concern regarding the
delay in disposal of the claim petitions by the Trial Court at an appellate stage. In this
regard the objects and reasons of the Motor vehicles amendment 2019, a benevolent
legislation was brought to the notice of the Supreme Court. By referring to the
aforementioned provisions, the Supreme Court in paragraphs 39 and 40 noticed the
various provisions of the Act and found that an application under Section 166(4) of the
Motor Vehicles Act can be treated as a claim petition to be adjudicated in accordance
with law as the procedure prescribed under Section 149 of the Act is in addition to the
proceedings of Section 166(4) of the Amendment Act. It also dealt with the role of the
Investigating Officer in preparing the Detailed Accident Reports and submissions to
the claim Tribunal within the specified period and beyond. Various conditions in
paragraph No.62 of the judgment are culled out. Condition No. (xi) would be relevant
for adjudication. The same reads as under:

xi) If the claimant(s) files an application under Section 164 or 166 of the M.V Amendment Act,
on receiving the information, the Miscellaneous Application registered under Section 149
shall be sent to the Claims Tribunal where the application under Section 164 and 166 is
pending immediately by the Claims Tribunal.

21. Inthe instant case, as per the scheme of the Motor vehicles Act and the Central
Motor Vehicles Rules, r/'w Annexure XlII extracted above, the cumulative effect is that
the statute do not oust the applicability of the provisions of the Limitation Act,
particularly, when submission of Detailed Accident Report (DAR), filed by the
investigating officer can be treated as a claim petition and the extension has been
provided under Rule 17 of Annexure XIII.

22. The relevant portion of the order impugned in all petitions reads as under:

Plaint (Original petition) rejected under Order 7 of Rule 11 Civil Procedure Code since the
original petition is not filed within 6 months from the date of accident as required under
Section 166(3) of Motor Vehicles Act.
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23. Learned MACTs cannot without issuing notice to the opposite sides, dismiss
the claim petition in limine. It would be a farcical exercise for this Court to refer back
to the MACT for framing the issue for adjudication.

24.  As a fall out of my findings, the impugned orders are set aside, it is held that the
provisions of the limitation Act would be applicable for entertaining the petitions for
claiming the compensation even beyond the period of six months, for, by taking into
consideration, Rule 17 of Annexure XlII framed under Rule 150A of the Central Motor
Vehicles Rules 1989, the limitation to entertain the claim petition cannot be restricted
to six (6) months as there is no provision in the Act excluding the applicability of
provisions of Section 29(2) of the Limitation Act. In other words, it is held that the claim
petitions, if filed beyond the period of six months cannot be dismissed in limine.

25. The Judicial Academy is requested to sensitize all the stake holders as early as
possible with respect to the provisions of the Motor Vehicles Amended Act and the
Rules to ensure the mandate of law so that the litigants are not made to suffer for
having not filed claim petitions within a period of six months. All the MACTs are
directed to entertain the petition and decide the same, in accordance with law.
Registry is directed to circulate the copy of the judgment to all the MACTSs to entertain
and try the petitions under the Motor Vehicles Act in view of the observations
aforementioned.

26. This Court appreciate the assistance rendered by Senior Counsel Sri. S.
Sreekumar.

Original petitions above mentioned are allowed.
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