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IN THE HIGH COURT OF KARNATAKA AT BENGALURY
DATED THIS THE 16™ DAY OF OCTOBER, 2021
PRESENT
THE HON'BLE MR. JUSTICE 8. VEERAPPA
AND
THE HON’BLE MR. JUSTICE N.S.SANJAY GCWDA

WRIT PETITION No0.51012/2019 (GM-RES)
C/W
WRIT PETITION No9s.52575/2019, 15828/2021, 16081/2021,
16088/2021 (GM-RES)

IN WP 51012/2C19:

BETWEEN:

SRI BASAVARAJ SHIVAPPA MUTTAGI,
S/0 SHEIVAPPA MUTTAGI,
AGED ABOUT 37 YEARS,
/O MANAGUNDI VILLAGE,
DHARWAD TALUK,
DHARWAD DIST. - 580 001.
...PETITIONER

(BY SRI SRIKANTH PATIL, ADVOCATE (PHYSICAL HEARING))

AND:

1. STATE OF KARNATAKA,
THROUGH ADDL. CHIEF SECRETARY,
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HOME DEPARTMENT,
VIDHANA SOUDHA,
BENGALURU - 560 001.

2 . CENTRAL BUREAU OF INVESTIGATION,
ANTI CORRUPTION BRANCH,
NO.36, BELLARY ROAD,
GANGANAGAR,
BANGALORE - 560 032.
...RESPONDENTS

(BY SRI PRABHULING K NAVADGI, ADVOCATE GENERAL
ALONGWITH SRI H.R. SHCWRI, HCGP FOR R1 (PHYSICAL
HEARING)

SRI S.V. RAJU, ADDITIONAL SOLICITOR GENERAL OF INDIA
ALONGWITH SRI P. PRASANNA XUMAR, ADVOCATE FOR R2;
(VIDEO CONFERENCING)

SRI VIVEK S REDDY SENIOK COUNSEL FQR

SRI DEEPAK SHETTY, ADVOCATE FOR IMPLEADING RESPONDENT
ON IA 1/2021 (PHYSICAL HEARING)

* ok %k

THIS WRIT PETITION IS FILED UNDER ARTICLES 226 & 227
OF THE CONSTITUTION Or INDIA, PRAYING TO QUASH THE ORDER
DATED 06.09.2019, PASSED BY THE R-1, ACCORDING SANCTION
TO THE CENTRAL BUREAU OF INVESTIGATION, TO CONDUCT
-URTHER INVESTIGATION WITH RESPECT TO CRIME NO.135/2016,
REGISTERED WiTH THE DHARWAD SUB-URBAN POLICE STATION,
CHARWAD, VIDE ANNEXURE-A AND QUASH THE FIR DATED
24.09.201° VIDEE ANNEXURE-B.

IN WF 52575/2019:

MR. VINAYAK,

S/0 SRI BASAVARAJA KATAGI,
AGED ABOUT 37 YEARS,

R/O DHARWAD BASAPPA CHOWK,
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KURUBARA ONI,
DHARWAD-580029.
...PETITIONER

(BY SRI C.H. JADHAV, SENIOR COUNSEL FOR
SRI SHIVAYOGESH, ADVOCATE (VIDEO CONFERENCINS)

AND:

1. STATE OF KARNATAKA,
THROUGH ADDL. CHIEF SECRETARY,
HOME DEPARTMENT,
VIDHANA SOUDHA,
BENGALURU - 560 001.

2. CENTRAL BUREAU OF INVESTIGATION,
ANTI CORRUPTION BRANCH,
NO.36, BELLARY POAD,
GANGANAGAR,
BANGALORE - 360 032.
REPRESENTED BY
SPECIAL PUBLIC PPOSECUTOR
BANGALORE-560001.
..RESPONDENTS

(BY SRi PRABHULING K NAVADGI, ADVOCATE GENERAL
ALONGWITH SRI H.R. SHOWRI, HCGP FOR R1 (PHYSICAL
HEARING)

SRI 5.V. RAJU, ADDITIONAL SOLICITOR GENERAL OF INDIA
ALONGWITH SRI F. PRASANNA KUMAR, ADVOCATE FOR R2 (VIDEO
CONFERENCING)

Kok %k

THIS WRIT PETITION IS FILED UNDER ARTICLES 226 & 227
OF THE CONSTITUTION OF INDIA, PRAYING TO QUASH THE ORDER
DATED 06.09.2019, PASSED BY THE R-1, ACCORDING SANCTION
TO THE CENTRAL BUREAU OF INVESTIGATION, TO CONDUCT
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FURTHER INVESTIGATION WITH RESPECT TO CRIME NO.135/2016,
REGISTERED WITH THE DHARWAD SUB-URBAN PGLICE STATION,
DHARWAD, VIDE ANNEXURE-A AND QUASH 7THE FIR DATED
24.09.2019 VIDE ANNEXURE- B.

IN WP 15828/2021:

BETWEEN:

VINAY KULKARNI,
S/0 RAJSHEKARAPPA KULIKAPRNI,
AGED ABOUT 52 YEARS,
R/AT NAYAKNUR, NAVALGUND TALUQ,
DHARWAD DISTRICT-580002.
...PETITIONER

(BY SRI MUKUL ROHTAGI, SENTOR COUNSEL FOR
SRI GIRISH GANAPATHRAD NILEGAR. ADVOCATE(VIDEO
CONFERENCING)

AND:

1. STATE OF KARNATAKA,
THRGUGH ITS SECRETARY MINISTRY
OF HOME AFFAIKS, ,
VIDHANA SOUDHA,
BENCGALURU - 560 001.

2 . CENTRAL BUREAU OF INVESTIGATION,
ANTI CCRRUPTION BRANCH,
THROUGH ITS DIRECTOR,
NO.36, BELLARY ROAD,
GANGANAGAR,
DANGALORE - 560 032.
...RESPONDENTS
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(BY SRI TUSHAR MEHTA, SOLICITOR GENERAL OF INDIA
ALONGWITH SRI H.R. SHOWRI, HCGP FOR R1;(VIDEO
CONFERENCING)

SRI S.V. RAJU, ADDITIONAL SOLICITOR GENERAL OF INDIA
ALONGWITH SRI P. PRASANNA KUMAR, ADVOCATE FOR R2{VIDEQ
CONFERENCING))

THIS WRIT PETITION IS FILED UNDER ARTICLES 226 & 227
OF THE CONSTITUTION OF INDIA, PRAYING TO QUASH THE
IMPUGNED ORDER DATED 06.09.201¢ BEARING NO. HD 48 PCB
2016, ENTRUSTING THE MATTER TC THE 2ND RESPONDENT,
UNDER SECTION 6 OF DELHI SPECIAL POLICE ESTABLISHMENT
ACT 1946, FOR FURTHER INVESTIGATION (ANNEXURE - A) AS
VOID AND CONSEQUENTLY AND QUASH THE FIR (RE-REGISTERED)
BY THE 2ND RESPONDENT DATED 24.09.2019 BEARING NO. RC
17(S)/2019/CBI/ACB/BILR AT ANNEXURE - H.

IN WP 16081/2021:
BETWEEN:

SHRI SOMASHEKAR,
S/0 BASAPPA NYAMAGOUDA
AGED 53 YEARS,
OCC. GOVERNMENT SERVANT
(NOW UNDER SUSPENSION)
R/AT NO. KADAKOL VILLAGE AND POST,
JAMAKHANDI TALUK,
BAGALKOT - 587 119.
...PETITIONER
(BY SRI S.M. CHANDRASHEKAR, SENIOR COUNSEL FOR
SRI SHIVAPRASAD SHANTANAGOUDAR, ADVOCATE (PHYSICAL
HEARING )
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1. THE STATE OF KARNATAKA
DEPARTMENT OF HOME AFFAIRS
STATE OF KARNATAKA
VIDHAN SOUDHA
BENGALURU - 560 001
REPRESENTED BY ITS HOME SECRETARY.

2. THE CENTRAL BUREAU OF INVESTIGATIGN
ATNI CORRUPTION BRANCH
NO.16, BALLARI ROAD
GANGANAGAR, BENGALURJ - 56C C3z.
REPRESENTED BY ITS DIRECTOR
...RESPONDENTS

(BY SRI PRABHULING K. NAVADGI, ADVGCATE GENERAL
ALONGWITH SRI H.k. SHGWRI, HCGP FOR R1 (PHYSICAL
HEARING)

SRI S.V. RAJU, ADDITIONAL SCLICITOR GENERAL OF INDIA
ALONGWITH SRI P. PRASANNA KUMAR, ADVOCATE FOR R2(VIDEO
CONFERENCING))

THIS WRIT PETITION IS FILED UNDER ARTICLES 226 & 227
CF THE CONSTITUTION OF INDIA, PRAYING TO QUASH THE ORDER
DATED 06.09.2019 PASSED BY R1 PRODUCED AT ANNEXURE-G
AND CONSEQUENTLY, QUASH THE FIRST INFORMATION REPORT
(RE-REGISTERED) BEARING NO.RC.17(S)/2019 DATED 24.09.2019
REGISTERED BY R2 AT ANNEXURE-H AND ORDER ON REMAND
APPLICATION DATED 08.07.2021 WHEREIN THE PETITIONER IS
ARRAIGNED AS ACCUSED NO.21 PRODUCED AT ANNEXURE-K IN
SO FAR AS THE PETITIONER IS CONCERNED FOR THE OFFENCES
PUNISHABLE U/S 120B, 302, 201, 143, 147, 148 R/W SECTION 149
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OF IPC AND ALL PENDING AND FURTHER PROCEEDINGS PURSUANT
THERETO.

IN WP 16088/2021:

BETWEEN:

SRI CHANDRASHEKAR INDI,
S/O SHARANABASAPPA INDI,
AGED ABOUT 60 YEARS,
OCC: AGRICULTURE AND BUSINESS,
R/O NO.27, SHANKESHWAR VILLA,
II CROSS, ATHANI ROAD,
VIJAYAPURA, KARNATAKA -586103.
(NOW ON BAIL)
...PETITIONER
(BY DR. ASHWANI KUMAR, SENTOR COUNSEL FOR
SRI CHANDRAMO!JLI H. 5., ADVOCATE(VIDEO CONFERENCING))

AND:

1. THE STATE CF KARNATAKA
THROUGH THE
ADDL. CHIEF SECRETARY
HOME DEPT.
VIDHANA SOUDHA,
BENGALUK!J-560001.

2 . THE CENTRAL BUREAU OF INVESTIGATION
ANTI COGRRUPTION BRANCH
NO.36, BELLARY ROAD,
GANGANAGAR,
BENGALURU-560032.

REPRESENTED BY THE
SPECIAL PUBLIC PROSECUTOR
HIGH COURT OF KARNATAKA
BENGALURU-560001
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3. THE STATE OF KARNATAKA
BY DHARWAD SUB URBAN P S
REP BY
THE STATE PUBLIC PROSECUTOR
HIGH COURT OF KARNTAKA
BENGALURU-560001
..RESPONDENTS

(BY SRI PRABHULING K. NAVADGI, ADVOCATE GENERAL
ALONGWITH SRI H.R. SHOWRI, HCGP FOR R1;{PHYSICAL
HEARING)

SRI S.V. RAJU, ADDITIONAL SOLICITOR GERERAL OF INDIA
ALONGWITH SRI P. PRASANNA KUMAR, ADVOCATE FOR R2 (VIDEO
CONFERENCING))

KK kox

THIS WRIT PETITION IS FILED UNDER ARTICLES 226 & 227
OF THE CONSTITUTION OF INDIA, PRAYING TO QUASH THE
SANCTION CRDER UATED 06.09.2019 IN ANNEXURE-F BEARING
NO.HD 48 PCB 2016 ACCORDING SANCTION TO CBI TO CONDUCT
FURTHER INVEETIGATION AND TO QUASH THE FIR BEARING NO.
RC 17{S)/2019/CB1/ACB/BLR REGISTERED BY R-2 QUA THE
PETITIONER AND ALL THE CONSEQUENT PROCEEDINGS ARISING
THERE FROM.

THESE WRIT PETITIONS HAVING BEEN HEARD AND
KRESERVED FOR ORDERS, COMING ON FOR PRONOUNCEMENT OF
OKRDER THIS DAY, B.VEERAPPA J., PASSED THE FOLLOWING:
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ORDER

(i) Writ Petition No0.51012/2019 is filed by Accused No.1 -
Basavaraj Shivappa Muttagi;

(ii) Writ Petition N0.52575/2019 is filed by Accused No. 5

Vinayak;

(iii) Writ Petition N0.15828/21 is filed by Accused No.15

Vinay Kulkarni;

(iv) Writ Petition No0.16088/21 is filed by Accused No.16

Chandrashekar indi; and

(v) Writ Petitiun N0.16081/21 is filed by Accused No.21

Somashekar.

I - Facts of the case

2. This is a classic case where the political parties and the
Poiice authorities hiave tried to misuse their power to bury the truth

in respect of an unnatural death of one Yogishgouda goudar.

3. These writ petitions are filed by the accused persons
statad supra under Articles 226 and 227 of the Constitution of India

r/w Section 482 of the Code of Criminal Procedure, praying for a
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writ in the nature of certiorari to quash the Government Order
dated 6.9.2019 made in HD 48 PCB 2016 as per Annexire-A,
according sanction to the Central Bureau of Investigation (‘'CBI’ for
short), under Section - 6 of Delhi Special Police Establishmeiit Act,
1946, to conduct further investigation with rescect to Crime
No.135/2016, registered with the Dharwad Sub-Urban Police
Station, Dharwad for the nffencz2 punishable under Section 302 of
IPC and writ in the nature of certiorari t¢ auash the FIR dated
24.6.2019 bearing No.RC 17(S)/2019/CBI/ACB/BLR as per

Annexure - B.

4. The genesis of the present case lies in FIR bearing
No.135/2016, which came to be registered with the Dharwad Sub-
Urban Police Station in pursuance to an information dated
15.6.2016, prererred by one Smt. Mallavva w/o Yogishgouda
Gouder, wiierein it was alleged that her husband i.e., deceased was
actually invoived in politics and due to his political activities, the
deceased Yogishgouda Goudar had prior to 2 days from the date of
incidenit, received an anonymous letter threatening him that, he

would be murdered just like his elder brother - late Sri Udaygowd
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Gowdar. It is further alleged that the deceased Yogishgouda
Goudar had around 25 criminal cases pending in five Poiice
Stations, which includes six murder cases. Further, he is also listed
as ‘Rowdy’ in Dharwad Rural and other Police Statiens and there
were 12 criminal cases in Dharwad Rural Pclice Station, 6 crirninal
cases in Navalgund Police Station, = c¢cne criminal case in Garaga
Police Station, 2 criminal cases in Dharwad New Town Police Station
and four criminal cases in Dharwad City Pclice Station for various

offences registerad against him.

5. It was further aileged that the deceased Yogishgouda
Goudar had ignored threatenirig ietter and had been going on with
his day to day affairs, which included attending Gym at 7.30 am in
the morning. It was further alleged that on 15.6.2016, when the
deceased Yogishaouda Goudar, had proceeded to Gym, and when
he was about to enter the Gym, some unknown persons had
assaulted him with weapons and caused his death. On such
alleqgation, the Dharwad Sub-Urban Police had registered the
informiation dated 15.6.2016, as FIR No0.135/2016 against unknown

persons for the offence punishable under Section 302 of IPC. After
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investigation, the Police filed the charge sheet against six accused
persons for the offences punishable under Sections 143, 147, 148,
120B, 302, 201 r/w Section 149 of IPC and advanced the
prosecution theory that, the petitioners/accused persons ai:d the
deceased Yogishgouda Goudar, were known to ach other and
were politically connected from rivai parties. It was further alleged
by the police that, the Accused MNo.1 (petitioner in W.P.
No0.51012/2019) had entered intc an agreement to purchase the
lands to an extent of 25 acres 08 guntas in Belligatti village. It
was further alieged that, at that time, the deceased had interfered
and threatened the Accused No.l1 that, in the event of him
purchasing the said lands, he would kill the Accused No.1. It was
further alleged that or: such premise, the Accused No.1 had entered
into a conspiracy with Accused Nos.2 to 6 and on 15.6.2016, with a
premeditated intention to kill the deceased, had alongwith Accused
Nos.2 to 6 asszulted the deceased near the Gym and caused the

death of the deceased.

G. It is further contended that subsequent to the filing of the

final report by the jurisdictional Police, the mother of the deceased
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i.e. Tungamma and brother of the deceased i.e. Gurunath Gouda,
had filed W.P. N0.58183-184/2017 before High Court of Karnataka,
Dharwad Bench seeking writ of mandamus directing the
investigation in respect of the information dated 15.6.2016,
registered as FIR No.135/2016, with Dharwad Sub-Urban Police to
be transferred and conducted by CBi. Such a prayer was sought for
on the premise that, the iurisdicticnal Police had not conducted a
fair and impartial investigation and hence tre resultant final report
was also defective and thereiore further investigation into the said
matter was necessary by an independent agency like CBI. The
learned Single judge of High Court of Karnataka, Dharwad Bench
on consideration of the writ petition, was pleased to dismiss the
same by the order cdated 1.3.2019 and recorded a finding that
mother of the deceased i.e., Tungamma and the brother of the
deceased i.e., GurunathGouda, had not made out any grounds to
refer the matter to CBI. Being aggrieved by the order dated
1.3.2019 passed in the writ petition, SLP (Crl) Nos.5760-61/2019
was filed by the mother and brother of the deceased before the

Hon’ble Supreme Court and the same was dismissed by the order
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dated 22.7.2019. Thus, the order dated 1.3.2019 passed in the

writ petition has reached finality.

7. In the meanwhile, the said matter in FIR 125/2016,
wherein, the final report was filed by the jurisdictionai Pclice, had
been committed to the Court of 1V Additionai District & Sessions
Judge, Dharwad and was renumbeied as S.C. N0.50/2017 and 63
prosecution witnesses were examinad (including the brother of the
deceased i.e., GurunathGouda) and the statements of the accused
persons under 313 of the Code of Criminal Procedure were recorded
and the matter was at the stage of arguments on behalf of the
accused. It s furtner contanded that the brother of the deceased
i.e., GurunathGouda, had filed an application under Section 319 of
the Cede of Criminal Procedure, seeking to include one Mr. Vinay
Kulkarni-and Mr. Manjunath Basannavar, as additional accused in
the seid case bearing S.C. No. 50/2017, pending on the file of the
IV Addl. District & Sessions Judge, Dharwad. The learned
Sessions Judge on consideration of the said application, has
dismissed the same by the order dated 26.8.2019 and said order

has reached finality.
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8. It is further contended that when the situation was thus,
the respondent - State in utter disregard to the mandate laid down
by the Hon’ble Supreme Court in the case of Vinay Tyagi -vs-
Irshad Ali and others reported in (2013)5 SCC 762 and the
legislative mandate as laid down under Section 173(8) of the Code
of Criminal Procedure and with an intent to undo the dictum of this
Court in Writ Petition Nos.58183-184/2017 and the Hon’'ble
Supreme Court in ELP {Crl.) NOs.5760-61/2019, has accorded
sanction to the CBI unaer Section & of the Delhi Police Special
Police Establishrinent Act, 1946 to conduct further investigation in
Crime No0.135/2916, registered with the Dharwad Sub-Urban Police
Station. Thereafter, the 2" respondent CBI without application of
mind and in gross negligence of the mandate as laid down by the
Hon'ble Supreme Court in the case of T.T. Anthony -vs- State of
Keraia and others reported in (2001)6 SCC 181, went ahead and
registered a separate FIR bearing No.RC.17(S)/19/CBI/ACB/BLR,
and is now indulging in investigating the subject matter of S.C.
No 5G/2017, pending on the file of the IV Addl. District & Sessions

Judge, Dharwad.
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9. The Accused No.1 had earlier filed Writ Petition
No0.43770/2019 and Accused No.5 has preferred Writ Petition No.
50468/2019 challenging the very order dated 6.5.2019 passed by
the 1% respondent - State Goverriment, referring the matter to the
2" respondent CBI. When the matters were pending and being
heard, the 2" respondent had registered the FIR on 24.9.2019 in
RC.17(S)/2019/CB:i/ACB/BLR. When the matters stood thus, in
view of the subzequant adevelecomerits and since no interim order
was granted, tihe petitioner in Writ Petition No.51012/2019 (i.e.,
Accused No.1) and petitioner in Writ Petition No.52575/2019 (i.e.,
Accused No.5) had riled memos to withdraw Writ Petition
Nos.42770/2019 and 50468/2019, with liberty to challenge the
impugned craer dated 6.9.2019 as well as the FIR dated 24.9.2019
and tine said writ petitions came to be dismissed as withdrawn with
liberty to file fresh petitions, comprehensively, challenging the
order dated 6.9.2019. Accordingly, the present writ petitions are

filed foi the reliefs sought for.
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II - Common statement of objections filed by the State in W.P.
No.51012/2019 c/w W.P. No.52575/201S

10. The state filed common cbjecticns in - W.P.
No.51012/2019 c¢/w W.P. No.52575/2019. Tt is stated in the
objections that the State Government received a representaticn
from the brother of the deceased Yogishgouda Goudar dated
6.8.2019, wherein serious aiiegations were made regarding tainted
investigation, threatening of the witnesses by the Police Officer,
political interference includinng transfer of Public Prosecutor and
grave concerins were expressed. After considering the said
representation arid the crder passed by High Court of Karnataka,
Dharwad 3ench in Writ Petition No0s.58183-184/2017 dated
1.3.2019 and considering the legal position in the matter,
Coveinment of Karnataka has decided to refer further investigation
in Crime N0.135/2016 of Dharwad Sub-Urban Police Station to CBI
vide Government Order dated 6.9.2019, in exercise of powers
under Section 6 of Delhi Special Police Establishment Act, 1946.
Aszailing the said order, the petitioner in W.P. 51012/2019 (i.e.,
Accused No.1) has preferred a Writ Petition No.43770/2019 and the

netitioner in W.P. No0.52575/2019 (i.e., Accused No.5) has
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preferred Writ Petition N0.50468/2019. Since no interim order was
granted, said writ petitions were withdrawn on 4.11 2012 &nd
25.11.2019 respectively. The present writ petitions were fiied
seeking the very same prayer of writ cof certiorari to quash the

Government Order dated 6.9.2016.

11. It is further contended that the petitioners in Writ
Petition N0s.51012/2019 and £2575,2019 are Accused Nos.1 and
5 respectively in Crime N0.135/2016 of Dharwad Sub-Urban Police
Station.  After investigation, the ?Police filed the charge sheet
against six accused persons in C.C. N0.964/2016 on the file of the
Principal Civil Judge and Principal JMFC, Dharwad for having
committed the offences punishable under Sections 143, 147, 148,
120B, 302, 201 r/w Section 149 of IPC. After committal to the
Sessinons. Court, it was renumbered as S.C. No.50/2017 and
presently pending before the Special Court (CCH-82), Bengaluru in

Speciai Case N0.565/2020.

12. It is further contended that the learned Single judge of
this Court was pleased to pass an interim order dated 21.11.2019,

thereby staying the operation of Annexures ‘A’ and ‘B’ to the Writ
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Petition N0.51012/019. Being aggrieved by the said crder passed
by this Court, both the respondents have approached the Hon'hle
Supreme Court and 2" respondent/CBI filed Special LLeave Petiticn
(Criminal) No0.1348/2020 and the Government of Karinataka has
filed Special Leave Petition (Criminal) N0.2534/2020 and the
Hon’ble Supreme Court by an order dated 20.2.2020 was pleased to
pass an interim order staying the operation of the order dated

21.11.2019 passed by the learned Single Judge of this Court.

13. It is further contended that in view of the interim order
passed by the Apex Court, the irivestigation was conducted by the
CBI and new facts came *o iight and the CBI has filed two additional
charge sheets with new materials and arraying additional accused
persons and so far, there are 21 accused persons in the said case.
In view of the investigation material and since the report brought
on record, new and shocking facts of the case, the learned Special
Judge ihas taken cognizance of the additional materials as well. Itis
further stated in the objections that in the course of further
investigation by CBI, it has come to light that some of the Police

cfficials including previous Investigating Officer, are also found to
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be involved in the said case and they have also been airayed as
Accused Nos.19 and 20. After considering the charge sheet
material, the Government of Karnataka has sccecraed sanclion to
prosecute the said two accused persens as weli and the
departmental enquiry has also been initiated acainst them by the
sanction accorded as per Government Order dated 9.8.2021. In
view of the above, much wate- has {lowed since passing of the
order dated 6.9.2019 by the State Government (Annexure-A) and
that the Executive Order has now merged with the subsequent
material that came into light in the course of further investigation
and the judicial notice or the same has already been taken by the
Special Juage. Hence, the Government Order dated 6.9.2019 at
Annexure-A to the writ petition cannot be looked in isolation and
has tc be considered keeping all the subsequent developments in

rnind. Tnerefore, th= writ petitions are liable to be dismissed.

i4. The State Government further stated in the objections
that the representation dated 6.8.2019 given by brother of the
deceased contained detailed facts that have taken place, expressing

serious concern regarding loopholes in the investigation and also
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tampering with the witnesses by Police authorities and suspecting
the political vengeances as a motive behind the murder and the
interference of the former Minister in the muraer and also in the
investigation and administration of justice including transferiing of
the Public Prosecutor, handling thie case in a su:prising manner by
making a special request to replace or transfei of Pubiic Prosecutor
with a specific request to post a particuiar Public Prosecutor. The
letter contained several facts which had taken place subsequent to
dismissal order pass=2a by High Court of Karnataka, Dharwad Bench

in Writ Petitiori N0s.58183-184/2017 adated 1.3.2019.

15. It is further stated in the objections that the letter prima
facie throws light on tne fact that everything is not right in the
present investigaticn and investigation has not been conducted in a
fair manner and on being satisfied on the requirements of handing
over the further investigation at the hands of an independent
agency like CBI and on ascertaining the legal position about power
of the State to refer the matter to other agency for further
investigation even in the light of the order passed by High Court of

Karnataka, Dharwad Bench in W.P. NOs.58183-84/2017, the order
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at Annexure-A to the writ petition is passed. There is nc infirmity
or illegality or irregularity in the order passed by the State
Government as per Annexure-A. The new facts which have came to
light subsequent to the orders impugried in the writ petiticns would
certainly justify the decision of the State tn refer the matter for
further investigation to CBI and most of the concern expressed in
the representation dated 6 8.2019 turns out to be a genuine
concern. Therefore, the order at Arinexure-A ieeds to be upheld

and the writ petitions are liabie to be dismissed.

16. It is further contended that there are several facts,
which had taken piace subsequent to fling of the writ petitions and
not brought to the notice of this Court and which were brought to
the notice of the State (Government in the representation dated

6.8.2012, such as

(a) Transferring of the Public Prosecutor, who has
conducted the case just before the recording of
statement of accused under Section 313 of the Code

of Criminal Procedure;



(b)

(c)

(d)

(e)
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Replacing the said Public Prosecutor with another
Public Prosecutor, who has not at all conducted the
case properly and such transfer having taken place
at the instance of the then District in-charge

Minister;

A representation given in that regard by the victims
of the crime to the Homea Minister requesting him to
continue the previcus Public Prosecutor on
17.7.2019;

The wiiness CW.32/PW32, Mr. Nagendra Todkar,
deposing before the Court that there was no land

dispuite with the deceased.

All these aspects raising serious suspicion about the
involvement of the former Minister in deviating the
investigation and the Police officials acting under the
influence of the Minister has been reflected in the

investigation alleged.

Considering all these aspects, and since the alleged involvement of

the former Minister in the murder of the local body representative

haed also got media attention, the Government of Karnataka has

exercised the power vested under Section - 6 of the Delhi Special
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Police Establishment Act, 1946 and Section 173(8) of the Code of
Criminal Procedure. The power of the State to consider right of the
victims of crime to approach the State and seek their remedy,
cannot be curtailed and as such the State passed the order as
per Annexure - A. Further, the investigation is & prerogative of the
Executive and further investigation under Section 173(8) of the
Code of Criminal Procedure is a statutory right as held by the Apex
Court time and again. It is further ccntended that brother of the
deceased filed Criminal Appeai N0.100046,/2019 in the High Court
of Karnataka, Dharwad Bencir against the order dated 9.1.2019
passed by the Sessicns Judge in S.C. No0.50/2017 rejecting the
application under section 195A of the Code of Criminal Procedure
and the said Criminal Appeal has been allowed directing the Court
below to consider the application afresh and dispose of same on
rnerits, thereby thz State Government was compelled to take a
decision referring the matter for further investigation as per
Annexure - A. In support of its contentions, State Government

reiied upon several judgments of the Hon’ble Supreme Court.
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III - Objections filed by the CBI in W.P. No.51012,/2019

17. The 2 respondent/CBI filed objections in Writ Petition
No.51012/2019, wherein it is stated that on the basis of the
information given on 15.6.2016 by Smt. Mailava Gcoudr w/o
deceased Yogishgouda Goudar, Crime No0.135/2016€ came to be
registered against unknown persoins in the Dharwad Sub-Urban
Police Station, Dharwad for the offence punichable under Section
302 of IPC and after investigation, the Investigating Officer filed the
charge sheet against six accused persons in C.C. No.964/2016 for
having committed the offences under Sections 143, 147, 148,
120B, 302, 201 r/w Section 148 of IPC. The prosecution, in all
examined 63 witnesses in S.C No0.50/2017 on the file of the IV
AddlI. District & Sessions Judge, Dharwad. During the course of
the trial, Smt. Thungamma, mother of the deceased and Sri
Gurunatha Goudr, brother of the deceased filed Writ Petition
Nos.58183-184/2017 with a prayer to hand over investigation of
the above case to CBI and the said writ petition came to be
rejected on 1.3.2019 reserving liberty to invoke the provisions of

Section 319 of the Code of Criminal Procedure. After the said order
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passed by this Court, the brother of the deceased viz., Mr.
Gurunath Goudr examined in S.C. No.50/2017 as PW.58 {Cw.19).
During the course of his evidence, he has stated that the Police
have not investigated the case properly ard that cne moic car
which was involved in the incident has been ieft out from the
investigation and 60 footages around tre place of incicent have not
been obtained by the State Police, and that his mother Mallava
Goudr has given complaint to the Government in that regard. He
has also deposed about the involvement cf Police Officers of the
rank of Dy.SP and & senicr politician in the incident and during the
said pericd, he has also given a complaint to the State of Karnataka
requesting for handing over of the above case for investigation by
the CBI. The said complaint given by Gurunath Goudr would clearly
indicate the irnvolvement of the Police officials of the rank of Dy.SP
and other officials in the entire incident and in filing final report
withcut proper investigation. Based on the said complaint of
Gurunath Goudar, the State of Karnataka by exercising its powers
under Section 6 of the DSPE Act, has passed the impugned order at

Annaxure-A.
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18. It is further stated in the objections that a perusai of the
said order would clearly indicate that the State Goavernment after
taking into account the position of law that the power to further
investigate a criminal case under Secticns 155 & 173(R) cf the
Code of Criminal Procedure is absolute right of the State and that
the power under Section-6 of Delhi Special Poiice Establishment Act
is an independent power of the State Government, was pleased to
issue Government Order dated 6.9.2019 handing over investigation
of the above case to the CBI. Accordingly, in accordance with
the provisions cf the CBI Manual, which mandates the CBI to
re-register the FiRs of case transferred by other agencies as a
regular case for administration and statistical purposes, the 2™
respondent re- registerad the FIR as 17(S)/2019. As could be
seen from the impugned order at Annexure-A dated 6.9.2019
passed by the Stata Government, it is clear that what was handed
over to CBI is only further investigation of the case and as can be
seen from the Memo filed by the CBI before the jurisdictional
Court under Section 173(8) of the Code of Criminal Procedure, it
was intimated to the jurisdictional Court about CBI conducting

further investigation of the case. = Therefore, the contention of the
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petitioners that the 2" respondent - CBI has registered 2" FIR in

respect of the same incident, is not correct.

19. It is further stated in the objections that as per clause
10.5 of the CBI Manual, in case of investigation being transferred to
DSPE by local Police or any other law enforcement authority, the
original First Information Report reagistered by them may be
reproduced with all its details such as FIR number, date of
registration, name of the police station, sections of law etc.,
Further, the Manual also clarifies that it must be remembered that
it would not be trected as fresih FIR but a new number as per
prevalent scheme of DSPE may be assigned for the purpose of
maintaining unifcrmity in recerd keeping in CBI. Therefore, the FIR
registered by the 2" respondent/CBI does not amount to a second
FIR for the same incident, but one registered for its administrative

convenience ana for statistical purpose.

20. It is further contended that in the judgment relied upon
by the learned counsel for the petitioners in the case of T.T.
Anthony -vs- State of Kerala and others reported in (2001)6

SCC 181, the Apex Court held that the Police authorities cannot
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register multiple FIRs for the very same incident. The Apex Court
in the said case was dealing with a scenario wherein the noiice
authority had registered a 2" FIR based on a subsequent
information with regard to the same incident and sought to initiate
fresh investigation. The said case relied upcn by the petitioners, is
not applicable to the present matter since the 2" respondent/CBI
registered FIR in RC No0.17(S)/2019 based on the Government
notification produced at Annexure-A. Furtiher in the present case,
the 2" respondent/CBI has not initiated de novo investigation
against the accused peirsons as the State has accorded sanction
only to conduct further investigation, which is further fortified from
the application filed by the CBI before the learned Magistrate under
Section 173(8) of the Code of Criminal Procedure seeking to further
investigate the matter.  Therefore the contention raised by the

petitioners in this regard, cannot be accepted.

21. 1t is further contended that soon after taking up the
further investigation by the CBI, the involvement of one more car
in the incident and involvement of other persons, who are actually

hot shown as accused in the case has been revealed. Further
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investigation by the CBI has also disclosed criminal intimidation to
the witnesses prior to the day of giving their eviderce in trial cefore
the jurisdictional court. The progress made i the further
investigation conducted by the 2" respondent is submitted Lefore
this court in a sealed cover. It is further stated that the accused
has no locus standi to say which investigating agency has to
investigate a criminal case. The power of the State Government and
the Central Government under Sectionis 6 and 5 of the DSPE Act
are vested powers ¢f the Government independent to the power of
the High Court and Suprerne Court. In the circumstances,

respondent - CBI sought to Ireject all the writ petitions.

IV- Additional objections fi'led by the CBI on 30" August, 2021

2z. In continuation of the statement of objections filed on
17" December, 2019, it is contended by the 2" respondent that
the relief sougnt for quashing the FIR is not maintainable and
admittedly, the 2™ respondent - CBI has filed supplementary
charge sheets and the jurisdictional Court has taken the cognizance
of the same. As there are subsequent developments upon

registration of the main FIR, the present writ petitions challenging
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the FIR do not survive for consideration and thereby the relief
sought for in the present writ petitions are liable te be rejected. It
is further contended that consequent upon sanction accorded by the
1%t respondent-State Government, the 2" respondent ragistered
FIR numbered as RC No0.17(S)/2G19, corducted investigation, filed
the first supplementary charge sheet on 20" May, 2020 before the
jurisdictional Court and the Apex Court time and again has held
that the accused has no choice with regard to mode of investigation
or the agency whichi nas to carry out investigation. It is further
contended that in oursuance of the information of Smt. Mallava
Goudar, wife of deceasea dated 15.6.2016, the Dharwad Sub Urban
Police Station registered a case in Crime No0.135/2016 against
unknown accused persons for the offence punishable under Section
302 of 1PC and took up the investigation. The jurisdictional police
after conducting investigation filed charge sheet against six accused
perscns for having committed the murder of the deceased. On
filing of the charge sheet, the JMFC Court, Dharwad was pleased to
take coanizance and register a criminal case in C.C.N0.964/2016 for
the offences punishable under Sections 143, 147, 148, 120B, 302,

201 r/w 149 of IPC., and the matter was committed to the Court of
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Sessions numbering as S.C.No.50/2017. It is further contended
that after framing of charges, the prosecution examined 63
witnesses and during the pendency of the triai, Smt. Thungammra
(Mother of the deceased) and one Sri Gurunatha Goudai (brother
of the deceased) filed Writ Petitions before this Court i.e.,
W.P.N0.58183-184/2017 which were rejected. However liberty was
reserved to the petitioners to rmove an application under Section
319 of Cr.P.C. During the course of evidence of the prosecution
witnesses, the said Sri Curunath Goudar, examined as P.W.58,
deposed that the State Pclice had not investigated the case
properly since the vital evidence was not considered. He further
deposed that there was cne niore car that was involved in the
incident and abcut €0 footages around the place of incident had not
been collected since the police officers of the rank of Dy.S.P. and a
Senior Politician were involved in the said case. During the said
period, the said Gurunath Goudar also submitted a requisition to
the State Government to transfer the case to the CBI categorically

mentioning the involvement of the police officers in the said case.
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23. The 2" respondent further contended that acting on the
said requisition, the 1% respondent-State Goverrnment accorded
sanction under Section 6 of the Delhi Special Poiice Establisnment
Act (for short hereinafter referred to as '‘DSPE Act’) on 6.022019
to the 2" respondent to conduct further investigation of the case
in Crime No.135/2016. On receipt of the sanction order, the 2™
respondent filed a memo before the iearned Principal Civil Judge
(Jr. Division) and JMFC Court, Dharwad undei- Section 173(8) of
Cr.P.C., intimating sbout the 2" respondent undertaking further
investigation in the said case as per Arnnexures-R2 and R3 produced
along with additional statement of objections. The 2™ respondent
further contended that, in accordance with the provisions of CBI
Manual, for administrative and statistical purposes, FIR of the
Charwad Supb-Urban Police Station was re-registered as RC
N0.17(5)/29012  and thereafter, further investigation was
commenced by the CBI. Accordingly, the accused persons, who
were apprerended, approached this Court challenging the sanction

crder as well as the FIR filed against them.
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24. It is further contended that, this Court by the order dated
21.11.2019 granted an interim stay of operaticn of the order
according sanction as per Annexure-R4 and being agarieved py the
said stay order, the 2" respondent apprcacted the Apex Court by
way of SLP (Crl) No.1348/2020 wherein by the order dated
20.2.2020, the Apex Court stayed the operation of the interim order
dated 21.11.2019 granted by the lezrnea Single Judge of this Court
as per Annexure-R5 resulting in conducting further investigation by

the 2™ respondent-C2i.

25. It is further contended that, in the further investigation
carried out by the 2™ resporident, it was revealed that accused
No.1- Basavaraj Shivappa Muttagi, a political worker and office
bearer of various organizations like Jaya Karnataka Organisation
and Nava Yuva Shakti with serious political ambitions acted as a
prime conspirator of the murder of the deceased, who contested the
Zilla Panchayat Election, Dharwad during 2016 and has won the
election and therefore, accused No.1 conspired with others accused
personis including accused No.5 and decided to eliminate the

deceased on account of political reasons and to further his political
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career. In furtherance of the same, accused No.1 decided to bring
his associates from outside Dharwad to execute the muraer cf the
deceased and surrender himself along with accused Nos.Z to 6
before the local police in place of the assailants. As such, accused
Nos.8 to 14 together agreed to come to Dharwad and cornmit the
murder of deceased. Accordingly, they visited Dharwad in the 1%
week of June, 2016 and assembled in an aold house bearing CTS
No.4/39/L measuring 14 guntas situated &t No.17, Saraswatpur,
Dharwad, which pcssession was illegaily taken by Sri Vinayak
Katagi —accused No.5. All the accused persons stayed in the said
residence and censpired for murder of the deceased. The tower
locations orf mobile nurnbers issued in the names of the accused
persons via., accused Nos.1 to 7 showed their presence in the
above said area during the above period. Accused Nos.8 to 14
went to Dandeii and again reached Dharwad on 13.6.2016 and
stayed in the ¢!d house stated supra and accused persons conspired
to commit murder of the deceased at the Uday Gym near Saptapur
Post Office when the deceased used to go for training between 7.30
and 9.30 a.m. Accordingly on 14.6.2019 accused Nos.7 and 9

wearing red jackets, hiding weapons, came to the Uday Gym by



WWW.LIVELAW.IN

36

7.23 a.m. in a Hero Honda Splendor motor cycle bearing
registration No.KA-25 EA 6230 driven by accused No.7; Accused
No.11 wearing a green checks shirt came by waiking carrying a bag
with weapons by 7.25 a.m; accused No.12 with two ottier accused
persons came in a white scooter bearing registration No. KA 25 EU
2609 by 7.27 a.m; later accused Nos.8 and 13 also reached the
spot. Further accused Ncs.7 to 9 and 13 rnoved around the Uday
Gym on the road on the two wheelers waiting for the deceased to
arrive. Though the dereased arriveda by 7.34 a.m. in his silver
colour Innova, he returned immecdiateiy and the said attempt could
not be made cuccessful by the accused. After unsuccessful
attempt, accused persoris assembled at the old house at
Saraswatpur, Dharwad and decided to commit the murder of the

deceased on the next aay.

26. In furtherance of their conspiracy, again on 15.6.2016 ,
accused Nns.7 and 9 reached the Uday Gym by 6.46 a.m. in a Hero
Honda Splendor motor cycle equipped with weapons in their jackets
and moved to and fro on the road around the Gym in the motor

cycie and finally by 7.34 a.m. again came back to the Gym. After
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parking the vehicle near the Gym, accused No.9 sat on the wall
near the Gym holding a newspaper hiding his face while accused
No.7 stood on the stairs waiting for the deceased to arrive.
Accused No0s.10 to 12 and 14 reached the eree in a white Tavera
car bearing registration No.KA 25 D 0420 ariver: by accusad No.4.
After being dropped at the 1% cross Koad, 6C meters right of the
Gym building, accused N9.il1l carrying a tag with weapons and
accused No.12 came bear the Gym at 7.22 a.m. followed by
accused Nos.10 anc 14 at 7.33 a.m. waiting for the deceased to
arrive. Accused Nas.1 6 3 ana 5 waited near KCD Circle to co-
ordinate the plarn and they remained in touch through phone calls
with accused No.¢, who intimated about the movement of the
deceased and with &ccused No.4, who was driving the Tavera
vehicie carrying other accused and accused No.7, who was waiting
at the snot. On arrival of the deceased at 7.36 a.m. in a silver
colour Innova, when the deceased was about to enter the Uday
Gym, accused No.7, who was waiting on the stairs, sprinkled chilli
powder to the eyes of the deceased from a packet carried by him
and stabbed him on his neck with dagger and unsettled the

rdeceased, while accused No.9, who was holding newspaper
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attacked him on his head with long mattchu and when the deceased
fell down, accused Nos.8, 10 to 14 rushed to the Gym ana dragged
him to the Gym and attacked him on his head and other parts of
the body with longs and other weapors carried in the bag by
accused Nos.8 and 11 and thereby comimitted the murder of the
deceased. After execution of the miurder of the deceased by 7.38
a.m., accused Nos.7 to i4 i=ft from the scene of crime, accused
No.11 carrying his bag along with accused No.13 went running
towards the Tavera vehicle parked at the 1%t cross road, while
accused No.10 carrying the weapon along with accused No.8
escaped >n the white scooter driven by accused No.14. Accused
Nos.12 ana 9 escaped on the Fero Honda Splendor vehicle driven
by accused No.7 and all accused fled from the spot. Accused No.1
along with other accused persons traveled in the Chevrolet car
bearing registration No. KA 25 P 8526, reached near the Uday Gym
by 7.42 a.m. t¢ confirm execution of the murder of the deceased
and thereafter fled from the scene of crime which facts were visible
in the CCTV footage collected during the investigation and are

corroborated by the evidence of the witnesses.
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27. It is further contended that supplementary charge sheet
filed revealed that in the further investigation was cariied cut by
the 2™ respondent, where accused No.16, beirg resident of Bijapur
and the maternal uncle of Vinay Kulkarni accused Nc.15, had
participated in the larger conspiracy leaaing to murder of the
deceased and he was arrested on 13.12.2020 as he was involved in
arranging three country rmade pistels from Bijapur and in handing
over the same to accused No.1 for the purpose of commission of
murder of the deceased. Accused Nc.15 the Minister in the
Government of Karnataka was previously MLA for the Dharwad
Constitutency an4d Prcprietor of M/s Vinay Diary situated at Hatti
Kala Village near Dharwad Citv, had political rivalry and personal
enmity with the deceased, who had refused to accept his request
from contesting in the Zilla Panchayath Election 2016. There were
sarious verba! altercation between accused No.15 and deceased
about a monti prior to the murder. It was further revealed that
during tihe Zilla Panchayath Meeting dated 23.4.2016 there were
verbal altercations and heated exchanges between them and
thereby, animosity generated and accused No.15 decided to

eliminate the deceased on account of political and personal reasons.
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28. It is further contended that, accused No.15 conspired
with accused Nos.1 and 16 along with other accused perscns in
order to commit the murder of the deceased icl!lowing the Zilla
Panchayath Meeting dated 23.4.2016. Accused No.1 - Basavaraj
Muttagi agreed to execute the crime on the ascurance of accused
No.15 and accused No.16, who had close acquaintance with
accused No.1 and was in touch with him constantly between
26.1.2016 and 2.6.2016. Furthermore, tower locations of the
mobile number of accused Nos.15 and 1 revealed that they were
found at nearby locations for ahout six times between 23.4.2016 to
31.5.2015 and aiso were iin constant touch with separate mobile
phones or through theiir associates after 2.6.2016 ever since they
conspired to commit the murder of the deceased. It is further
contended  that on the abovesaid findings, the second
supplementary charge sheet was filed by the CBI before the trial
Court against accused Nos.1, 15 to 17 for having committed the
cffences punishable under the provisions of Sections 120B, 302,
201, 143, 147, 148 r/w 149 IPC and Sections 25, 3, 5, 7 and 29 of
the Arms Act. The investigation also revealed that public servants

were also involved in the crime and after completion of the majority
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of the investigations, the supplementary sheets were filed by the
2" respondent-CBI as against 17 accused persons. However, the
Hon’ble Supreme Court stayed the operation oi the crder dated
21.11.2019 passed by the learned Single Judge, consequence of
which, the 2" respondent proceeded to conduct the investigation
and accordingly, the charge sheets are filed. Similar objections are
filed by the state as well az Respondent N9.2 in other Writ Petitions.

Therefore, sought to dismiss the writ petitioris fiied by the accused.

29. We have hieard the learned Cotinsel for the parties.

V - Writ Petition No.51012/20619 filed by accused No.1 —Basavaraj
Shivappa Muttagi

Argumerits advanced by Sri Srikanth Patil, learned Counsel
for the petitioner

39. 5ri Srikanth Patil, learned Counsel appearing for the
petitioner-accused No.1-Basavaraj Shivappa Muttagi in Writ Petition
No.51012/2019 contended that in view of the order dated 1%
March, 2019 passed by this Court in Writ Petition No0s.58183-
184/2017 and confirmed by the Hon’ble Supreme Court in SLP

No0s.5760-61/2019 on 22.7.2019, the impugned order passed by
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the State Government according sanction to CBI for further
investigation on 6.9.2019 and registering the FIR cn 24 S$.2019 as
per Annexures-A and B are not sustainable and thierefore, are liable
to be quashed. Since the impugned order Arnexure-A is passcd by
the State Government in the absence of any recuest by ttie famny
members of the deceased, it is nothing but poiitical motivation. He
would further contend that powers to rerfer further investigation to
different agency does not come under the provisions of Section 6 of
the Delhi Special Police Estabiisnment Act, 1946 . In the statement
of objections filed by the State Government, though paragraph-1
reveals that a representationn dated 6.8.2019 was received from the
brother of the deceased, but there is no reference in the order
passed hy the State Government and on that ground also, the
impugned order passed by the State Government cannot be
sustained. The learned Counsel would further contend that the 1%
respcndent-State Government ought not to have issued the
Notification according sanction to conduct further investigation in
Crime Mo.135/2016 by the CBI which was earlier investigated by
the local police and the final report was filed before the

iurisdictional Magistrate as well as the matter was committed to the
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Sessions Court and the learned Sessions Judge after framing the
charges in S.C.No.50/2017 and examining 61 witresses has
recorded the statement of the accused persons under Section 313
of Cr.P.C. Therefore, the impugned ordzr of canction fcr further
investigation is contrary to law as it is passed without obtaining
consent of the jurisdictional Court and cannot he sustained in view
of the dictum of the Hon’hle Supreme Court in the case of Vinay

Tyagi -vs- Irshad Ali and Others reported in (2013) 5 SCC 762
particularly paragreph-6.  He wculd further contend that the
impugned oraer passed by the State Government referring the
matter tc the CBI is arbitrery, iliegal and without authority of law
amounting to abuse of process of the law only with a view to over
come the order dated 1.3.2019 passed by this Court in
W.P.N0s.581863-184/2G17 and confirmed by the Hon'ble Supreme
Court by the order dated 22.7.2019 passed in S.L.P.(Crl) Nos.5760-
61/2N019. He further contended that the action of the 2™
respondent CBI registering the FIR is contrary to the dictum of the
Hcn'ble Supreme Court in T.T. Anthony -vs- State of Keral and
Othars reported in (2001)6 SCC 181. He would further contend

that the order passed by the State Government is contrary to the
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be sustained. In support of his contentions, he also relied upcn the
dictum of the Hon’ble Supreme Court in the case of State of Tamil
Nadu -vs- State of Kerala and Another reported in (2024) 12 SCC
696 paragraph-126 with regard to seperation of powers between

the Legislature, Executive and Judiciary.

VI - Writ Petition No.52575,2019 filed by accused No.5 - Vinayak

Arguments advziiced by Sri C.4. Jadhav, learned Senior Counsel

31. Sri C.H. Jadhayv, learned Senior Counsel for accused No.5
contended that the orcers passed by the State Government -
Annexure-A entrusting the matter to the CBI is malafide exercise
and cannot be sustained in view of the fact that it is passed only to
circumvent = or overcome the decision of this Court in
W.P.N0s.58183-184/2017 and confirmed by the Hon’ble Supreme
Court. = He further contended that Annexure-A passed by the
respondent according sanction to the CBI under the provisions of
Section 6 of the DSPE Act for further investigation would amount to

abuse of process of law and further tantamount to undoing the case
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afresh, at the stage of arguments, which is not impermissible since
the respondent cannot undo a trial which has already been
completed, that too, when the matter is being posted for judament
after completion of the evidence of €3 withesses as w=l as
recording of the statement of the accusad persons under Section
313 of Cr.P.C. and even prior to issuance of the impugned order
and as such, the very entrustment and registering FIR cannot be
sustained. He would further coritend that if at all the impugned
order was passed oniy tc entrust ‘further investigation’ into the
matter registered as FIR No.125/2016 with the jurisdictional police,
the same would be a gross impropriety and would be without
authority of law as the same was done without consent of the
jurisdictional Court. The police will have to seek permission of the
Court to continue ‘further investigation’ and file supplementary
charge shest as held by the Hon’ble Supreme Court in the case of

Vinay Tyagi -vs~- Irshad Ali and Others reported in (2013)5 SCC

762.

22. The learned Senior Counsel further contended that

issuing of Notification by the State Government is highly arbitrary
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and illegal as the same has been issued only with a view to wreck
political vengeance and the 1% respondent is trying to scuttie the
investigation by political force by referring the matter tc the 2"
respondent. He would further submit that the State Government
headed by the current incumbent Chief Minister carmme to be formed
on 26.7.2019 and immediately, thereafter, by means of impugned
notification dated 6.9.2019, the matter was referred to the 2™
respondent-CBI which clearly depicts that immediately after change
of Government, the iinpuagned notification has been issued at the
instance of Sri Gurunath Gowda and Smt. Thungamma, who have
failed to succeed before this Court as well as the Hon’ble Supreme

Court. Therefore, he scugnt to allow the writ petition.

33. In support of his contentions, the learned Senior Counsel

relied upnn the following dictums of the Hon’ble Supreme Court:

a) P. Sambamurthy and Others -vs- State of Andhra
Pradesh and Another reported in (1987)1 SCC 362
paragraphs-3 to 5;



b)

d)
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State of Punjab -vs- Bhag Singh reported iri (2004)1
SCC 547 paragraph-5 with regard to binding precedent

under Article 141 of the Constitution of India;

State of Tamil Nadu -vs- State of Kerala and Anoiher
reported in (2014) 12 SCC €96 paragraphs-105 and
107;

State of West Bengal and Others -vs- Committee for
Protection of Democretic Rights, West Bengal and
Others reported in (20190) 3 SCC 571, paragraphs-69

and 79 (Constitutional powers of the Court); and

Kalabharati ~ Advertising = -vs- Hemant Vimalnath
Narichania ana Cthers reported in (2010)9 SCC 437
paragraphs-15 to 19, 19 to 23, 35 and 36 to the effect
that once foundetion fails, all other proceedings will be

invalid.

VII - Writ Petition No.16081/2021 filed by accused No.21 -

Somashekar Nyamagouda

Arguments advanced by Sri S.M. Chandrashekar, learned Senior

Counsel 7o Sri Sri Shivaprasad Shantanagoudar, Advocate for the

that

petitioner

34. The learned Senior Counsel for accused No.21 contended

the

impugned order passed by 1% respondent-State
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Government is contrary to the material on record and cannot be
sustained as accused No.21 joined the Government Service as
Deputy Director, APMC at Tiptur and Byadgi in the year 20065 and
thereafter, he was appointed as FPrivate Secretary toc Cabinet
Minister - Shri Vinay Kulkarni in the Government of Karnataka in
November, 2015. It is further contendad that the impugned orders
were stayed by the learn2d Single Judge of this Court on
21.11.2019 which was the subject matier of SLP filed by the State
Government as weli as the CBl wherein the Hon’ble Supreme Court
stayed the order passed by the learned Single of this Court staying
investigation conducted/cariied out by the CBI. He would further
contend that admittedly, tihe writ petitions filed by the mother and
brother of the deceased for entrustment of matter to the CBI in
Writ Petition No0s.58183-58184/2017 came to be dismissed on
1.3.2012 with certain observations that absolutely, there is no
material for further investigation and the same was confirmed by
the Hon’bic Supreme Court in SLP No0s.5760-61/2019 on
22.7.2019. However, an application under Section 319 of Cr.P.C.,
was filed by Smt. Tungamma, mother of the deceased on

16.7.2019 which came to be rejected on 26.8.2019. He would
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further contend that there was change of Government cn 26.7.2019
and the Government Order came to be passed on 5.9.2019 and in
the note dated 13.8.2019 from the Chief Secretary te Government,
the Government Order with reference to same has observed that no
changed circumstance was shcwn tc pass Annexure-A - and
therefore, the same cannot be sustained and is liable to be

quashed.

35. The learned Senior Counsel further contended that the
State Government ought net to have passed the impugned order
under the provisions of Sub-section (8) of Section 173 for further
investigation i Citme No0.135/2016 for the offence punishable
under Sectioin 392 of IPC which is impermissible in view of the
earlier order passed by this Court and confirmed by the Hon’ble
Supreme Court. The State Government is not empowered to pass
Annexuie-A in view of the earlier orders passed by this Court and
confirmed by the Hon’ble Supreme Court, as no permission was
obtained from the concerned Court and as such, the same s
contraiy to the dictum of the Hon’ble Supreme Court in the case of

T.T. Antony -vs- State of Kerala and Others reported in (2001)6
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SCC 181 at paragraph-21 and therefore, according sanction to the
2"? respondent to file second FIR on the same incident is

impermissible.

36. The learned Senior Counsel further sucmitted chat after
filing of charge sheet, any further investigation should be preceded
by discovery of new facts provided the same is approved by the
Magistrate, who is the supervisery authority in such a situation
dealing with further investigaticn as iheld by the Hon’ble Supreme
Court in Ran Lal Narang -vs- Sitate (Delhi Administration)
reported in (1279)2 SCC 322. The observation made in the
impugned ordei foir further investigation under Sections 156 and
173(8) of Cr.P.C., is a statutory right and is completely misplaced.
The authority to conduct further investigation should be backed by
materiai emerging from records necessitating the same and not
mereiy on ttie ground that such authority exists. Therefore, the
impugned order passed by the State Government is opposed to
fundamental principles of criminal jurisprudence and as such, it is

liable to be quashed.
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37. The learned Senior Counsel would further contend that
the impugned order passed by the State Governmert entrustiing the
matter to CBI is impermissible and the said exercise done, without
approval of the learned Magistrate also renders that the imp:igned
final report filed by the CBI is void ab initio, and tha orders passed
by the State Government and all otirer subsequent proceedings are
contrary to dictum of the hHon’hle Supreme Court in the case of
Vinubhai Haribhai Malaviya and Others -vs- Siate of Gujarat and
Another reported in (2019)17 SCC 1. The emerging satisfaction of
the State Government fer further investigation that too at the stage
when the triai was concluded, recording of the evidence and
statement under Section 313 Cr.P.C., was also completed and
thereafter, when the matteir was posted for final arguments and
even after hearing the public prosecutor in part as reflected in order
sheet dated 12.7.2019, casts a shadow of suspicion over the
bonafiaes of the impugned order passed by the State Government.
Therefore, the impugned order passed by the State Government by
incompetent persons for further investigation and pursuant
proceedings cannot be sustained as they are blatant violation of

Article 21 of the Constitution of India leading to illegal arrest of the



WWW.LIVELAW.IN

52

petitioner and depriving liberty of the petitioner withcut following

the procedure established by law.

38. The learned Senior Counsal further contended that the
State Government has passed impugned crder urider Section 6 of
the DSPE Act without any authority of law as it can only exercised
the powers under Section 173(3) of Cr.P.C. after obtaining
permission from learned JMrC. He would further contend that the
interim order granted by this Court on 21.11.2019 clearly depicts
that the prayer zought in the writ petition was for quashing of the
Government Order entrusting tne matter to the CBI, according
sanction to the CBI to conduct further investigation and all further
proceedings since the crders passed by the State Government is
nothing but re-investigaticn after arraying the Investigating Officers
as accused Nn.19 to 21 and therefore, the provisions of Section
173(8) of Cr.P.C. would not attract. He further contended that the
definition of ‘Investigation’ under Section 2(h) of Cr.P.C., includes
all the proceedings under this Code for the collection of evidence
conducted by a police officer or by any person (other than a

Mayistrate), who is authorized by a Magistrate in this behalf and the
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State Government absolutely has no power to refer the matter to
the CBI as it has not assigned any reason for entrusting the matter
to CBI. Therefore, absolutely there is no power for the State
Government to refer the matter to CBi and no reasons aie assigned
by the Government for entrustment. He would further contend that
in view of the dictum of the Hon'ble Supreme Court in the case of
Chandra Babu Alias Moses -i/s- State Through Inspector of Police
and Others reported in (2015)8 SCC 774, the Court cannot
reinvestigate the rmatter whicn has already been done and the
impugned ordar passed by ttie State Government on the basis of
the requisition made by the mother and brother of the deceased
suppressing all the materials cannot be sustained. The learned
Senior Counsei fuither contended that the decision of the State
Coveirnment in the case of State of Bihar -vs- J.A.C. Saldanha
reported in (1980) 1 SCC 554 has no application to the facts and

circumstances cf the present case.

39. The learned Senior Counsel relying upon the judgment of
the Hon'ble Supreme Court in the case of State of Punjab vs.

Davinder Pal Singh Bhullar and Others reported in (2011) 14 SCC
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770 contended that if the reach of the conclusion is illegal, all
consequential proceedings in pursuance of Annexure-A alsc become
invalid. The learned Senior Counsel further contended thet the
under the First Schedule of the Karnataka Government Transactions
Business Rules, 1977, the decision of the Cabine! is mandatory and
there is no Notification issued under Saction 2 of the DSPE Act to
investigate the crime already investigatad by the local police. Since
the provisions of Section 5 of DSPE Act, envisages only
investigation of any offences or classes of offences specified in
a notification under Section 3, the orders passed by the State
Governm=ant eritrusting the matter to CBI is totally without
jurisdiction and contrary to the provisions of Section 6 of DSPE Act
where it was without consent of CBI. He would further contend that
the impugnea order passed by the State Government in suo motu
sanctioriing to conduct further investigation and to transfer
investigation to CBI is prima facie arbitrary, illegal and also violative

cf Articles 14 and 21 of the Constitution of India.

40. In support of his contentions, the learned Senior Counsel

irelied upon the following dictums of the Hon’ble Supreme Court:
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Pritam Singh and Another -vs- Tha State of
Punjab reported in AIk 1956 SC 415,
paragraphs 15 and 20 (Res judicata in
criminal trials - Acquittal of accused on certain
charge - Verdict binding In all subsequent

proceedings);

Bhagat Ram -vs- State of Rajasthan (in Crl. A.
Nn.36/1969) and State of Rajasthan Vs. Ram
Swarcop (in Crl. A.N0.202/1970) reported in
(1972)2 SCC 466, paragraph-13 (principle of
Res Judicata is also applicable to criminal
proceadings and is not permissible in the
subsequent stage of the same proceedings or
in some other subsequent proceedings to
convict a person for an offence in respect of
which an order for his acquittal has already
been recorded. The plea of autrefois acquit as
a bar to prosecution embodied in Section 403
of the Code of Criminal Procedure is based

upon the above wholesome principle;

Kunhayammed and Others -vs- State of
Kerala and Another reported in (2000) 6 SCC



d)

e)
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359, paragraph-44 (v) with regard te rerfusing
leave to appeal is a speaking order i.e., gives
reasons for refusing the grant of leave, then
the order has two implicatiors. But, this does
not amount to saying that the order cf the
Court, Tribunal or Authority below has stoced
merged in the orer of the Supreme Court
rejecting the SLP or that the order of the
Supreme Court is the oniy order binding as
res judicata in subsequent proceedings

between the paities;

Speciai- Leave Petition (Criminal) Nos. 5760-
61,2019 preferred by Tungamma and Another
-ve- Unicn of India and Others filed against
the order dated 1.3.2019 passed by the
learned Single Judge of this Court in
W.P.N0s.58183/2017 and 58184/2017 on
perusal of the relevant material were
dismissed on 22.7.2019;

Khoday Distilleries Limited (now known as
khoday India limited) and Others -vs- Sri
Mahadeshwara Sahakara Sakkare Karkhane
Limited, Kollegal (under liquidation)

represented by the Liquidator reported in



f)

9)

h)

i)

k)
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(2019) 4 SCC 376 - paragraphs-22 anrd 23

with regard to Rule of Law;

P. Sambamurthy and Others -vs- State of
Andhra Pradesh and Ancther reperted in
(1987) 1 SCC 362 paragraphs-4 and 5 with

regard to Rule of Law;

Union of India =-vs- K.M. Shankarappa
reported in (2001 i SCC 582 paragraph-7;

State of Tamilandu -vs- State of Kerala and
Ancther reperted in (2014) 12 SCC 696
pairagraphn-9&;

Delni International Airport Limited -vs-
International Lease Finance Corporation and
Others reported in (2015) 8 SCC 446
paragraph-22;

Hasanbhai Valibhai Qureshi -vs- State of
Gujarat and Others reported in (2004) 5 SCC
347 paragraphs-12 and 13 - Section 173(8) of
Cr.P.C. ;

Vinubhai Haribhai Malaviya and Others -vs-

State of Gujarath and Another reported in



1)
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(2019) 17 SCC 1 paragraphs-18, 22, 23, 29,
36(40) and 40;

Suganthi Suresh Kumar -vs- Jagadeeshan
reported in (2002) 2 SCC 420;

Chandra Babu alias Mos=as ~vs- State, througn
Inspector of Police and Ctheirs reported in
(2015) 8 SCC 774 paragraph-z2 - re-

investigation cannnt be done;

M. Mahendra Kumai -vs- M. Mani and Others
reported in (2015) 11 SCC 519 paragraphs-5
ard 6;

State of West Bengal and Others -vs-
Committee for Protection Of Democratic
Rights, West Bengal and Others reported in
(2010) 5 SCC 571;

Athul Rao -vs- State of Karnataka reported in
(2018) 14 SCC 298; and

Md. Ghouseuddin -vs- Syed Riazul Hussain
and Another in Crl.A. 585/2021 (SC);
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VIII - Writ Petition No. 16088/2021 filed by accused No0.16 -
Chandrashekar Indi

Arguments advanced by Dr. Ashwani Kumar, learned Senior
Counsel along with Sri H.S. Chandramouli, learned Senior Counsel
for petitioner

41. Dr. Ashwani Kumar, learned Senior Counsei for the
petitioner-accused No.16 contended tnat the impugned order dated
6.9.2019 passed by the State Government 1 manifestly arbitrary
and an abuse of process of law since it is in violation of Articles 14
and 19 of the Constitutior of India. i1e would further contend that
the impugned crder nassed by the State Government is an mala-
fide exercise cf powers which is nolitically motivated and cannot be
sustained. The entrustment of the matter to the 2" respondent-
Agency under Section 173(8) of Cr.P.C. for further investigation by
the State Gevernment is in derogation and utter disregard to the
order dated 1.3.2019 passed by this Court in W.P.N0s.58183-
184/2017 and confirmed by the judgment dated 22.7.2019 passed
by the Hon’ble Supreme Court in SLP (Crl) Nos.5760-61/2019 and
therefore, the same being illegal and void is liable to be quashed.

He would further contend that accused No.16 was not a party to the



WWW.LIVELAW.IN

60

original FIR filed in Crime No0.135/2016 and he has been falsely
implicated in pursuance of the impugned order passed by the State
Government and as such, the further investigaticn conducted by
the CBI-2" respondent is without any basis and canrict be
sustained. He would further contend that in paragraph-3 of the
Government Order dated 6.9.2019, neither any reason for handing
over further investigation to the 2" respendent - CBI nor any of its
right to disprove the investigation is mentioned which was accepted
by the learned Singie Judge of this Court and confirmed by the
Hon’ble Suprama Court. The State Government has no
independ=nt authority to pass any order for re-investigation as the
same is impermissible since tine application filed under Section 319
Cr.P.C. by the legal representatives of the deceased had been
rejected. The provisions of Section 173(8) of Cr.P.C., cannot be
exercised by the 2" respondent-a new agency without the consent
of tha Court. When the new Government assumed the Office on
26.7.2019 and on a representation made by the kith and kin of the
deceased to the then Hon’ble Chief Minister on 6% August, 2019,
the impugned order has been passed on 6.9.2019 which clearly

depicts that it is politically motivated. Inspite of the opinion of the
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Commissioner of Police that there is no reason for entrusting the
matter to the CBI, the State Government has proceaded tc pass an
unreasonable order in violation of Section 3200 of the Coude of

Criminal Procedure.

42. The learned Senior Counsel would further contend that in
the original case, all the witnesses were examined and when the
matter was posted for argumerits, after recording the statement of
the accused persons under Section 313 of Cr.P.C., at that stage,
the impugned order has heen passed and as it is politically
motivated. the sam= canndot be sustained. He would further
contend that accused No.15 was neither a Minister nor a MLA nor
accused No.16 was in any position of authority to facilitate the
murder. There 1s no suggestion that the State’s investigating
agericies have either misdirected themselves or were incapable of
conduc<ting fair investigation of the case. The Police Authorities of
the State have infact opposed the transfer of the case to the CBI
and also no request was received by the CBI for investigation of the
cace and therefore, the question of consent by the State

Government in terms of Section 6 of the DSPE Act to the CBI does
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not arise. He would further contend that prior approval of the
concerned Court for further investigation is manrdatory, but the
same has not been done in the present case as ne!d by the hHon'ble
Supreme Court in the case of Vinay Tyagi staited supra [(2213)5
SCC 762]. So also in the case cf Hasanbhai Valibhai Queraeshi -vs-
State of Gujarat reported in (20041)5 SCC 347 at paragraph-13;
Ram Lal Narang -vs- State (Delhi Administration) reported in
(1979) 2 SCC 322 at paragraph-21 ana T.T. Arthony -vs- State of
Kerala and Others reported in (2001)G SCC 181 at pagraph-27.
Accordingly, the impugned order aefeats the constitutional goal of
fair and speedy triai and therefore infracts Article 21 of the

Constitution of India.

43. The learned Senior Counsel would further contend that in
respect of accusad No.16, considering the facts of the present case,
the impugned order, in effect, tantamounted to a reinvestigation/de
novo investigation, which is impermissible in law except by the
Constituticnal Court for compelling reasons and in rare cases as

hela bv the Hon’ble Supreme Court in the case of Dharam Pal -vs-
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State of Haryana and Others reported in (2016)4 SCC 160 and

Vinay Tyagi (supra).

44. The learned Senior Counsel would further contend that
the power of further investigation, either by the Tourt or
investigating agencies can be exercised till the commencement of
trial i.e, framing of charges by the Court. Admittedly, in the
present case, the trial Court has already completed recording of
statement of the accused under Sectiorn 313 of Cr.P.C. and
therefore, the impugned order passed by the State Government
entrusting the maiter tc CBI for further investigation s
impermissible in view oi the dgictum of the Hon’ble Supreme Court
in the case of Virubi:ai Hiirabhai Malaviya and Others -vs- State of
Gujarai and Another reported in (2019) 17 SCC 1 at paragraphs-
23, 25, 26 and 42. Therefore, he sought to allow the writ petition

filed by accused No.16.

45. In support of his contentions, the learned Senior Counsel
reiied upon the following dictums of the Hon’ble Supreme Court:

a) Sudipta Lenka -vs- State of Odisha reported in
(2014) 11 SCC 527 paragraphs-13 to 15;
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b) State of West Bengal and Others -vs- Comimittee
for Protection of Democratic Rights, West Bengal
and Others reported in (2010) 3 SCC 571
paragraphs-28 and 35; and

c) Chandra Babu Alia Moses -vs- State through
Inspector of Police and Others repoited in
(2015)8 SCC 774 - paragraph-38.

IX - Writ Petition N0.15828,/2021 filed by actused No.15 - Vinay
Kulkaini

Arguments advanced by Sri Mukui Rohtagi, learned Senior Counsel
for Sri Girisir Ganapathrao Nilegar, Advocate for the petitioner

46. Sri Mukul Roirtagi, iearned Senior Counsel for accused
No.15 contendea with vehemence that the impugned order passed
by the State Government is manifestly arbitrary, abuse of process
of law and cannot be sustained since the impugned order entrusting
the matter to CBI for further investigation is impermissible. He
would further contend that the incident of murder occurred on
15.6.2016, trial commenced on 12.7.2017 and FIR was filed on
9.9.2016 that too after completion of recording of evidence of 63

witnesses, as well as the statement of the accused persons under
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the provisions of Section 313 of Cr.P.C. and at that stage, the
impugned order is passed without application of mind which cannot
be sustained. He would further contend that cin 26.8.2C19, though
an application under Section 319 of Cr.P.C. was filed by the brcther
of the deceased seeking to array the petitioner and another as
accused persons in S.C.N0.50/2017, the same was dismissed by the
trial Court which has reached finality. Hence, the impugned order
passed by the State Government ertrusting the matter to the 2™
respondent Agency under the provisions of Section 173(8) of
Cr.P.C., for further investigation is derogatory and utter disregard
to the judgment dated 1.3.2019 passed by this Court in
W.P.N0s.58182-184/2017 and confirmed by the Hon’ble Supreme
Court on 22.7.2919 in SLP (Crl) N0s.5760-61/2019 when the same
has reached rinality and therefore, the State Government has no
jurisdiction to hand over the case to CBI as it is contrary to the
orders passed by this Court and Apex Court and on that ground also

the impugned order is liable to be quashed.

47. The learned Senior Counsel further contended that the

State Government has no power to over reach the order passed by
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this Court and affirmed by the Hon’ble Supreme Court in SLF stated
supra as there is no necessity for fresh investigation or re-
investigation as the trial has already been concluded. Once the trial
has commenced, there cannot be further investigation conducted on
6.9.2019 by new agency after comgpletion of trial as it is
impermissible and thereby Annexures-A and B are nuil and void in
the eye of law. He would further contend that the 2" respondent
—-CBI has filed three charge sheets -- i.e., ori 20.5.2020 in which,
the name of accusec No.15 was not found; second charge sheet on
31.1.2021 implicating tire petitioner —accused No.15; and in the
third charge shest filed on 15.9.2021 accused Nos.18 to 21 were
included after obtaining the sanction from the Government without
obtaining prior permission from the Court as held by the Hon'ble
Supreme Court in the case of Vinay Tyagi reported in (2013)5 SCC

762 which is not permissible.

48. The learned Senior Counsel would further contend that
the executive power of the State does not have right to change the
basis ot judicial order to nullify the effect of final adjudication on an

issue which assumes the status of judgment and decree and
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thereby, the impugned order passed by the State Gevernment is
nullity and the same cannot be note for any purpnse to preiudice
the life and liberty of the petitioner-accused No.15. [t is further
contended that accused No.15 was arrested in pursuance of the
proceedings as per the impugned crder and taken into custody from
5.11.2020 to 21.8.2021 and as sucn, the custody of the petitioner
is nothing but illegal detention. Herce, in order to uphold the
majesty and rule of law, the impugned order dated 6.9.2019 is
liable to be quashec as it is void ab initic. It is further contended
that the impugned order passed by the State Government on the
advice of the learrned Advocete General to entrust the matter to the
2" respondent for further investigation is an exercise of statutory
power under Secctiecn 155 r/w 173(8) of the Criminal Procedure
Code wnich 15 not available with the Executive and hence, the
impugned order is in derogation of the judgment and decree under

Articie 142 of the Constitution of India.

49. The learned Senior Counsel further contended that the
State Government exercise of powers under Section 6 of the DSPE

Act is arbitrary, capricious and violative of Articles 14 and 21 of the
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Constitution of India as the victim’s family had already failed in all
remedies available under Criminal Procedural Cnde. The State
Government ought not to have entrusted the matter to tihe 2"
respondent for further investigation as the sarne is impermissible
and the same has been done with political vengeance and hence,
the same cannot be sustained. Therefore, he sought to allow the

writ petition.

50. In suppert of his contentions, the learned Senior Counsel

relied upon the tollowing dictums of the Hon’ble Supreme Court:

a) Vinay Tvagi -vs- Irshad Ali Alias Deepak and
Others reportea in (2013)5 SCC 762
paragrapns-22, 23 and 40 with regard to

further investigation not permissible;

b} Vinubhai Haribhai Malaviya and Others -vs-
State of Gujarat and Others reported in
(2019)17 SCC 1 paragraph-36 - de nova or
further investigation not permissible after

commencement of trial;

c) State of Punjab -vs- Davinder Pal Singh
Bhullar and Others reported in (2011)14 SCC
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770 - paragraphs, 101, 111, 115 and 116
where initial action is not in consonance with
law, held all other subsequent and
consequential proceeds will automaticaily

become invalid; and

d) Hardeep Singh -v=- State of Pubjab repcrted
in (2014)3 SCC 92 - paragraphs-15 and 17.

X - ARGUMENTS ADVANCED CN BEHALF CF THE RESPONDENTS

51. Sri Tushar Mehta, learned Solicitor General of India
appearing for the Gevernment in Writ Petition No. 15828/2021
contended that on 2 5.2020 a report came to be filed before the
Court under tne provisions of Section 173(8) of Cr.P.C. Admittedly
a charge sheet had been filed after further investigation by the 2"
respondent and cognizance of the offences stated in the charge
sheet had beern taken by the competent Court on 7.6.2021 in
exercise of itz judicial power and since the said order was not at all
challeriged, the present writ petitions could not maintained. He
would further contend that the exercise of judicial power rejecting

the piayer of the CBI by the learned Single Judge of this Court and

conifirmed by the Hon’ble Supreme Court are totally different and
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were in no way relatable to the executive power of the State
Government for according sanction to the CBI for further
investigation. The Hon’ble Supreme Court by the crder dated
20.2.2020 stayed the order passed by the learned Singile Judge of
this Court at the instance cf CBI-2" respondent and State
Government, had filed SLP challenging the interim order of stay
granted by the learned Single Judge of this Court, wherein the
investigating officer was permitted to »proceed with further
investigation. Thougn ar: aoplication was filed for vacating the
interim order hefore the Hon'hle Supreme Court, no orders were
passed and the interim order was continued from 20% February,
2020 till 11.8.2021 and even after disposal of SLP, the interim
order of stay of operation of the judgment passed by the learned
Single Judge was still in force and consequently, the first charge
came to be fliea against accused Nos.8, 10 to 14 on 2.5.2020 and
on 30.1.2021 and accused No.15 was arrested on 5.11.2020,
cognizance was taken by the competent Court after application of
mind on 7.6.2021. Supplementary charge sheet came to be filed
against accused Nos.18 to 21 by the 2" respondent-CBI on

15.9.2021, among whom, accused No.19 was the earlier
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Investigating Officer of the case, who was found part of the
conspiracy and accused No.20, who was the immediate
Supervisory Officer to accused No.19 had carried out deiactive
investigation of the case and since they heth (accused Nes.12 and
20) were found to have taken iilegal gratification to scuttle the
investigation. The State Governmient has accorded sanction to
prosecute accused Nos.19 and 20) on 9.8.2021 as per Annexures-R6
and R7 to the statement of objections fiied by the State. He further
contended that uncei the provisions of Section 319 Cr.P.C., an
application was filed by the compiainants to implead accused No.19,
the investigating officer in the case, who had subsequently
conspired to dilute the case. Since at that time, as no evidence or
material was piaced before the Court against accused No.19, the
learned Singie Judge of this Court dismissed the writ petition
Fiolding that there is no material for further investigation by the CBI
and as such, the application filed under Section 319 Cr.P.C., was

also rejected.

52. The learned Solicitor General of India further drew the

attention of the Court to List II Entry 2 of Seventh Schedule of the
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Constitution of India referring to Police (including raiway and
village police) subject to the provisions of Entry 2A of List I.] Entry
8 of List I of the Seventh Schedule to the Cornstitution of India
refers to Central Bureau of Intelligence and Investigation. F:rther
Section 6 of the Delhi Special Police Establishmerit Act envisages
consent of the State Government to exercise powers and
jurisdiction i.e., willingness. He further contended that Section 2
(2) of the DSPE Act stipulates Constitution and Powers of Special
Police Establishment. The State power under Section 6 of the said
Act is an ordinary exercise cf executive powers. The investigation
is agains” the Stite and not against any individual to dig out the

truth.

53. The learned Sclicitor General of India further contended
that Coristitution rests on the balance between three organs of the
State viz., Executive, Legislature and Judiciary. The balance is
maintained under the Constitution under several provisions. Article
24T of the Constitution of India is one such provision which
demaicates power of Parliament and the power of State Legislature.

Article 73 and Article 162 of the Constitution of India respectively
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provide that the executive power of the Central Government and
the State Government shall extend to matters relating tc the
subject which form a part of the List in the Sevenin Schedule and in
respect of which the legislature and the Centrai Government

(Parliament) and of such State has the power to inake law.

54. The learned Solicitor General ¢f India further contended
that whenever, the question of investigation by a central
investigating agency into criminal offences taking place within
States comes up, the essential question to be answered is whether
there is any imbalaiice in the federal structure and whether the
central agency can encrcach upon the field of criminal investigation
reserved for the State agencies under List II read with Article 73 of
the Censtitution of India as held by the Hon’ble Supreme Court in
the case or State of West Bengal -vs- Committee for Protection of

Democratic Kights reported in (2010) 3 SCC 571.

55. The learned Solicitor General of India further contended
that the provisions of Section 6 of the Delhi Special Police
Establishment Act balances the power of the Central Government to

get offences investigated through central agency despite the
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exclusive domain of the State Government for such investigation
being covered by Entry 2 of List II. The provisions of Saction 6 of
DSPE Act permits a central agency to investigate an offence iraving
taken place in the said territory with the consent of the State
Government. In other words, if the Stata Government agrees that
central agency be permitted to investigate an offence falling within
its jurisdiction, it is an “ordinary exercise of executive powers” by
the State Government. This ordinary exercise of executive power is
an independent power which can be exercised at any stage by the
State Government and will rnnot have any impact or create any

imbalance in the federal structure.

56. It is further contended that separation of powers is a part
of the hasic structure of the Constitution, the ‘ordinary’ executive
power of the State Government under Section 6 and ‘extraordinary
judiciel power’ cf the constitutional courts are mutually exclusive
and are not interdependent. There is no particular form to give
consent under Section 6 of DSPE Act as held by the Hon'ble
Supreime Court in the case of M. Balakrishna Reddy -vs- CBI

reported in (2008) 4 SCC 409 (paragraph-71). He further
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contended that the parameters for exercise of both these distinct
powers are naturally different and it is alwavs possible and
permissible, that even after the constitutionai court declines to
exercise its extraordinary judicial power holding that the case does
not involve circumstances which are rare or excapticnal, the State
Government can exercise its ordinary executive powers under
Section 6 in granting consent and tha Central Government can,
thereafter, exercise its power by accepting the investigation
entrusted to it by the State Government. The said process is
uninhibited by the high prerogative judicial powers of entrustment
of inquiry to CBI and the same is independent and does not have
any fetters with regard to whether extraordinary judicial power is or
is not exercised as the constitutional court did not find the matter
tc be extraordinary and containing such facts which justify exercise
of jurisdiction which is to be exercised ‘cautiously, sparingly and
under certain c¢ircumstances only’. Therefore, the power of the

State Government is not curtailed by such higher standards.

57. The learned Solicitor General of India further contended

that powers can be exercised by the trial Court under Section 319
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of Cr.P.C., is only when it appears from the evidence placed before
the trial Court. In a fact situation, where the investigating oificers,
who collected the evidence, which is before tne trial Court, are
themselves found to be accused, subsequently, inter alia, for
shielding the real offenders, igncring the relevant evidence etc., the
order of the competent court rejecting application under Section
319, cannot be pleaded as a bar against further investigation
conducted by CBI as held by the Hon’ble Suprerne Court in the case
of Hardeep Singh -vs- State of Punjab r=ported in (2014) 3 SCC

92.

58. It is furtiher centended that after exercising of powers by
the State Goverrment under Section 6 of the DSPE Act, the CBI
after investigation has filed charge sheets. Most importantly, the
Court of competent jurisdiction has already taken cognizance under
Chapter X1V of the Code of Criminal Procedure. Neither the charge
sheets are chailenged nor the judicial order of the competent court
taking cognizance is under challenge either in these proceedings or
anywiicre else. Hence, there are abundant materials against the

accused persons for further investigation and this Court, in exercise
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of power under Articles 226 and 227 of the Constitutior of India r/w
Section 482 Cr.P.C., cannot interfere with the impugned order
passed by the State Government in pursuance or which the CBI has
further investigated, Court has taken cognizance and accused
persons, who were also arrested are on tail grarted by the Hon'bie

Supreme Court in Criminal Appeal Nc.887/2021 on 11.3.2021.

59. It is further contenaed that the interim order dated
21.11.2019 granted by the learned Single Judge of this Court in the
present writ petitions prevented the CBI from conducting further
investigation and the said interimi ordar was stayed by the Hon’ble
Supreme Court on 20" February 2020 in SLP Nos.5760-61/2019
and the same is oraered to pe continued till the writ petitions are
decided. The action taker: by the CBI are not the subject matter of
outcome or tihe present writ petitions. Therefore, the challenge to
the order of the State Government under Section 6 of the DSPE Act
has become infructuous by virtue of the subsequent intervening
facts and the petitioners are not entitled to any relief. He would
furthei contend that, since the competent court found the evidence

coliected by the CBI to be enough to take cognizance and failure of
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justice or prejudice is not even pleaded by the accused, the only
stage, now left is to proceed and with all post cognizance staces as
per the Code of Criminal Procedure as held by the Hon’ble Supreme
Court in the cases of H.R. Rishbud -vs- State cf Delhi repoitcd in
(1955)1 SCR 1150; Sailendra Nath Bose -vs- State of Bihar
reported in (1968) 3 SCR 563; and Fertico Marketing &

Investment (P) Ltd. -vs- CBI reported in {2021) 2 SCC 525.

60. It is further submitted that further investigation into any
criminal offence is a statutery right ¢f the police. It is, in fact, a
right coupled with duty not only in the interest of the victim, but
also in the interest of the accused as in a given set of facts, it might
transpire that either wrong pearsons were implicated or real culprits
were left out either by derfault or by design, which is impermissible
in view of the dictum of the Hon’ble Supreme Court in the case of
Ram Lal Naranqg -vs- State (Delhi Administration) reported in
(1979)2 SCC 222 as well as in Ram Chaudhary -vs- State of Bihar

reported irn (2009) 6 SCC 346.

61. It is further contended that the judgment in Vinubhai

Haribhai Malaviya -vs- State of Gujarat reported in (2019) 17 SCC
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1 merely considers and examines the power of the Magistrate to
‘direct’ further investigation under Section 173(8) of Cr.P.C. The
Hon’ble Supreme Court in the said case of Vinubhai (supra) nzither
examined the power of investigating agency to conduct further
investigation nor recorded any finding on the said pinposition. As
such a contingency did not arise in the said case and the said case
has no application to the facts and circumstances of the present

case.

62. The iearned Soiicitor General of India further contended
that the previsions oi Section 173{8) of Cr.P.C. is in absolute terms
and stipuiates ino ftetters tc its exercise. Article 21 which brings
within its ambit @ free, fair and neutral investigation also mandates
an obligation to unearth the truth and therefore, any restricted or
truncated interpretation on the power of the investigating agency to
conduc<t further investigation under Section 173(8) will be violative
of Article 2i of the Constitution. The stage at which the
investigating agency can conduct further investigation depends

upon tie facts of each case. The only test to decide the correct
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stage for further investigation is the test of Article 21 of the

Constitution of India i.e., to unearth the truth at any stage.

63. It is further contended that if the provisions of Section 6
of the DSPE Act, Section 173(8) of Cr.P.C. and other provisions are
to be read in the context of rights and cbhligations flowing from
Article 21 of the Constitution of India, no stage i the process can
be said to have vitiated even if it is assumead (for the sake of
arguments) that the investigation conducted by the CBI was
irregular either on the around of legality of the order under Section
6 or on the ground of stage at whnich the further investigation took

place.

64. It is further contended that this Court is exercising its
extracrainary discretionary of the prerogative writ jurisdiction. It is
sattied positicn in law that even if it is assumed that petitioners
have made out a case, it is not obligatory for the Court to entrust
them with tihe writ of this Court, if issuance of a writ would result in
miscarriage of justice which is apparent from the facts of the

present case as held by the Hon’ble Supreme Court in the case of

Ramesh Chandra Sankla -vs- Vikram Cement reported in (2008)
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14 SCC 58 and Shiv Shankar Dal Mills -vs- State of Haryana
reported in (1980) 2 SCC 437. Therefore, the impugnead order is
passed by the State Government and in pursuaice of the samz, the
investigation is carried out by the 2™ respondent-CBI and charge
sheet is filed in view of the inteirim order dated 20.2.2020 granted
by the Hon’ble Supreme Court and is being continued till today and
is ordered to be continued ti'l these writ petitions are decided and
hence, the petitioners are not entitled for any relief before this

Court under Articles 226 and 227 of the Constitution of India.

65. The learned Sclicitor General further contended that the
accused is not entitied o say wnat agency should investigate him
and investigation by CBI is permissible even after filing of charge
sheet hy the local police as held by the Hon’ble Supreme Court in
the case of C2I -vs- Rajesh Gandhi reported in (1996) 11 SCC 253
at paragrapih-8. As is in the present case, where there are
allegations against police officers, investigation has been
transferred or entrusted to the CBI and where there exists a
credibie allegation/accusation against the local police personnel, it

would be desirable in the larger interest of justice to entrust the
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investigation to CBI forthwith so as to assure investigation
credibility as held by the Hon’ble Supreme Court in the casas of
Rubabbuddin Sheikh -vs- State of Gujarat repcried iin (20210,2 SCC

200 paragraphs-53, 60, 82 and R.S. Sodhi -vs- State of U.P. and
Others reported in 1994 Supp.(1) SCC i43. Therefore, he scught

to dismiss the writ petitions filed by the accused persons.

66. In support of nis c¢ontentions, the learned Solicitor
General of India reiied upon the foilowirig decisions of the Hon’ble
Supreme Court:

a. State of 'West Bengal -vs- Committee for
Protection of Democratic Rights reported in
(2010)3 SCC 571 - paragraphs-13, 16, 17,
21, 36, 39, 43, 68 and 70;

b. H.N. Rishbud -vs- State of Bihar reported in
AIR 1955 SC 196 - paragraph-9;

C. Sailendra Nath Bose -vs- State of Bihar
reported in AIR 1968 SC 1292 - paragraph-7;

d. Fertico Mktg & Investment (P) Ltd. -vs- CBI
reported in (2021)2 SCC 525 - paragraphs-5,
7 and 12;
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e. Hardeep Singh -vs- State of Punjab reportad
in (2014) 3 SCC 92- paragraphs-22, 23, 24
and 26;

f. Rama Chaudhary -vs- State of Bihar reported
in (2009) 6 SCC 346 - paragraphs-3, 4, 15,
16, 17 and 22;

g. State of Orissa -vs- Mahima reported in
(2007) 15 SCC 589 naragraphs-8 and 9;

h. Ram La! Narang -vs- State (Delhi Admn.)
reported in {1972) 2 SCC 322 - paragraphs-
12, 13, 15 and 20;

i Ramesh Chandra Sankla -vs- Vikram Cement
reported in (z008) 14 SCC 58 - paragraphs-
19;

j Saurashtra Paper and Board Mills Pvt. Ltd.,
-vs- State of Gujarat reported in (1992) SCC
Online Guj 328;

67. Sri Prabhuling K. Navadgi, learned Advocate General
appeaiing for respondent No.l1/State Government in other writ

petitions while justifying the order passed by the State Government
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contended that in pursuance of the interim order dated 20.2.2020
granted by the Hon'ble Supreme Court staying operaticn cof the
order dated 19.11.2010 passed by the learned Single Judge of this
Court in writ petitions and permitting the investigating officer to
proceed with the investigation, after completion of investigation,
supplementary charge sheets are filed and there are abundant
materials against accused Nos.8, 10, 14, 15 and other new accused
persons. Admittedly, cognizance taken by the competent Court and
charge sheets filad are not at all challenged. Therefore, he sought
to dismiss the writ petitions bv adopting the arguments advanced

by the learned Sciicitor General of India.

68. Sri S.V. Raju, iearned Additional Solicitor General along
with Sri P. Prasanna Kumar, learned Counsel for respondent No.2-
CBI contanded that once the Court has taken cognizance, defects if
any irn the investigations stood cured and the Court cannot quash
the entrustment of case to the CBI for further investigation in view
of subsequent developments that have taken place pursuant to the
interirn order passed by the Hon’ble Supreme Court staying the

craers passed by the learned Single Judge of this Court. He would



WWW.LIVELAW.IN

85

further contend that even after arrest of accused Nos.i5 and
others, this Court rejected the bail petition and ultimately, the
Hon’ble Supreme Court granted bail with stringent conditions and
the interim order granted by the Hon’ble Supreme Couit still
continues and therefore, the netitioners are rot entitled to any
relief, at this stage, when the CBI, after further investigation, has
filed supplementary final reperts  in - view of subsequent
developments and as such, ne prejudice would be caused to the
accused persons in tacing trial. He wolid further contend that in
pursuance of the order passed by the learned Single Judge
dismissing the writ petiticns foi entrustment of the crime for further
investigation to the 2" respordent-CBI, at the instance of the
complainants, confirmea by the Hon’ble Supreme Court, an
application came to be filed by the complainants under Section 319
of Cr.P.C. in $.C.No.50/2019 which came to be dismissed on
26.9.2019 anu the same was the subject matter of Criminal Petition
N0.101725/2019 wherein this Court allowed the petition and
reimandad the matter for reconsideration and after reconsideration,
an application came to be rejected against which,

W.P.N0.51012/2019 came to be filed and in view of the
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entrustment of the matter to the CBI and after investigaticn, the

writ petition came to be dismissed as having become infructucus.

69. The learned Additionei Solicitor General further
contended that the provisions of Section 173 of Cr.P.C., dces not
preclude the police from conducting a further investigation in
respect of an offence after a report uinder suu- section (2) of
Cr.P.C., has been forwarded to the Magistrate and, where upon
such further investigation, the c¢fficer in charge of the police station
obtains further evidence, oral or decumentary, he is required to
forward to the Magisirate a further report or reports regarding such
evidence in the form presciibed. The powers of the State
Government to entrust the matter is independent. He further
contended that after entri.stment of the matter, before undertaking
furthier investigation, two memos under Section 173(8) of Cr.P.C.
came te be filed before the jurisdictional Court soon after the 2"
respondent cornmunicated the aforesaid order to the 1% respondent
under the provisions of Section 5 of the DSPE Act intimating the
Court that the CBI-2" respondent taking up further investigation of

the crime in question. Since the jurisdictional Court has not
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rejected the memo, it was presumed that prior permission was
accorded for necessary investigation. Therefore, nc statutory
permission was required for further investigation 1n view cof the
provisions of Section 173(8) of Cr.P.C. He would further centend
that the petitioners are challengirig only the orcers passed by the
State Government and registering the FIR, but not the cognizance
taken by the jurisdictionai Court as wei: as subsequent final reports
filed and the same was taken cognizance by the Hon’ble Supreme
Court while disposing of the Speciai Leave Petitions and specifically

referring the same in the fina! order.

70. The iearned Additional Soliticor General further
contended that the judgment relied upon by the learned Counsel for
the accused persons in the case of Vinubhai case reported in
(2062)4 SCC 632 particularly paragraph-7 has no application to the
facts and circumstances of the present case. Therefore, he sought

to dismiss the writ petitions.

71. The learned Additional Solicitor General further
contended that as there was change of Public Prosecutor and in

view of involvement of accused No.19, who was the Investigating
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Officer and Supervisory Officer-accused No.20, who received illegal
gratification, the State Government, in the interest of justice,
thought it fit to entrust the matter to the 2" respondent-CEI and
no prejudice would be caused to the accused persons ir facing the
trial as the investigation has aiready been compieted and the
investigating authorities have found that there is material against
the accused persons. Since in all the writ petitions, the accused
having not made out any case as to how they would be prejudiced,

if they face the trial, the same are liable tc be dismissed.

72. In supnort of his contentiors, learned Additional Solicitor
General relied unon the following dictums of the Hon’ble Supreme
Court:

a) (2008)2 SCC 383 - paragraphs-4 and 17
(granting permission for necessary

impiication);

p) Fertico Mktg & Investment (P) Ltd. -vs- CBI
reported in (2021) 2 SCR 525 - paragraph-
12; and
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c) Pradeep Ram -vs- State of Jharkhand,
(2019) 17 SCC 326 - paragraph 45 with

regard to continuation of FIR.

73. Sri Vivek Reddy, learned Senior Counsel appearitig on
behalf of Sri Deepak Shetty, learned Counsel for impleading
applicants i.e., the original complainants in W.P.Nc.51012/2019
contended that in view of the fact thet the applicants were not in a
position to produce any material documents, their application filed
under Section 319 of Cr.P.C., came to be rejected by the trial
Court. He also contenced tnat earlier writ petitions filed by the
complainants against accused No0s.19 and 20, who were the
investigating authorities as well as investigating officers and
supervisory autharity, cclluded in the crime and due to non-
availability of material documents, they could not produce the
same, thereby the learned Single Judge dismissed the writ petitions
which was confirmed by the Hon’ble Supreme Court. He further
ccntended that the trial Court by the order dated 9.1.2019 rejected
thie apptication filed under Section 195 of Cr.P.C., for summoning of

the witnesses which was the subject matter of Criminal Appeal
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No.10046/2019 and the same came to be allowed ard rermnanded
and after remand, the jurisdictional police have filed FIR ending in
filing of ‘B’ report and the same was the subject matter of PCR
236/2019 pending before the Principal Civil Judge, Dharwad. He
would further contend that after entrusting the matter tc the 2™
respondent-CBI by the State Government, CBI arrested accused
persons as they found material against them and consequently,
after investigation charge sheets are filed, Court has taken
cognizance and now at this stage, it is not open for this Court to
interfere with the impugired order, Annexure-A passed by the State
Governm=2nt registering FIR by the CBI in exercise of powers under
Articles 226 and 227 cf the Constitution of India. He also submitted
that he would glso acoptl the arguments advanced by the learned
Saolicitor General of India as well as Additional Solicitor General and

sought to disrniss the writ petitions.

XI - Points for determination

74. In view of the aforesaid rival contentions urged by the
learned counsel for the parties, the points that would arise for our

cornisideration in these writ petitions are:
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Whether the petitioners - Accused Nos.1,5,15,16 and
21, in these writ petitions have made out a case to
quash the impugned Government Order bearing
No.HD 48 PCB 2016, Bengaluru, dated 6.2.2019, by
which sanction has been accorded to the Centra!
Bureau of Investigation, under Section (6) of Delni
Special Police Establishment Act, 1946 fcr further
investigation of Crime No0.135/2016 under Section 302
of IPC lodged in Dirarwad Subh-Urban Police Station,
Dharwad, and to quash the FIR dated 24.9.2019 made
in Bangalore/CBI/ACB/BLR 2016 RC 17(S)/2019, by

the Superintendent of Police, Central Bureau of

Investigaticn, i the facts and circumstances of the

present case ?

Whether the Investigating Officer of the 2™
respondent/CBI is empowered to proceed with the
investigation, in view of the interim order passed by
the Hon'ble Supreme Court dated 20.2.2020 in SLP
(Criminal)  No.1348/2020 (from  20.2.2000 to
11.8.2021) staying the operation of the order passed
by the learned Single Judge of this Court dated
21.11.2019 made in W.P. No0.51012/2019, in the

peculiar facts and circumstances of the present case ?
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XII - Consideration

75. We have given our thoughtful consideratiori to the
arguments advanced by the learned counrsel for the parties and
perused the entire material on record including the original records
maintained by the Government, which culminated in the passing of
the Government Order bearing No.HD 48 PCB 201lo, Bengaluru,

dated 6.9.20109.

76. It is the case of the applicant Nos.1 and 2, who filed
impleading application - I.A. No0.1/2021 in Writ Petition
No0.51012/2020 that tney are mother and brother of the deceased
Yogishgouda Goudar respectively and that Accused No.15 - Vinay
Kulkarni was the Sitting Member of Karnataka Legislative Assembly
from Dharwad-Rural Constituency and the Minister for Mines &
Ceology, Government of Karnataka and also in-charge Minister of
Dharwad district as on the date of commission of the offence i.e.,
ch 15.6.2016. Both the deceased Yogishgouda Goudar and
Accused No.15 - Vinay Kulkarni are political rivals and their rivalry
escalated to personal level in the recent past and one such incident

took place on 23.4.2016 in the Taluka Level Meeting for supply of
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drinking water and Draught Management, which was presided over
by Mr.Vinay Kulkarni (Accused No.15) since he was district in-
charge Minister. The deceased Yogishgouda Goudar also attended
the said meeting as he was the Member of Zilla Panchayat at the
relevant point of time. In the said meeting, there was & serious
altercation between Mr. Vinay Kulkarni (Accuced No.15) and the
deceased Yogishgouda Goudar regarding supply of drinking water in

the district.

77. It is alleged in the present writ petitions that though
there was threat to the deceased Yogishgouda Goudar, he had
ignored the threatening letters and had been going on with his day
to day affairs, which included attending Gym at 7.30 a.m. in the
morning. It was further alleged that, on 15.6.2016, when the
deceased had proceeded to Gym which was located within the
jurisdiction of Dharwad Sub-Urban Police Station and when he was
about to enter the Gym, certain unknown persons assaulted him
with weapons and caused his death. On the basis of the information
received, Dharwad Sub-Urban Police registered Crime N0.135/2016

cn 15.6.2016 against unknown persons for the offence punishable
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under Section 302 of IPC and after investigation, the Investigating
Officer filed the final report against six accused persons {(Accused
No.1 is the petitioner in W.P. N0.51012/2019) for the offences
punishable under Sections 143, 147, 148. 120B, 302, 201 r/w 149
of IPC. After registering the case, the jurisdicticnal court taken
cognizance and committed the matter to the Sessions Court. The
Sessions Court proceedad for the trial and also recorded the
statements of the accused persons under the nrovisions of Section

313 of the Code of Criiminal Procedure.

78. At that stage, Smt. Tungamma and Gurnnathagouda, the
mother and brother cf the deceased filed Writ Petition Nos.58183-
184/17 for a writ of mandamus directing the CBI to investigate the
murder of Yogishgouda Goudar and submit report and to take
action as per law and direct the Respondent Nos.4 and 5 therein
(State of Karnataka, Represented by its Chief Secretary and the
Secretary, tome Department, Government of Karnataka
respectively) to initiate action against all erring police officials who
shielded respondent No.10 therein i.e., Mr. Vinay Kulkarni and

cther culprits in the conspiracy of murder of Yogishgouda Goudar.
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79. It was alleged in the said writ petition that the incident of
murder of Yogishgouda Goudar had taken place on 1Z.6.2016
between 7.37 a.m and 7.38 a.m. and that Accused Nos.1 to £
gathered before the Uday Gym, Saptapur, Dharwad and kiiled the
deceased Yogishgouda Goudar mercilessly and there was recorded
CCTV footage of next building of the place wnere the offence
committed. The investigation only relied upoir 3 minutes footage.
The murder may be there at the spot prioi to the said incident. But
taking into ccnsideration of the CCTV footage of 3 minutes is
wholly suspicious. Even there is ATM in the said building, where
incident took place and investigating Officer relied upon the CCTV
footage of next building, which creates doubt on the investigation.
The CCTV footage relied upon by the police authorities also reveals
that the Hvyunadai Accent Car (Black) was involved in the said
murder. Accused persons gave signal to the said car which comes
from the KCD towards Saptapur circle and surprisingly, the said car
agair returned back towards KCD circle within 70-75 seconds. But,
the Puiice official did not enquire about the said car, even though it

is -important clue in this case. Surprisingly, the driver and
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conductor of the bus belonging to BTS was examined by the Police,
but they have failed to examine the car, which is part of the said

murder.

80. It was further alleged in the said writ petition that FIR
was registered in Crime No0.135/20i6 on 15.€.2016 at 9.30 a.m.
and within a span of one hour, the Home Ministei statement was
published in the News channel imrnediateiv that the murder was
due to the land disputes and it shows it was fully planned murder
with political infiuance and accused were not traced till 17.7.2016,
Even the Investigating Oificer confirmed on 15.6.2016 that still no
reason was tound ahout the murder. The fact that the Home
Minister could make such a statement itself created a doubt about
the fair investigation and Accused Nos.1 to 5 were arrested on
17.6.2016 at 630 a.m. and Accused No.6 was arrested on
20.6.2016. Recoveries were made and there is no mahazar drawn
by the Investigating Officer of the place of arrest of the accused
perscns nor the exact place of their arrest was mentioned

anywricre.
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81. It was further alleged that the resident of Vikasa Nagar,
Dharwad, informed the Police that one unattended black colour
Hyundai Accent car was parked in the locality since a week prior o
the incident and the Police came to the spot and taken cai and
promptly returned the said car to its owner without anv enquiry. It
is further contended that the presence cf the widow of the deceased
was secured before the court and she has been examined and the
trial judge did not record her statement which actually deposed and
further alleged that Respondent No.10 tiherein i.e., Accused No.15
is the master mind in the conspiracy to murder her husband and
trial Judge initially refused to rnark the caution letter as Exhibit and
after serious efforts made by the Public Prosecutor, the letters are

marked as Ex.P1 and P2.

8z. It is further contended in the said writ petition that
responaent. Mo.11 therein viz., Mr. Tulajappa Sulfi, who was
working as Deputy Superintendent of Police in the office of
Inspector General, Belgavi, visited the residence of petitioner No.2
thereiri i.e., Gurunathagouda on 27.10.2017 around 11.15 a.m. and

threatened him to settle the matter with Minister — Vinay Kulkrni
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and give evidence in favour of the accused of his brother’'s murder
and again he visited the residence of Gurunathagouda at about
6.00 p.m. and asked him to speak to Minister - Vinay Kuli<rni over
his mobile. Reluctantly, the 2" petitiosier therein did speak to
Minister and he was told to settle the case by compromising with
the accused. The said Deputy Superirtenderit of Police was very
close to the said Minister and even though he is not at all related to
the case in the official capacity, he tried to hieip the accused as well
as the Minister from eccaping the clutches of law by forcing the
witnesses to give evidence in favour of accused and same raised
doubt on fair trial as well as on the fair investigation.
Accordingly, the petitioners therein lodged a complaint to the then
Hon’ble Chief Justice cf Karnataka on 3.11.2019 seeking change of
Court of trial, specifically stating in an affidavit about no-
confidence in the trial Judge. It is further contended that even
though all these efforts are made by the petitioners therein and
apbproached the concerned department Minister and Chief Minister,
no steps are taken and therefore without any other alternative and

efficacious remedy, the petitioners therein approached this Court
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invoking writ jurisdiction. The State opposed the said writ petition

by filing objections.

83. Considering the entire materiai on record, the ieained
Single Judge has recorded a finding in the said writ petition that it
is not a case to order for CBI investigation and there must be some
material on record to show that trie Investigating Officer has
committed an error in conducting the investigation and shabby
investigation is conducted and in the ansence of prima facie
material to come to the conclusion that there was unfair
investigation, this Court cannot exercise its writ jurisdiction to order
for CBI investigation. Ultimately, this Court held that there is no
material to invoke Section 173(8) of the Code of Criminal Procedure
asking the Investigating Officer to investigate and file additional
charge sheet and having considered the contention of the
petiticners thierein, only the scope of Section 319 of the Code of
Criminal Frocedure can be invoked if CW.19 who did not appear
before the Court place any material before the court to array the

real cuiprit. Accordingly, dismissed the said writ petition.
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84. It is also not in dispute that against the said order
passed, the mother and brother of the deceased filed Petiticn for
Special Leave to Appeal (crl.) Nos.5760-61/201S ard the hHon'ble

Supreme Court dismissed the said SLF on 22.7.2019.

85. It is an undisputed fact that an application filed under
section 319 of the Code of Criminai procedure came to be dismissed
by the trial Court by an order dated 26.8.2012.  Against the said
order, the brother of the dececased i.e., Gurunathgouda filed
Criminal Petitiorn No.101725/201S before this Court. In the said
criminal petition, iearned counsel for the petitioner therein
submittea that the petitiorn may be dismissed as having become
infructuous in the Ilight of the subsequent developments.
Accordingly, the said criminal petition came to dismissed by the

order dated 7.6.2011.

86. Tt is also not in dispute that thereafter the impleading
applicant No.2 - Gurunathagouda gave representation dated
©.8.2019 to the Chief Minister of Karnataka narrating all the facts
including those which are happened after dismissal of Writ Petition

No0s.58183-58184/2017 with regard to shabby investigation
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conducted by the Investigating Officers i.e., Tulajappa Suifi, Dy.SP,
I.G. Office, Belgavi and Chandrashekhar, Dy.S.P., Dharwada  &nd
Ex-Minister Vinay Kulkarni threatening the witnesses to give
evidence favouring the accused etc., It is also brought ic the
notice of Government regarding oibservations made ty this Court in

Criminal Appeal N0.100046/2019.

87. Considering the entire materiai on record and taking
into consideration the opinion expressed bv the learned Advocate
General of Government of Karnataka and considering the provisions
of Sections 156 and 173(8) of Criminal Procedure Code,
Government was satisfied that the further investigation of Crime
No0.135/2016 of IPC of Dharwad Sub-Urban Police Station, Dharwad
was needed to be handed over to CBI, in order to meet the ends of
justice.  Accordingly, by the impugned Government Order dated
6.6.2019, sanction has been accorded to the CBI, under Section 6
of Deihi Special Police Establishment Act, 1946 for further
investigation of Crime No0.135/2016 of Dharwad Sub-Urban Police
Stetion, Dharwad. The same was issued by order and in the name

cf the Governor of Karnataka after applying its mind and taking into
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consideration the peculiar facts and circumstances of the present
case. Accordingly, the FIR came to be registered on 24 ©.2019 as
per Annexure-B. In these writ petitions, the petitioners have
sought for writ in the nature of certicrari for guashirig the

Government Order dated 6.9.201S and the FIR cated 24.9.2019.

88. Itis also not in dispute tiiat the learneu Single Judge of

this Court in Writ Petition No0.51012/20i9 by the order dated

21.11.2019, while issuing notice o the 2™ respondent - CBI, has

granted interim ralief ctaying all further proceedings pursuant to

Government Order aated 6.9.2019 and FIR dated 24.9.2019, till

the next date of hearinig. Subsequently, the interim order was

extended from time to time. Aggrieved by the said interim order

passed by the iearned Single Judge of this Court, the CBI filed

SLP (Crl.) 1248/2020 before the Hon’ble Supreme Court. The

Hon'ble Supreme Court by the order dated 20.2.2020 while issuing

notice in the Special Leave Petition, as an interim measure, directed

that there would be stay of operation of the order passed by the

learned Single Judge of this Court. Resultantly, the investigation

was_conducted and carried out by the CBI. The Investigating
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Officer of the CBI filed the 1% supplementary charge shzet on

20.5.2020 adding Accused Nos.7 to 14 to the arrav of the accused

and same was taken cognizance of by the Court. Thereafter on

30.1.2021 2™ supplementary charge shest was filed adding

Accused Nos.15 to 17. Further, since Accused Nos.12 and 20 were

public servants, sanction to prosecuie them has also been obtained

by the CBI. The concernea court tock the cognizance of all the

additional charge sheets filed bv the order daied 7.6.2021, thereby

the case stands reqistered as against Accused Nos.15 to 17 as well.

89. The Hon’bia Supreme Court while disposing of Petition for
SLP (Crl.) 1348,/2020 0on 11.8.2021, has made certain observations,

which are as under:

"By order aated 20.02.2020, this Court issued

notice in the Special Leave Petition and as an interim

measure, directed that there would be stay of operation

of the order passed by the High Court. Resultantly, the

investigation was conducted and carried out by the CBI.

We have been given to understand that after such

investigation was carried out, a Challan was filed by the
CBI on 02.05.2020 adding Accused Nos.7 to 14 in the
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array of the accused. Cognizance in respect of first
Challan filed by the CBI was taken on 02.05.2G20 itself.

Thereafter, further Challans have been filed on

behalf of the CBI adding four more persoris as accised.

Since Accused Nos.19 and 20 are public servants,

sanction to prosecute them has also been obtained by
the CBI.

Cognizance in respect of said Challans has been

taken by the conceined Court vide order dated

07.06.202;: ana the case now stands registered as

against Accused Nos.15 to 17 as well.

It thus eme:rqges:

a) The main isst:e as raised in the writ petition is

not yet gone into by the High Court.

b) The matter in this Court arises from an interim

order.

CcJ) As a result of the interim order passed by this

Court, the aforesaid developments have already

taken place.

d) The interim order passed by this Court on

20.02.2020 continues to operate.
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In the aforesaid circumstances, without going into the

merits or demerits of the rival contentions, we request
the High Court to take up Writ Petition No.5i012 of

2019 for disposal as early as possible and preferably

within two months from the —receipt of copy

of this order. Considering the issues raised in the

matter, we request the Chief Justice of the High Court

to assign the matter to a Division Bench of the High

Court, if the relevant Rules so nermiit.

Pendina - such - consideration,  the interim order

passed by thiz Ceourt on 20.02.2020 shall continue to
operate.

We chall not be taken to have expressed any

opinion on the merits cf the matter and all contentions

as_are aveailable to the parties are left open to be

azdvanced before and considered by the High Court.

With these observations, the Special Leave
Petition (Cri.)No.1348 of 2020 stands disposed of.

Periding applications, if any, also stand disposed

of.” (emphasis supplied)

The said order passed by the Hon’ble Supreme Court binds all the

parties.
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90. On careful perusal of the material documents including

the objections filed by the respondents, it clearly depicts that th

deceased Yogishgouda Goudar was a meinber of the Zzilla

Panchayath from Bharatiya Janatha Farty ('BJP’) and the accused,

especially Accused No.15 was in thie congress party and there was a

verbal altercation between the deceased and accused in_ the

meeting held on 24.4.2015, thereby tine Accused No.15 and other

accused have developed vengeance. Acccrdingly, after entering

into_conspiracy, on 15.6.20i6 the deceased was Kkilled near the

Gym within the jurisdiction 9f Dharwad Sub-Urban Police Station

and the Police reqisteied the case for the offence punishable under

the provisicns of Section 3902 of IPC in Crime No0.135/2016 against

unknown perscns. During the course of examination of the

prosecuticn witnesses in SC 50/2017, mother and brother of the

deceased approachad the then Chief Minister with a representation

requesting to refer the matter to CBI and the said representation

was not fructified into action. It is further alleged that

Gurunathgouda, brother of the deceased has been examined as

PW.58 and during the course of his evidence, he has stated that the

nolice have not investigated the case properly and that one more
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car which was involved in the incident has been left cut from the

investigation and CCTV footages around the place of incidert ha

not been obtained by the State Police, and itnat mother of the

deceased also given complaint to the Geovernmient in that_regard.

During the said period, the said Gurunathgoudar tiad also given a

complaint to the State of Karnataka reguesting for handing over of

the case for investigation by the CBI. Theé said complaint would

clearly indicate the involvement of the police aifices of the rank of

Deputy Superintencent of Police and & senior politician in the

incident and filing «f the finai report without proper investigation.

Therefore, mother and brotheir of the deceased filed Writ Petition

Nos. 58183-58184/2017 with a prayer to hand over the case to the

CBI. The Government opposed the said writ petition filed by

mother and birother of the deceased to refer the matter to CBI, in

are _the members of the congress party and thereby the writ

petition came to be dismissed and same is upheld by the Hon'ble

Suprenie Court. It is contended that thereafter new Government

was established and one more representation was made by mother

and brother of the deceased to the Chief Minister and based on
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their representation, the present Government proceeded t9 antrust

the matter to the CBI, the 2" respondent on. 6.9.2C1Y after

obtaining opinion from the learned Advocate General of the State of

Karnataka. It is further contended in the grounds of thg writ

petition that the impugned Goveinment Order dated 6.9.201i9 is

malicious and politically motivated only in order to take vengeance

against the Accused No.15 - Vinay Kuikarni, who was the then

Minister of Congress party and keeping in mind that the deceased

Yogishgouda Goudar was a member of the Zilla Panchayath from

BJP. It is fuither contended that the State Government has no

authority to issue the impugned Government Order, in view of the

order passed by this Court dated 1.3.2019 in the earlier writ

petition rejecting the prayer for entrustment of the matter to CBI

and confirmed by the Hon'ble Supreme Court. There is a

o

legaticn_ana counter allegation between the two political parties.

Admittedly Accused No.15 and other accused persons belong to

Congress party as alleged by the respondents in the Statement of

chiecticns as well as in the submissions made by the learned

couinsel for the parties and the deceased Yogishgouda Goudar

belong to BJP as alleged in the grounds of the present writ petition
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and as contended by the learned counse! foii the

petitioners/accused persons, which clearly indicates that th

political parties are trying to settle the scores against each otrier

taking the advantage of the judicial process.

91. "It is well settled that tihre State Governrmerit acting under

the Constitution, is under constitutional duty coupled with power.

Every Government is a trustee cof the scciety and in all facets of

public administration, every Geovernment has to exhibit honesty,

integrity, sinceritv and faithfulness in implementation of the

political, secial, econcmic and constitutional policies to integrate the

nation, to achieve exceilerice and efficiency in the public

administration. Governmieni_is entrusted with duty and power to

implement constitutional policy under Articles 14, 21 and 300A and

all _inter-related directive principles of state policy under the

Constitution, should exhibit transparency in implementation and of

accountable for due effectuation of constitutional goals.

Unfortunately, even after lapse of 75 years of independence of our

countiy, no political party is fighting to protect the rights of every

citizen of the country and every political party have their own
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agenda and design to continue in the power for ever and every

political party is trying to take advantage of the judizial proccess &n

misuse their power including the Investigating Cfficers, Police

officials and official missionary.”

92. It is well settled that criminaiization of politics is an

anathema to the sacredness of democracy. Coinmenting _on

criminalization of politics, the Hon'kie Supreme Court lamented the

faults and imperfection wtich have impeded the country in reaching

the expectations which heralded its conception. The growth and

spread of crime indicates Indian society has been pervading and

criminal elemernits aeveleped an _extensive network of contacts and

the nexus between the politicians, bureaucrats and criminal

elements iri. our country has been on rise, the adverse effects of

which are increasingly being felt on various aspects of social life in

India. Indeed, the situation has worsened to such an extent that

the Presidant of our country felt constrained to make references to

the phenomenon in his Addresses to the Nation on the eve of

Renubiic day in 1996 as well as in 1997 and hence it required to be

saridled with extreme care and circumspection.
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93. The Hon’ble Supreme Court while conzidering the
criminalization of politics in the case of Anukul Cr:andra Pradhain
v. Union of India, reported in (1997) 6 SCC 1, has neld at

paragraph-5 as under:

5. There are provisions made in the election law which
exclude persons with criminal backgiound of the kind
specified therein, from the election scene as candidates
and voters. The object is to prevent criminalisation of
politics and maintain probity in elections. Any provision
enacted witn a view to piromote this object must be
welcomed and ¢pheld as sutserving the constitutional
purpose. The elbow room available to the legislature in
classification depends on the context and the object for
enactmerit of tke provision. The existing conditions in
which the law has to be applied cannot be ignored in
adiudging its validity because it is relatable to the
object sought to be achieved by the legislation.
Criminaiisation of politics is the bane of society and
negation of democracy. It is subversive of free and fair
elections which is a basic feature of the Constitution.
Ttus, a provision made in the election law to promote
the object of free and fair elections and facilitate

maintenance of law and order which are the essence of
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democracy must, therefore, be so viewed. More elbow
room to the legislature for classification has to D&

available to achieve the professed object.

94, It is high time for the judiciary to protect the fundamental

rights of the citizens of this country to ensure justice must not only

be done but must be seen to be done and maiesty of rule of law is

to be upheld and it is tc be ensured that quilty are punished in

accordance with law notwithstanding their status and authority

which they might have enioyed. This Court being the protector of

the civil libertias of the citizens, iias not only power and jurisdiction

but also an obligation to nrctect the fundamental rights guaranteed

by part III in ceneral and Article 21 of the Constitution in particular,

zealously and viqilantly.

9Z. Ke=eping in mind the aforesaid principles, it is relevant to
coinsider at this stage whether the State Government is justified in
entrusting the matter to the CBI in pursuance of the impugned
Government Order dated 6.9.2019, in view of the representation
made by the kith and kin of the deceased. A careful perusal of the

records which culminated into passing of the impugned Government
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Order dated 6.9.2019 clearly indicates that the State Goveinment
was aware of the fact that the complainant had earlier approached
this Court requesting to hand over the case to the CBI and this
Court has dismissed the said writ petiticn. After censidering the
entire material on record, the State Government wgs of the opinion
that the matter has to be entrusted to the CBi for further
investigation, which is an independent authcrity and there is no bar
for the State Government to exercise its sovereign power to entrust
the matter to the CRBI under Section & cf the Delhi Special Police
Establishment Act, 1946 for fuither investigation in Crime 135/2016
for the offence under zection 302 IPC, in order to meet the ends of
justice, Accordingly. the Central Government also issued notification
on 23.9.2019  extending the powers and jurisdiction of the
members ¢f the Delhi Special Police Establishment in whole State of
Karnatalka for further investigation of Crime No0.135/2016 under

Section 302 IPC lodged in in Dharwad Sub-Urban Police Station,

Dharwad.

96. Itis also not in dispute that the present writ petitions are

filed challenging the validity of the Government Order dated
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6.9.2019 entrusting the matter for further investigation tec CBI and
for quashing of FIR dated 24.9.2019. The learned Singie Judge of
this Court granted the interim order on 21.11.2019 staying all
further proceedings pursuant to the Goevernment Oider  dated
6.9.2019 and FIR dated 24.9.2919, tili the next date of hearing
and the said interim order was extendad frorm time to time. It is
also not in dispute that the CBI filed SLP (crl.) 1348/2020
challenging the order dated 21.11.2012 passed in W.P.

No.51012/2019. Tine Hon'ble Supreme Tourt by the order dated

20.2.2020 issued notice in the SLP and as an interim measure,

directed “hat thers would be stay of operation of the order dated

21.11.2019 passed by this Court. Resultantly, the investigation was

conducted and carried out by the CBI. After investigation, filed the

supplementary charge sneet on 20.5.2020 adding Accused Nos.7

competent Coutt. Thereafter, another supplementary charge sheet

was filed on 30.1.2021 adding Accused Nos.15 to 17. Cognizance

in_respect of the said charge sheets were taken on 7.6.2021. Since

Accused Nos.19 and 20 are public servants, sanction to prosecute

them has also been obtained by the CBI. In these writ petitions,
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none of the petitioners have challenged the charge sheets filed

against the accused persons nor challenged the cognizarnice taken

by the Court after applying its judicial mind.

97. It is also relevant to state that soon after Government
Order dated 6.9.2019 issued by the State Government handing
over the matter to the CBI, the 2™ respondent iiled memo dated
27.9.2019 before the Principai Civil Judge (Jr.Division) & JIMFC,
Dharwad under the provisions of Section 173(8) and also one more
memo dated 27.9.2019 filed on the file of the learned IV Addl.
District & Sessions 3udge, Dharwad under provisions of Section
173(8) of the Code of Criminal Procedure intimating the Court

about CBI taking up the matter for further investigation.

98.  The 2" charge sheet filed depicts that the further
investigaticn ccnaucted has revealed that Accused No.1 had
arranged accused outside Dharwad to execute the murder of the
deceased Ycgishgouda Goudar and the said accused persons were
not arrested by the local police in their investigation and Accused
No.!l surrendered voluntarily during the investigation as a part of

larger conspiracy. The analysis of CCTV footage and the
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confrontation of the same with witnesses and the charge-sheeted
accused led to the identification of eight other accused perzoris who
were arrested by CBI. The accused were taken to poiice custody
and later remanded to judicial custody. A supplementary charge
sheet was filed by the CBI on 20.5.2020 under section 173(2) of
the Code of Criminal Procedure against Accused Nos.1 to 14
including the eight accused persons arrested by the CBI (Accused
Nos.7 to 14) in addition to six accused charge sheeted by the local
police (Accused Nozs.1 to 6). Accordingly, the Court has taken
cognizance of the same as 3C02/2020 and the CBI continued with
the further investigation. The further investigation revealed the
participation of <£hri Vinay Kulkarni (Accused No.15) in the
conspiracy leading to the murder of Yogishgoud Goudar and he was
arrested con 5.11.2020. The further investigation revealed
participation of Shri Chandrashekar Indi (Accused No.16), who is
the maternal uncle of Accused No.15. Accused No.16 is a
business man by profession running a dealership of toilet cleaning
materia's and he used to visit Dharwad regularly to meet Accused
No.15 and Accused No.16 was arrested on 13.12.2020 for his

involvement in arranging three country made made pistols from
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Bijapur and handing over to Accused No.1 with a purpose tc use it
to execute the murder of Sri Yogishgoud Goudair. The further
investigation has revealed that there was personal enmity between
Accused No.15 and the deceased as the ceceased declined the
request of the Accused No.15 to step back from the Zilla panchayat
election of 2016. The further investigation has revealed that a
serious verbal altercation iad occurred between the deceased
Yogishgoud Goudar and Accused No.15, in a Zilla Panchayat
meeting, a month and half prior to the murder. The said Zilla
Panchayat mesting was held on 23.4.2016 and it was chaired by
Mr. Vinay Kulkarni (Accused No.15), as in-charge Minister of
Dharwad district. It is revealed that the deceased YogishGoudar
has also attended the said meeting representing his constituency.
The said fact has been confirmed by the witnesses (CW.41 to
CW.43) who atterided the meeting. The further investigation
revealed that Mr. Vinay Kulkarni (Accused No.15) had conspired
with his close associates — Accused Nos.1 and 16 and others for the
murder of the deceased Yogishgouda Goudar following the Zilla
Panchayat meeting on 23.4.2016. The accused persons acted as

nrime conspirators of the murder of the deceased Yogishgouda
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Goudar. The investigation further revealed that for a pericd from
January 2016 to June 2016, CDR of the personal mobile number of
Mr. Vinay Kulkarni (Accused No.15) (9663406677) showed tinat he
was in touch with Shri Basavaraj Muttagi (Accused No.1) in his
mobile number (9538659906) on 57 occasionrs. Further,
Accused No.1 was also in touch witix the mobile number registered
in the name of wife of the petitioner {$511683099) and the CDR
indicates 54 calls made between 16.4.2016 t¢ 30.5.2016 a total of
94 calls from January 2015 till 30.5.201€. Apart from those calls,
the tower locatior:s of the mohile numbers registered in the name of
Mr. Vinav Kulkarni (Accused NO.15) and Shri Basavaraj Muttagi
(Accused No.1) were found at near locations for six times from the
period 23.4.20i6 to 31.5.2016 suggesting that they met several

times prior to the murder.

99. The further investigation revealed in pursuance of the
conspiracy, Sri Vinay Kulkarni (Accused No.15) made arrangements
for the surrender of Accused Nos.1 to 6 in place of the accused
who executed the crime (Accused Nos.7 to 14). The Accused Nos.1

-

to 5 surrendered before the then ACP Shri Vasudev Rama Nilkeni
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whose arrest was recorded by then Investigating Officer Shri C.
Tingerikar on 17.6.2016. Later, the arrest of Accused No.t& was
also recorded on 20.6.2016. The further investigation revealed that
Accused No.15 had interfered in the legal process duiing trial,
which resulted in the witnesses turning hostile.  The further
investigation revealed that Accused No.15 who was the then
Minister misused the politicai power to intimidate the eye witnesses
including a lady witness who were comrnon people of the society so
as to prevent tham from deposing the enrtire truth before the trial
Court. The f{urther investigation also revealed that the panch
witnesses were also intimidated to prevent them from deposing the
truth on the directions of Accused No.15. It is also revealed that
Accused NO.16 used to visit Dharwad to attend and monitor the
trial proceedings in S.C. N0.50/2017 and he used to stay at Hotel
Central Park, near court circle, Dharwad and Hotel Ankita Residency
located near tc Dharwad Sessions Court complex at Dharwad. The
above overt acts and circumstances disclose the commission of
cfieance by Accused Nos.1,15, 16 and 17 under the provisions of
Sections 120B r/w 302, 201, 143, 147, 148 r/w 149 of IPC and

under Section 25 r/w Section 3, 5, 8 and 29 of the Arms Act. The



WWW.LIVELAW.IN

120

further investigation conducted by the 2" respondent revealad that
88 witnesses were examined and 75 documents were prodiuced,
which depicts the involvement of the accused persons in the

homicidal death of the deceased.

100. The material on record debpicts thaet the Public
Prosecutor, who was in-charge of the crime was changed during
trial. The material also reveaied that during the course of further
investigation by CBI, it has come to light that some of the Police
officials including previcus Investigatina Cfficer are also found to be
involved in the case, were found tc have taken gratification to
scuttle the investigation and they have been arrayed as Accused
Nos.19 and 2. Accused N0.19 is the previous Investigating Officer
and Accused No.z0 is the Supervisory Officer of Accused No.19.
After considering the charge sheet material, the Government of
Karnataka has accorded sanction to prosecute the said accused
personz as weall and departmental enquiry has also been initiated
against them. The material on record clearly depicts that there are
overt acts against the accused persons in the supplementary charge

sheets and the competent Court took cognizance of the additional
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charge sheets. Therefore, the contention of the learned counsel
for the petitioners that the investigation is defective, malafid2 and
there is no permission obtained from the Court, cannot be accepted

and same is devoid of any merit.

101. It is relevant to consider the provisions of 173(8) of the

Code of Criminal Procedure, which reads as under:

"173. (8) Nothing in this scction shall be deemed to
preclude further investigation in respect of an offence
after a report under sub-section (2) has been forwarded
to the Magistrate and, where upon such investigation,
the uificer in charge of the poiice station obtains further
evidence, ora! or documientary, he shall forward to the
Magistrate a further report or reports regarding such
evidence in the form prescribed; and the provisions of
sub-sections (2) to (6) shall, as far as may be, apply in
relatiori to such report or reports as they apply in

reiation to a report forwarded under sub-section (2).”

102. A careful reading of the said provisions, makes it clear

sub section (8) of Section 173 of the Code of Criminal Procedure

does rtalk about “further investigation”. The term, “further

investigation” has, however, not been defined in the Code and
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must therefore depend on the facts of each case as culled from the

~

record. The further investigation conducted by the 2" responden

revealed that 88 witnhesses were examined and 75 dccuments were

produced, which depicts the overt acts zagainst the additional

accused persons and accordingly filed the suppiemmientary charge

sheets before the Court, which clearly indicates that the nature of

the investigation conducted by the 2" respondent amounts to

continuation of further investigation ia Crime N6.135/16 and not re-

investigation as cuntended by the icained counsel for the

petitioners.

103. The ton’ble Supreme Court while considering the
provisions of Section 173(8) of the Code of Criminal Procedure in
the case of Sri- Bhagwan Samardha Sreepada Vallabha
Venkata Vishwanandha Maharaj -vs- State of A.P. reported in

1929 Crl.]. 3661, held at paragraph-10 as under:

10. Power of the police to conduct further investigation,
after laying final report, is recognised under Section
173(8) of the Code of Criminal Procedure. Even after
the court took cognizance of any offence on the

strength of the police report first submitted, it is open
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to the police to conduct further investigation. This has
been so stated by this Court in Ram Lal Narang v. State
(Delhi Admn.) [(1979) 2 SCC 322 : 1979 SCC (Cri) 479
D AIR 1979 SC 1791] . The onlyv rider provided by the
aforesaid decision is that it would be d=sirable that the
police should inform the court and seck Jiormal

permission to make further investigation.

104. Admittedly, iri the present case, the 2" respondent has
informed the Court by filing a memc and subsequently
supplementary cnarge sheets also filed and the competent Court
took the cognizance, thereby a permission was granted by the
Court by necessary imgliceticn as held by the Hon’ble Supreme
Court in the case of State of A.P. v. A.S. Peter, reported in

(2008)2 SCC 383 at paragraphs 4 and 17, which reads as under:

4. Before carrying out the said investigation, the
Inspector of Police, CID filed a memo in the said court
with the prayer that the matter be adjourned. Although
it does not appear that any express permission was
granted for carrying out further investigation, the
nrayer of adjournment was allowed in terms of the said
memo. Further investigation was carried out whereafter

an additional charge-sheet was filed against Accused 1
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to 3 in the Court of the IVth Additional Munsif
Magistrate, Chittoor for offences under Sections 199,
200, 204 and 120 of the Penal Code. More accused
persons were also added in the charge-sheet in the
category of the accused. Indisputably, the case iwas
transferred from the Tirupati Court to a Resignated
Court at Chittoor.

17. It is not a case where investigation was carried out
in relation to a separate ccnspiracy. As allegations had
been made against the officer of a loca! police station in
regard to the mode and manner in which investigation
was cariied out, a fuither investigation was directed.
The court weas informed thereabout. Although, no
exrress peimission was granted, but evidently, such a
permiission was granted by necessary implication as
further proceeding was stayed by the learned
Magistrate. It is also not a case where two charge-
sheets were filed before two different courts. The court
designated to deal with the matters wherein
investigation had been carried out by CID, is located at
Chittoor. It is in the aforementioned situation, the
Sessiens Judge transferred the case pending in the
Tirupati Court to the Designated Court at Chittoor.
Cognizance of further offence had also been taken by
the Chittoor Court.
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105. By careful perusal of the provisions of Section 173(8) of

the Code of Criminal Procedure, it is cleat that it does not piohibit

the Police for conducting further investigation nor goes it impinge

on the power of the State Government_to entrust the matter tc CBI

for further investigation under of Section - 6 of the Delhi Special

Police Establishment Act, 1946. The Hon’ble Supreme Court while

considering the provisions of Sectiecn 173(8), 36 and 156 of the

Code of Criminal procedure in_the case of State of Bihar v. J.A.C.

Saldanha reported in (1930) 1 SCC 554, held at paragraphs - 13,

14, 17 and 19 as under:

13. It was, however, contenided that State Government
has nu power to direct further investigation, that being
the power of the officer in charge of a police station
uinder sub-section (8) of Section 173 of the Code, or the
power of the Magistrate to direct further investigation
under sub-zection (3) of Section 156, and, therefore,
the State Government under orders of the Chief
Minister was not competent to direct further

investigation in the case.

14. The State of Bihar is governed by the Indian Police
Act, 1861, ("Act” for short), because it has not enacted
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any Police Act of its own. In Section 1 of the Act the
word "Police” is defined to include all persons who shail
be enrolled under the Act and the words "“generzai police
district” are defined to embrace anv presidericy, State
or place, or any part of any presidency, State or place,
in which the Act shall be ordered o take effect. Section

3 of the Indian Police Act provides as under:

3. The superintendence of the police
throughout a general police district shall vest
in and. shall bDe exercised by the State
Government *to which such district is
subordinate; -ana except as authorised under
the provisions of this Act, no person, officer
or court shall be empowered by the State
Government te supersede or control any

police functionaryv.

Section i2 confers power on the Inspector General of
Police, sutiect to the approval of the State Government,
to make rules and it was stated that the Bihar Police
Manual, 1978, has been issued in exercise of the power
coniesred by Section 12. Section 22 provides that every
police officer shall, for all purposes in the Act contained,
be considered to be always on duty, and may at any

time be employed as a police officer in any part of the
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general police district. The Act, as its long title shcws,
was enacted to reorganise the police and to inake it a
more efficient instrument for the prevention and
detection of crime. Investigation ccmprehends detection
of the crime. General police district covers the entire
State. Inspector General, Vigilance, being ap;2ointed for
the whole of the State, is a pclice officer considered to
be on duty for all purposes of the Act in the whole of
the State and it is open to the State Government to
employ him as police officer in any part of the general
district. This would effectively answer the contention of
Respondent 1 that Inspector General, Vigilance, being
only in charge of bribeiv and corruption cases, could
not pe directed by ttie State Government in exercise of
its executive administrative function to take over
investigation of a cognisable offence registered at
railway pclice staticn because when he was directed to
take over the investigation it would mean that he was
ernpleyved as a police officer in that police station for the

detection of the crime.

17. The High Court construed the expression
“"superintendence” in Section 3 of the Act to mean
“"general supervision of the management of the police
department and does not vest the State Government

with authority to decide what the police alone is
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authorised to decide”. There is nothing in the Act to
indicate such a narrow construction of the wortl
“superintendence”. Nothing was pointed out to us to put
a narrow construction on this general power of
superintendence conferred under the Act on the State
Government and there is no justification for limiting the
broad spectrum of power comprehended in power of
superintendence. Accordingly superinteridence would
comprehend the power to direct further investigation if
the circumstances so warrant and there is nothing in
the Code providing to trie contrary so as to limit or
fetter this power. Sub-secticn 78) of Section 173 was
pressed into service tc show that the power of further
investigation after the submission of a report under
Section 173(2) would be with the officer in charge of a
police station. Suh-section (8) of Section 173 is not the
source oi power of the State Government to direct
rurther investigation. Section 173(8) enables an officer
in charge of a police station to carry on further
investiqgation even after a report under Section 173(2)
is submitted to court. But if State Government has
otherwise power to direct further investigation it is
neither curtailed, limited nor denied by Section 173(8),
more so, when the State Government directs an officer
superior in rank to an officer in charge of police station

thereby enjoying all powers of an officer in charge of a
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police station to further investigate the case. Such a
situation would be covered by the combined reading of
Section 173(8) with Section 36 of the Code. Such power
is claimed as flowing from the power of superititendence
over police to direct a police officer to do or not to do &
certain thing because at the stage of investigation the
power is enjoyed as executive power untramrrrielled by
the judiciary. It was incidentally submitted that it is an
undisputed dictum of law that when a statute requires a
thing to be done in a certain mananer it shall be done in
that manner aione and the court would not expect its
being done in some other manner (see State of Gujarat
v. Shantilal Mangaidas [({19€9) 1 SCC 509 : (1969) 3
SCR 341, 372] ). Expoundiny the submission it was
stated thnat suh-section (8) of Section 173 clearly
indicates the power or further investigation after
submission of a report and that power is conferred on
the oificer in charge of a police station only and,
therefore, the State Government was incompetent to
direct furtrier investigation. It was further contended
that in view of the provision contained in Section 173(8)
it would not be open to the court to so interpret the
word “superintendence” in Section 3 of the Police Act as
to empower the State Government to direct
investigation being done by some one other than the

statutory authority envisaged by Section 173(8)
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because such an interpretation would derogate frem the
principle that where a thing is required by a statute to
be done in a particular way it shall be deeniad {o have
prohibited that thing being done in any other way. In Ex
parte Stephen [(1876) 3 Ch D 652] the principle is
stated that if a statute directs a thirig to be done in a
certain way that thing shall not, even if there be no
negative words, be done in any oither way. Subba Rao,
J. in Patna Improvement Trust v. Smt Lakshmi Devi
[AIR 1963 SC 1077 : 1963 Supp 2 SCR 812, 823 :
(1965) 1 SCZ 119] spelt out the combined effect of the

aforementioned princinles thus:

"A generai Act must yield to a special Act
d=ailing with a specific subject-matter and
that if an Act direccs a thing to be done in a
particular way, it shall be deemed to have
prohibited the doing of that thing in any other

7”

way.

19. The cower of the Magistrate under Section 156(3)
to direct further investigation is clearly an independent
power and does not stand in conflict with the power of
the State Government as spelt out hereinbefore. The
power conferred upon the Magistrate under Section

156(3) can be exercised by the Magistrate even after
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submission of a report by the investigating officer which
would mean that it would be open to the Magistrate not
to accept the conclusion of the investigating officer and
direct further investigation. This provision does nct in
any way affect the power of the investigating officer tc
further investigate the case even after submission of
the report as provided in Secticn 173(8). Therefore, the
High Court was in error in hoiding that the State
Government in exzrcise o¢f the power of
superintendence under Section 3 of the Act lacked the
power to diract further investigation into the case. In
reaching ¢this conclusion we have kept out of
consideraticn the provision contained in Section 156(2)
that an investigeiion by an oiiicer in charge of a police
station, whicki expressior: includes police officer superior
in rank to such officer, cannot be questioned on the
ground that such investigating officer had no
jurisdiction to carrv on the investigation,; otherwise that
provision would have been a short answer to the

contention i-aised on behalf of Respondent 1.

106. A careful reading of the impugned Government Order
aated 6.9.2019 clearly depicts that considering the entire material
on record, the Government was satisfied that further investigation

of Crime No0.135/2016 under Section 302 of IPC of Dharwad Sub-
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Urban Police Station, Dharwad was needed to be handed cver to
CBI in order to meet the ends of justice. The order alsa depicts
that sanction accorded by the Government to the CBI under Saction
- 6 of Delhi Special Police Establishment Act. 1946 only for further
investigation and therefore, the contention of lzarned counse! for
the petitioners that it was for re-investigation of the entire matter,
cannot be accepted. The Government Crder clearly depicts that it
is only a further investigation, in continuation of the 1% FIR filed.
The contention that absolutelv there is nc reason for disapproval of
the investigation by trie lecal police and Government has no
independ=nt power, canriot be accepted. As already stated supra,
the entire original records maintained by the Government
culminating into passing of the impugned order clearly depicts that
the representation made by the kith and kin of the deceased
requesting for entrustment of the matter to CBI for further
investigation, nhas been scrupulously considered in accordance with
the provisicns of Business Transaction Rules by the concerned
authorities of the Government and the Home Minister and the Chief
Minister and after application of mind and after being satisfied that

it is a fit case to refer the matter to CBI, it has issued the impugned
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Government Order by order and in the name of the Governor of
Karnataka. Therefore, it is a clear case of further investigaticn end

not re-investigation as alleged.

107. Our view is fortified by the dictum of the iHon’ble
Supreme Court in the case of Pradeep Ram v. State of
Jharkhand reported in (2019) 17 SCC 326, wherein at paragraph-

45 it is held as under:

45. Sub-section (6) of Section 6 prohibits the State
Government or -any police cfficer of the State
Government tu precceed with the investigation. In the
present cass. whern Grder was issued by the Central
Government on 13-2-201i8, it was not competent for
the police cfficer of the State Government to proceed
with the investigation. We, thus, are of the opinion that
FIR, which was re-registered by NIA on 16-2-2018
cannot he held to be second FIR of the offences rather
it was re-registration of the FIR to give effect to the
provisicns of the NIA Act and re-registration of the FIR
is eniy procedural Act to initiate the investigation and
the trial under the NIA Act. The re-registration of the
FIR, thus, is neither barred nor can be held that it is
second FIR.
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108. It is relevant to state at this stage that Entry 2 of List II
of the Seventh Schedule of the Constitution of India rerers to Pclice
(including railway and village police) subject to the provisions of
Entry 2-A of List I. Entry 8 of List T of the Seventh Schiedule
refers to CBI.  Section 6 of the Deltii Special Pclice establishment
Act states that nothing contained in Secticn 5 shall be deemed to
enable any member of the Delhi Special Folice Establishment to
exercise powers aiid jurisdiction in any area in a State, without the
consent of the Government of thiat State. As already stated supra,
on the basis of the entrustrment, ihe Central Government issued
notification on 23.9.20619 extending the powers and jurisdiction of
the members of the Delhi Special Police Establishment in whole
State of Karnataka for fuither investigation of Crime No. 135/2016
under Section 302 IPC lodged in Dharwad Sub-Urban Police
Station, Dharwad. The provisions of Section 6 of the Delhi Special
Police Establishment Act, balances the power of the Central
Government to get offences investigated through central agency
desnite the exclusive domain of the State Government for such

investigation being covered by a Entry 2 of List II.
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109. The Hon’ble Supreme Court while considering the
provisions of Section 6 of the Delhi Special Police Estabiishment Act
and Lists under the Seventh Schedule of the Constitution of India,
in the case of State of W.B. v. Cornmittee fcr Protectior: of
Democratic Rights, reported in (2910) 3 SCC 571, has held at
paragraphs - 13, 16, 17, 21 36 39 43 €8(ii) (v) (vi) and (vii) and 70

as under:

13. Learned <ounse! went to the extent of arguing that
even when the State police is not in a position to
conduct ~ an  impartial  investigation because of
extraneous infltences, the Court still cannot exercise
executive power of directing the police force of another
State to carry out investigations without the consent of
that State. In such a situation, the matter is best left to
the wisdom of Farliament to enact an appropriate
legislation to take care of the situation. According to the
learnied counsel, till that is done, even such an extreme
situation would not justify the Court upsetting the
federal or quasi-federal system created by the

Constitution.

16. Shri Goolam E. Vahanvati, learned Attorney General

for India, appearing on behalf of the Union of India,
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submitted that the entire approach of the State being
based on an assumption that the alleged restricticn cn
Parliament's legislative power under Entry 80 of List I of
the Seventh Schedule to the Constitition and restriction
on the power of the Central Government under Sectiori
6 of the Special Police Act to issue & notification binds
the constitutional courts i.e. the Supreme Court and the
High Courts is fallacious, inasitnuch as the restrictions
on the Central Government and Farliament cannot be
inferentially extended tc be restrictions on the
constitutiona: courts in exercise of their powers under
Articles 3Z and 226 of the Constitution as it is the
obligation ¢t the superior courts to protect the citizens

and enfcrce their fundamentai rights.

17. Learned counsel vehemently argued that the stand
of the appellants that the exercise of power by the
Supreme Court or the High Courts to refer investigation
to CBI directly without prior approval of the State
Government concerned would violate the federal
structure of the Constitution is again misconceived as it
overlocks the basic fact that in a federal structure it is
the duty of the courts to uphold the constitutional
values and to enforce the constitutional limitations as
an ultimate interpreter of the Constitution. In support of
the proposition, learned counsel placed reliance on the

decisions of this Court in State of Rajasthan v. Union of
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India [(1977) 3 SCC 592] , S.R. Bommai v. Union c¢f
India [(1994) 3 SCC 1] and Kuldip Nayar v. Unicn of
India [(2006) 7 SCC 1] .

21. In order to appreciate the controversy, a brief
reference to some of the provisions in the Constitution
would be necessary. The Constitution of India is divided
into several parts, each part dealing in detail with
different aspects of the social, ecocnomic, political and
administrative set-up. For the preserit case, we are
mainly concerned with Fart IiI of the Constitution,
which entunerates thtie fundamencial rights guaranteed
by the State primarily ¢ citizens and in some cases to
every resident of India ana Part XI thereof, which
pertains to tne relations between the Union and the
States.

36. Having noticed the scope and amplitude of Sections
5 and 6 of the Special Police Act, the question for
censideration is whether the restriction imposed on the
powers of the Central Government would apply mutatis
mutandis to the constitutional courts as well. As stated
above, the main thrust of the argument of Shri K.K.
venugopal, learned Senior Counsel, is that the course
adopted by the High Court in directing CBI to undertake

investigation in the State of West Bengal without the
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consent of the State is incompatible with the federel
structure as also the doctrine of separation of powers
between the three organs of the State, embcdied in the
Constitution even when the High Court, on the material
before it, was convinced that the Siate poiice was
dragging its feet insofar as investigation inte the 4-1-

2001 carnage was concerned.

39. It is trite that i the constitutional scheme adopted
in India, besides supremacy c¢f the Constitution, the
separation of powers bLetween the icgislature, the
executive and the judiciary censtitutes the basic
features or the Coenstitution. In fact, the importance of
separation of powers in our system of governance was
recognised in Special Reference No. 1 of 1964 [AIR
1965 SC 745 . (1965) 1 SCR 413] , even before the
basic structure doctrine came to be propounded in the
celebrated case of Kesavananda Bharati v. State of
Keraia [{(1973) 4 SCC 225] , wherein while finding
certain basic features of the Constitution, it was opined
that separation of powers is part of the basic structure
of the Constitution. Later, similar view was echoed in
Indira Nehru Gandhi v. Raj Narain [1975 Supp SCC 1]
and in a series of other cases on the point.
Nevertheless, apart from the fact that our Constitution
does not envisage a rigid and strict separation of

powers between the said three organs of the State, the
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power of judicial review stands entirely on a differerit
pedestal. Being itself part of the basic structure of the
Constitution, it cannot be ousted or abridged by even a
constitutional amendment. (See L. Chandra XKumar v.
Union of India [(1997) 3 SCC 261 : 1997 SCC (L&S)
577] .) Besides, judicial review is ctherwise essential for
resolving the disputes regarding the Ilimits of
constitutional power and enteririg the constitutional
limitations as an ultimate Interpreter of the

Constitution.

43. Having discussed the scope and width of the
doctrine of senaraticn of howers, the moot question for
consideration in the present case is that when the
fundamental rights, as enshrined in Part III of the
Constitution, which include the right to equality (Article
14): the ireedoin of speech [Article 19(1)(a)] and the
richt not to be deprived of life and liberty except by
procedure established by law (Article 21), as alleged in
the instant case, are violated, can their violation be
immunised from judicial scrutiny on the touchstone of
doctrine of separation of powers between the

legisiature, executive and the judiciary.

68(ii) Article 21 of the Constitution in its broad

perspective seeks to protect the persons of their lives
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and personal liberties except according to the procedure
established by law. The said article in its croad
application not only takes within its fold enforcement of
the rights of an accused but also the righis of the
victim. The State has a duty to enrforce the humari
rights of a citizen providing for rair and impartial
investigation against any person accusea of cornmission
of a cognizable offence, which may include its own
officers. In certain situations even a witness to the
crime may seek for and shkail be granted protection by
the State.

(v) Restrictiori on Pairliament by the Constitution and
restriction on the executive by Parliament under an
enactment, do riot amount to restriction on the power
of the Juaiciary under Articles 32 and 226 of the

Constitution.

(vi) If in terms of Entry 2 of List II of the Seventh
Schedule cn the one hand and Entry 2-A and Entry 80
of List I con the other, an investigation by another
agency is nermissible subject to grant of consent by the
State concerned, there is no reason as to why, in an
exceptional situation, the Court would be precluded
from exercising the same power which the Union could
exercise in terms of the provisions of the statute. In our

opinion, exercise of such power by the constitutional
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courts would not violate the doctrine of separation of
powers. In fact, if in such a situation the Court fails to¢

grant relief, it would be failing in its constitutional duty.

(vii) When the Special Police Act itself provides that
subject to the consent by the State, CBI can take up
investigation in relation to the ciime which was
otherwise within the jurisdiction of the State police, the
Court can also exerc'se its constitutional power of
judicial review and direct CEI to take up the
investigation within the jurisdiction of the State. The
power of the Hignh Court under Article 226 of the
Constitution cannof: be taken away, curtailed or diluted
by Section 6 of the Special Police Act. Irrespective of
there being any  statutory provision acting as a
restriction on the powers of the Courts, the restriction
imposed by Section 6 of the Special Police Act on the
pcwers of the Union, cannot be read as restriction on
the powers of the constitutional courts. Therefore,
exercise of power of judicial review by the High Court,
in our opinion, would not amount to infringement of
either the doctrine of separation of power or the federal

structure.

70. Before parting with the case, we deem it necessary
to emphasise that despite wide powers conferred by

Articles 32 and 226 of the Constitution, while passing



WWW.LIVELAW.IN

142

any order, the Courts must bear in mind certain self-
imposed limitations on the exercise o these
constitutional powers. The very plenitude or the power
under the said articles requires great cautiori in its
exercise. Insofar as the question of issuing a directiori
to CBI to conduct investigation in-a case is concerned,
although no inflexible guideliries cari be laid down to
decide whether or not such power should be exercised
but time and again it Iras been reiterated that such an
order is not to be passed as a metter of routine or
merely because a party has levelled some allegations
against the local pelice. This extraordinary power must
be exercised sparingly, cautiously and in exceptional
situatioris. wherz it becomes necessary to provide
credibil:ty and instil confidence in investigations or
where the incident may have national and international
ramificaticns cr where such an order may be necessary
rer doing cemplete justice and enforcing the
fundamental rights. Otherwise CBI would be flooded
witin. a large number of cases and with limited
resources., may find it difficult to properly investigate
even serious cases and in the process lose its credibility

and purpose with unsatisfactory investigations.



WWW.LIVELAW.IN

143

110. The Hon’ble Supreme Court while considering the scope
of the provisions of Sections 5 and 6 of the Delhi Spacial Poiice
Establishment Act, 1946 in the case of Fertico Mkig. %
Investment (P) Ltd. v. CBI, reported in (2021) 2 SC{ 525, has

held at paragraphs 5, 7 and 12 and 16 and 17 and 22

5. The learned Singie Judge of tire High Court vide his
order dated 24-2-2015 [Fertico Mktg. & Investment (P)
Ltd. v. CBI, 2015 SCC OnLine All 5359] , framed the
following four questions for determination : [Fertico
Mktg. & Invesiment (P) Lid. case [Fertico Mktg. &
Investmernit (P, Lta. v. CBI, 2015 SCC OnLine All 5339]
SCC OnlLine All para 46]

"46. ... Q. No. i.—Whether the investigation
concucted by CBI in these bunch of cases is
ilegal and without jurisdiction for non-
compliance with Section 6 of the DSPE Act? If

<o, its effect?

Q. No. 2.—Whether the cases are
overwhelmingly and predominatingly of civil
nature as purely bases on breach of contract
(FSA) and the criminal prosecutions are liable

to be quashed?
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Q. No. 3.—Whether CBI did not follow the
doctrine of parity in filing the criiminal
prosecutions against the petitioners? I so, its

effect?

Q. No. 4.—Whether in absence of
officers/official of MCL, charge of criminal
conspiracy under Secticn i20-B iPC could be

made out?”

7. The learned Single Judge vide his detailed order
dated 24-2-2015 [Fertico Mkig. & Investment (P) Ltd.
v. CBI, 2015 SCC Online All 5339] , referred the
following two questions to the Division Bench : [Fertico
Mkty. & Investrient (P) Lta. case [Fertico Mktg. &
Investment (P) Ltd, v. CBI, 2015 SCC OnLine All 5339]
, SCC OnLine All para 83]

"83. ... 1. Whether investigation of such
cases having involvement of public servant
under control of the State Government of
1,.P. as well as private individuals for
cffences punishable under the Prevention of
Corruption Act, 1988 (49 of 1988), and
attempts, abetments and conspiracies in
relation to all or any of the offence or
offences mentioned above and any other

offence or offences committed in the course
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of the transaction and arising out of the
same facts under the G.O. of the Siate
Government dated 15-6-1989 «cari te
investigated by CBI asst:ming suo nioty
jurisdiction under Section 6 of the DSPE Act
without the previous permission or consent

of the State Government?

2. Whether tota! non-compiiance/absence of
previous conserié of the State Government
under Section 6 of the DSPE Act could be
curec by grant of prosecution sanction
undei Section 157 CrPC or under Section 19
of the PC Act bv the State Government or

competent authority?”

12. Shri Muku! Rchatgi, learned Senior Counsel
appearing on behaif of the appellants submitted that in
the absence cf the consent of the State Government
urider Section 6 of the DSPE Act, the DSPE (CBI) had no
powers to conduct investigation in view of the
provisions contained in Section 6 of the DSPE Act. He
submitted that the consent of the State Government is
mandatory as is seen from Section 6 of the DSPE Act.
The learned Senior Counsel would submit that failure in
obtaining the consent prior to registration of the FIR

would go to the root of the matter and vitiate the entire
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investigation. He submitted that the appellants-private
individuals have been charged with the offences
punishable under Sections 120-B and 420 IPC and
Section 13(2) read with Section 13(1)(d) of the
Prevention of Corruption Act. He submitted that ari
offence under the provisions of the Prevention of
Corruption Act can be registered only against public

servant.

16. It will be relevant to refer to Sections 5 and 6 of the
DSPE Act as under:

5. Extenision of powers and jurisdiction of

Special Police Establishmer:t to other areas.—

(1) The Central Government may by
order extend to any area (including
Railway areas) in a State, not being a
Union Territory, the powers and
jurisdiction of members of the Delhi
Snecial Police Establishment for the
investigation of any offences or classes
of offences specified in a notification

under Section 3.

(2) When by an order under sub-

section (1) the powers and jurisdiction
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of members of the said Police
Establishment are extended to any such
area, a member thereof may, sutject to
any orders  which the Central
Government may miake in this behalr,
discharge the functions of a  poiice
officer in that area and shall, while so
discharging such functions, be deemed
to be a member of the police force of
that area and be vested with the
powers, functions and piivileges and be
suhject to the liabililies of a police

officer belonging to that police force.

(2) Where any such order under sub-
section (1) is made in relation to any
area. then, without prejudice to the
provisions of sub-section (2), any
member of the Delhi Special Police
Establishment of or above the rank of
Sub-Inspector may, subject to any
orders which the Central Government
may make in this behalf, exercise the
powers of the officer in charge of a
police station in that area and when so

exercising such powers, shall be
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deemed to be an officer in charge of a
police station discharging the functions
of such an officer within the limits of his

station.

6. Consent of State Government to exercise
of  powers and  jurisdiction.—Nothing
contained in Section 5 shall be deemed to
enable any member of the Delhi Special
Police Establishment to exercise powers and
jurisdiction in ainy area in a State, not being a
Union Teriitory or railway area, without the

consent of the Governmerit oi that State.”

17. It could thus be seen that though Section 5 enables
the Central Government to extend the powers and
jurisdiction of Members of the DSPE beyond the Union
Territories tc a State, the same is not permissible
unless a State grants its consent for such an extension
within tire area of the State concerned under Section 6
of the DSPE Act. Obviously, the provisions are in tune
with the rederal character of the Constitution, which has
been held to be one of the basic structures of the

Constitution.
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22. As early as in 1955, the question arose for
consideration before this Court, as to whether an
investigation carried out by a police officer beiow the
rank of Deputy Superintendent cf Police, under Section
5(4) of the Prevention of Corruptior Act, 1947, without
the order of the Magistrate of First (Class, was
mandatory or directory? While holding that the
provision is mandatory, this Court considered a
qguestion as to whether and to what extent, the trial
which follows such investigation, is vitiated. The Court
in H.N. Rishbud v. State of Delhi [H.N. Rishbud v. State
of Delhi, (1955) I SCR 1150 : AIR 1955 SC 196 : 1955
Cri LJ 526] , observed as under : (AIR p. 204, para 9)

"9, ... if, therefoie, cognizance is in fact
taken, on a pclice report vitiated by the
breach of a mandatory provision relating to
investigation, there can be no doubt that the
resuit of the trial which follows it cannot be
cet aside unless the llegality in the
investigation can be shown to have brought
about a miscarriage of justice. That an
illegality committed in the course of
investigation does not affect the competence
and the jurisdiction of the Court for trial is

well settled as appears from the cases in
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Parbhu v. King Emperor [Parbhu v. King
Emperor, 1944 SCC OnLine PC 1 : (1943-44,
71 IA 75 : AIR 1944 PC 73] and Lumbhardar
Zutshi v. R. [Lumbhardar Zutshi v. R., 1946
SCC OnlLine PC 64 : (1949-50) 77 IA 62 : AIR
1950 PC 26]

These no doubt relate c¢o the illegality of
arrest in the course of investigation while we
are concerned in the present cases with the
illegality with reference io the machinery for
the coliection of the evidence. This
distinction may have a bearing on the
guestion of prejudice or miscarriage of
justice, hut Loth the cases clearly show that
nvalidity of the investigation has no relation
to the competence of the Court. We are,
therefore, clearly, also, of the opinion that
where the cognizance of the case has in fact
been taken and the case has proceeded to
termination, the invalidity of the precedent
investigation does not vitiate the result,
unless miscarriage of justice has been

caused thereby.”
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It could thus be seen that this Court has held that the
cognizance and the trial cannot be set aside uriless the
illegality in the investigation can be shown to ha&ve
brought about miscarriage of justice. It has teen held
that the illegality may have a bearing on the question or
prejudice or miscarriage of justice but the irivaiidity of
the investigation has no relation to the competence of

the court.

111. Admittedly, in the present case the State Government
by the impugned Government Order has granted its consent and
accordingly, thie Cernitral Government zlso ordered for the extension
of the provisions of the DSPE Act by issuing a notification.
Therefore, the order passad hy the State Government entrusting
the matter to CBI for further investigation, is in accordance with

law.

112. It is not in dispute that W.P. N0s.58183-184/2017 filed
before Dharwad Bench of High Court of Karnataka, seeking writ of
mancdamus directing the investigation in respect of the information
dated 15.6.2016, registered as FIR No0.135/2016, with Dharwad

Sub-Urban Police to be transferred and conducted by CBI, came to
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be dismissed by the order dated 1.3.2019. The same has been
confirmed by the Hon’ble Supreme Court in SLP (Crl.) N9s.%760-
5761/2019 by the order dated 22.7.2019. It is aiso not in dispute
that after dismissal of the Writ Petition for entrustment of the
matter to CBI and confirmationn of the samz by the Hon’bie
Supreme Court, the brother of the deceased i.e., GurunathGouda,
had filed an application under Section 319 of the Code of Criminal
Procedure, seeking to include one Mr. Vinay Kulkarni and Mr.
Manjunath Basannawvar, as additional accused in S.C. No. 50/2017,
pending on the file of the IV Addl. District & Sessions Judge,
Dharwad. The learned Sessions Judge on consideration of the said
application, has dismissed the same by the order dated 26.8.2019.

Against the said order, Criminal Petition N0.101725/2019 has been
filed pefore tnis Court and same came to be dismissed as having

become infructuous, in view of the subsequent developments.

113. It is also relevant to state at this stage that an
application came to be filed by Mr. Gurunathagouda Goudar
(CW.15) under Section 195A of the Code of Criminal Procedure

praying to register the complaint and FIR and refer the matter to
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Magistrate for investigation against the Police Officers i.e.,
Tulajappa Sulfi, Dy.SP. I.G. Office, Belgavi; Chandiasiekar,
Dy.S.P., Dharwad; and Ex-Minister - Vinay Kuikarni, alleging that
they threatened the witnhess to give evidence favouring the
accused. The said application came to bhe rejected by the crder
dated 9.1.2019. Against the said order, the Gurnathagouda,
brother of the deceased fiiad Criminai Appeal No0.100045/2019
before the Dharwad Bench of High Coutt of Karnataka. The learned
Single Judge of this Court while allowing the appeal, has made an

observation, which rzads as under:

“Wnen such apglication is filed by CW.19 who is
charge sheet witness witn the allegation of telephonic
conversation made with him and caused threat. The
said apnlication is also filed through Public Prosecutor
and surprisingly, the Government is opposing the same
befere this Court and the Court below by rejecting the
application washed of its hand on technicality and now
considered the application on merits and nothing is
discussed in the order regarding the substance of the
application and not passed the reasoned order and
hence, it requires the application has to be considered

afresh on merits and requires for reconsideration.”
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Accordingly, this Court set aside the order of rejection dated
9.1.2019 and directed the court below to consider the application
afresh in view of the observations made in the judagmerit and
dispose of the same on merits and not on techn:caiity and proceed
in accordance with law. In pursuance of the same, the jurisdictional
Police filed the FIR and the same ended in fiiing the B report. That
is the subject matter of PCR 226/2019 pending before the Prl. Civil

judge, Dharwad for adjudication between the parties.

114. The iHon’izle Supirreme Court in the case of Satishkumar
Nyalchand Shah v. State of Gujarat, reported in (2020)4 SCC 22
while considering the provisions of Sections 156(3) and 173(8) of
the Code of Criminal Procedure, has held that the power of the
Court to direct the police to conduct further investigation cannot
have any inhibition and at paragraphs 10, 11 and 12 of the

judgment, observed as under:

10. Having heard the learned counsel appearing on
behalf of the respective parties and the private
respondent herein, we are of the opinion that as such

no error has been committed by the High Court
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dismissing the application submitted by the appeiiarit
herein to implead him in the special criminal applicaticn
filed by the private respondent herein chaliengirig the
order passed by the learned Chief Jud:cial Magistrate
rejecting his application for further investigation undei
Section 173(8) CrPC with respect to cne other accused,
namely, Shri Bhaumik against whom nc charge-sheet
has been filed till date. Theiefcre, it is not at all
appreciable how the ap»eliant against whom no relief is
sought for further investigation has any locus and/or
any say in the application for furcher irivestigation under
Section 173(8) CrPC. How he can be said to be a
necessary and a proper party. It is required to be noted
that, as such, even the preposed accused Shri Bhaumik
shail not have any say at this stage in an application
under Section 173(8) CrPC for further investigation, as
observed by this Court in W.N. Chadha [Union of India
v.. W.N. Chadha, 1993 Supp (4) SCC 260 : 1993 SCC
(Cri) 1171] ; Narender G. Goel [Narender G. Goel v.
State of Maharashtra, (2009) 6 SCC 65 : (2009) 2 SCC
(Cri) 953] and Dinubhai Baghabhai Solanki [Dinubhai
Beghabhai Solanki v. State of Gujarat, (2014) 4 SCC
626 . (2014) 2 SCC (Cri) 384] . In Dinubhai Baghabhai
Solanki [Dinubhai Boghabhai Solanki v. State of
Gujarat, (2014) 4 SCC 626 : (2014) 2 SCC (Cri) 384]

after considering another decision of this Court in Sri
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Bhagwan Samardha Sreepada Vallabha Venkata
Vishwanandha Maharaj v. State of A.P. [Sri Bhagwan
Samardha Sreepada Vallabha Venkata Vishwanandha
Maharaj v. State of A.P., (1999) 5 SCC 740 : 1999 SCC
(Cri) 1047] , it is observed and held that there is
nothing in Section 173(8) CrPC to suggest that the
court is obliged to hear the accused before any direction
for further investigation is rnade. In Sri Bhagwan
Samardha [Sri Bhagwan Samarche Sreepada Vallabha
Venkata Vishwanandha Maharaj v. State of A.P., (1999)
5 SCC 740 : 1999 SCC (Cri) 1047] , this Court in para
11 held as urder : (Sri Bhagwan Samardha case [Sri
Bhagwan  Samardha  Sreepada Vallabha Venkata
Vishwanancha Maharaj v. Staie of A.P., (1999) 5 SCC
740 : 1999 SCC (Cri) 1047] , SCC p. 743)

“"i1. In such a situation the power of the court
to direct the police to conduct further
investigation cannot have any inhibition. There
is nothing in Section 173(8) to suggest that
the court is obliged to hear the accused before
any. such direction is made. Casting of any
such obligation on the court would only result
in encumbering the court with the burden of
searching for all the potential accused to be

afforded with the opportunity of being heard.
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As the law does not require it, we would no¢

burden the Magistrate with such an obligation.”

11. Therefore, when the proposed accused against
whom the further investigation is sought, namelyv, Shri
Bhaumik is not required to be heard at this stage, there
is no question of hearing the appeilant, one or the co-
accused against whom the charge-sheet is already filed
and the trial against whom is in progress and no relief
of further investigaticn is sought against him.
Therefore, the High Court is absolutely justified in
rejecting the application submitted by the appellant to
implead  hirn as a rartv-responcent in the special

criminal appiicatiori.

12. Now, so far as the ieliance placed upon Rule 51 of
the Gujarat High Court Rules by the learned Senior
Advocate appearing on behalf of the appellant is
concerned, we are of the opinion that in the facts and
ciicumstances of the case, Rule 51 shall not have any
applicaticn  for further investigation under Section
173(8) CrFC. Proceedings arising out of an application
under Section 173(8) CrPC cannot be equated with the
appeal or application against the order passed in
crminal case as stated in Rule 51. Therefore, Rule 51 of

the Gujarat High Court Rules has no application at all.
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115. It is not in dispute that the Investigating Cfficer of the
2" respondent/CBI, who conducted further investigaticn filed the
supplementary charge sheets against the accused persoris to the
jurisdictional Magistrate, who took the cognizanc= of the offerizes as
stated in the supplementary charge sheets and committed the case
to the Sessions Court. It is also not in dispute that the learned
Sessions Judge framed the charge against tihe accused persons and
posted the matter for trial. Thecugh the iearned counsel for the
both the parties werzs neard at iength on different dates, they were
unable to show how a miscairiage of justice has occurred in the
taking cognizance of the suppiementary charge sheets filed by the
2"4 respondent/CBI by the competent authority. A defect or
illegality in investigation, however serious, has no direct bearing on
the ccmpetence or the procedure relating to cognizance or trial. No
aoubt a nolice report which result from an investigation as provided
under the provisions of Section 190 of the Code of Criminal
Procedure, is the material on which the cognizance was taken.
Admittedly the present petitioners have admitted the entrustment
of the matter to CBI for conducting further investigation. It is not in

dispute that the CBI filed the supplementary charge sheets and the
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learned Magistrate has taken cognizance of the said suppiementary
charge sheets. Admittedly, either filing of the supplementary charge
sheets or taking cognizance by the competent court, iz not
challenged by the petitioners (accused persons) in the present writ
petitions. Therefore, the contention of learned counsel for the
petitioners that once the initial action is not in consonance with law,
all subsequent developments including filing of the supplementary

charge sheets after investigation by the CBI and taking cognizance

are invalid, cannot be accepted.

116. It is weii setiled that even if the investigation is not
conducted by the authorized officer, the trial is not vitiated unless
prejudice is shown. Our view is fortified by the dictum of the
Hon’ble Supreme Court in the case of R.A.H. Siguran v. Shankare
Gowda, reported in (2017)16 SCC 126, wherein at paragraphs 9

and 10 it is held as under:

9. In H.N. Rishbud v. State (UT of Delhi) [H.N. Rishbud
v. State (UT of Delhi), AIR 1955 SC 196 : (1955) 1 SCR
1150 : 1955 Cri LJ 526] the question considered by this
Court was whether after the court takes cognizance,

trial can be held to be vitiated merely on the ground
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that investigation was invalid. Answering in the
negative, this Court held that if the plea of invalidity of
investigation is raised at sufficiently early stage, the
court, instead of taking - cognizance, direct
reinvestigation by competent investigating officer. But,
after cognizance is taken, the trial cannot be quashed

for invalidity of investigatior.

10. The observations in the scid judgment are : (H.N.
Rishbud case [H.N. Rishbud v. State (UT of Delhi), AIR
1955 SC 196 : (1955) 1 5CR 1150 : 1955 Cri LJ 526] ,
AIR pp. 203-05, paras 8-10)

"9. The questiori then reqguires to be considered
wnhether and tu what extent the trial which follows
such investigation is vitiated. Now, trial follows
cognizance and cognizance is preceded by
investigation. Tnis is undoubtedly the basic
scheme of the Code in respect of cognizable
cases. But it does not necessarily follow that an
invalid investigation nullifies the cognizance or
trial based thereon. Here we are not concerned
with the effect of the breach of a mandatory
provision regulating the competence or procedure
of the Court as regards cognizance or trial. It is
only with reference to such a breach that the

guestion as to whether it constitutes an illegality
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vitiating the proceedings or a mere irregularity
arises. A defect or illegality in investigation,
however serious, has no direct bearing on the
competence or the procedure reiating to
cognizance or trial. No doubt & poiice report whicli
results from an investigatiorn is provided in
Section 190 of the Code of Crirnina! Procedure as
the material on which cognizance is taken. But it
cannot be mainta‘ned that a valid and legal police
report is the foundation of the jurisdiction of the
Court to take cognizance. Section 190 of the Code
of Criminal Procedure is onie out of a group of
sections under the headirig “"Conditions requisite
forinitiaticin of proceedings”. The language of this
section 1s jri. marked contrast with that of the
other sections of the group under the same
heading i.e. Sections 193 and 195 to 199. These
latter sections regulate the competence of the
Court and bar its jurisdiction in certain cases
excepting in compliance therewith. But Section
190 does not. While no doubt, in one sense,
clauses (a), (b) and (c) of Section 190(1) are
conditions requisite for taking of cognizance, it is
not possible to say that cognizance on an invalid
police report is prohibited and is therefore a

nullity. Such an invalid report may still fall either
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under clause (a) or (b) of Section 190(1),
(whether it is the one or the other we rieed not
pause to consider) and in any case cognizarice so
taken is only in the nprature of error in a
proceeding antecedent to the trial. To such &
situation Section 537 of the Code of Criminal
Procedure which is in the following terms is

attracted:

‘Subject to the provisions hereinbefore contained,
no finding, sentence or order passed by a court of
competent jurisdiction shall be reversed or altered
on appeda! or revision on account of any error,
omissicrnt  or irregularity in the complaint,
sumrinons, watrrant, charge, proclamation, order,
judgmnient ¢r cther proceedings before or during
trial cr in any enqguiry or other proceedings under
this Code, unless such error, omission or
irregularity, has in fact occasioned a failure of

justice.’

If, therefore, cognizance is in fact taken, on a
police report vitiated by the breach of a
mandatory provision relating to investigation,
there can be no doubt that the result of the trial
which follows it cannot be set aside unless the

illegality in the investigation can be shown to
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have brought about a miscarriage of justice. That
an illegality committed in the course of
investigation does not affect the competence and
the jurisdiction of the court for trial is weli settled
as appears from the cases in Parbhu v. King
Emperor [Parbhu v. King Emiperor, 1944 SCC
OnLine PC 1 : AIR 1944 PC 75] ard Lumbhardar
Zutshi v. R. [Lumbhardar Zutshi v. R., 1949 SCC
OnLine PC 64 : AIR 1950 P 26] These no doubt
relate to the illegality of arrest in the course of
investigation while we are concerned in the
present cases witn the illegality with reference to
the machinery for the coliection of the evidence.
This distiriction may nave a bearing on the
guestion of prejudice or miscarriage of justice, but
poth the cases clearly show that invalidity of the
investigation hnas no relation to the competence of
the Court. We are, therefore, clearly, also, of the
npinion that where the cognizance of the case has
in fact been taken and the case has proceeded to
termination, the invalidity of the precedent
investigation does not vitiate the result, unless

miscarriage of justice has been caused thereby.

10. It does not follow, however, that the invalidity
of the investigation is to be completely ignored by

the Court during trial. When the breach of such a
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mandatory provision is brought to the knowledge
of the Court at a sufficiently early stage, the
Court, while not declining cognizance, will have to
take the necessary steps tc get the illegaliiy cured
and the defect rectified, by orderina sucli
reinvestigation as the circumstances of an
individual case may call for. Such a course is not
altogether outside the countempiation of the
scheme of the Cude as appears from Section 202
under which a Magistrate takirig cognizance on a
complaint can order investigation by the police.
Nor can it be said that the adoption of such a
course is outside the scope of the inherent powers
of the Swecial Judge, who for purposes of
procedure at the triai is virtually in the position of
a Magistrate trying a warrant case. When the
attention cf the Court is called to such an illegality
at a very eariy stage it would not be fair to the
accused not to obviate the prejudice that may
have been caused thereby, by appropriate orders,
at that stage but to leave him to the ultimate
remedy of waiting till the conclusion of the trial
and of discharging the somewhat difficult burden
under Section 537 of the Code of Criminal
Procedure of making out that such an error has in

fact occasioned a failure of justice. It is relevant
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in this context to observe that even if the trial had
proceeded to conclusion and the accused had to
make out that there was in fact a failura oi justice
as the result of such an error, Explanation to
Section 537 of the Code of Criminal Procedure
indicates that the fact of the objection having
been raised at an early stage of the proceeding is
a pertinent factor. To ignore the breach in such a
situation whern bioucght to the notice of the Court
would be virtually tc make a dead letter of the
peremptory provision which has been enacted on
grounds of public policvy for the benefit of such an
accusad. It is true that the peremptory provision
itself allows an officer oi a lower rank to make the
investigation if permitted by the Magistrate. But
this is not any indication by the legislature that an
investigation by an officer of a lower rank without
siich permission cannot be said to cause
prejudice. When a Magistrate is approached for
granting such permission he is expected to satisfy
himzelf that there are good and sufficient reasons
for authorising an officer of a lower rank to
conduct the investigation. The granting of such
permission is not to be treated by a Magistrate as
a mere matter of routine but it is an exercise of

his judicial discretion having regard to the policy
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underlying it. In our opinion, therefore, when
such a breach is brought to the notice of the
Court at an early stage of the trial the Court wili
have to consider the nature and extent of the
violation and pass appropriate orders for sucki
reinvestigation as may be <zalled for, wholly or
partly, and by such officer as it considers
appropriate with reference to the requirements of
Section 5-A of the Act. It is iri the light of the
above considerations that the validity or
otherwise of the otbjectiorni as to the violation of
Section 5(4) of the Act has to be decided and the
course to bLe adopied in these proceedings,

A7

determined!.

117. Tt is alleged by the petitioners that there is a defect or
illegality committed by the CBI during the course of investigation.
A defect or illegality in investigation, however serious, has no direct
bearing cn the competence or the procedure relating to cognizance
or trial. Acamitledly in the present case, what is challenged is only
entrustment of the matter by the State government to CBI and
filing of FIR by the 2" respondent/CBI. Admittedly, the filing of
charge sheets and taking cognizance of the charge sheets by the

jurisdictional competent Court, is not challenged. The competent
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Court taken cognizance and case has been proceeded with and at
this stage, it is not open for this Court to interfere uinless the
miscarriage of justice caused has been shown by the petitioners.
Our view is fortified by the judgment of the Hon'ble Supireme Court
in the case of Lumbhardar Zuishi and Anothzr -vs- The ¥ind

reported in AIR 1950 Privy Council 26, whereir it is held as under:

"When leave to zppeal was granted to the
appellarits it was ctill an open guestion whether
sanction under s. 197 of the Criminal Procedure
Ccode was necessary before a public servant could
be prosecuted for an cffence under s. 161 of the
Indian Penal Code. It has now been settled by
their Lordships' judgment in Gill v. The
King [(1948) L.R. 75 I.A. 41.] that sanction is not
necessary anc accordingly the appellants cannot
succeed on the grounds of appeal set out in their
petitions for leave to appeal. Their counsel argued
this appeal on an entirely different ground which
is not even referred to in the judgments of the
High Court, although a preliminary objection
raising a somewhat similar point was taken
unsuccessfully before the Chief Presidency

Magistrate. Their Lordships would only be
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prepared to allow such an argument in an
exceptional case. In the present case it was
argued that the new ground of appeal raised a
question of jurisdiction, and their Lordships
permitted the argument to roceed. The
argument was that the trial and conviction of the
appellants were veoid because the police
investigation which led up to the trial was
conducted illegai'y. This was a non-cognizable
case and s. 58(2) of the Bcmkbay City Police Act,
1902, providas triat nc poiice officer shall
investigate a non-cognizable case without the
order of a Fresidency Magistrate. There was an
order by the Chief Presidency Magistrate in this
case, but it was submitted that this order was
invalid pecause the magistrate was bound before
making such an order to comply with the
requirements. of s. 202(1) of the Criminal

Procedure Code and he had not done so.”

118. Tthe illegality in investigation is curable under the
provisions of Section 460 of the Code of Criminal Procedure. The
invalidity of the precedent investigation, does not vitiate the result,
unless miscarriage of justice has been caused thereby, as held by

the Hon’ble Supreme Court in the case of Vinubhai Haribhai
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Malaviya and others -vs- State of Gujarath and Another
reported in (2019)17 SCC, wherein at paragraph-29 it is held as

under:

29.Ram Lal Narang v. State (Delki Admn.) [Rani lal
Narang v. State (Delhi Aamn.), (1979) 2 £CC 322 :
1979 SCC (Cri) 479] , is an earlv judgment which deals
with the power contained in Section 173(8) after a
charge-sheet is filea. ihis Court adverted to the Law
Commission Report and to & number of judgments
which recognised the right cf the police to make
repeated investigations under the Code of Criminal
Procedure, 1898. It then quoted the early Supreme
Court judgrnent in H.MN. Rishbud v. State of Delhi [H.N.
Rishbud v. State of Delhi, AIR 1955 SC 196 : 1955 Cri
L] 526 : (1955) 1 SCR 1150] case as follows : (Ram Lal
Nairang case [Ram Lal Narang v. State (Delhi Admn.),
(1979) 2 SCC 322 : 1979 SCC (Cri) 479] , SCC pp. 335-
36, para 17)

“17. In H.N. Rishbud v. State of Delhi [H.N.
Rishbud v. State of Delhi, AIR 1955 SC 196 :
1955 Cri LJ 526 : (1955) 1 SCR 1150] this Court
contemplated the  possibility  of  further
investigation even after a court had taken

cognizance of the case. While noticing that a
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police report resulting from an investigation was
provided in Section 190 CrPC as the material on
which cognizance was taken, it was poirted out
that it could not be maintained that a vaiia and
legal police report was the foundation of the
jurisdiction of the court to take cognizance. It was
held that where cognizance of the case had, in
fact, been taken and the case had prcceeded to
termination, the invalidity of the precedent
investigation did not viiiate the result unless
miscarriage of justice riad been caused thereby. It
was said that a deifect or illegality in investigation,
however serious, had no direct bearing on the
competence of the proucedure relating to

cogr:izance or tiial. However, it was observed:

‘It does not fallow that the invalidity of the
investigation is to be completely ignored by a
court during trial. When the breach of such
mandatory provision is brought to the
knowledge of the court at a sufficiently early
stage, the court, while not declining
cognizance, will have to take the necessary
steps to get the illegality cured and the defect
rectified, by ordering such re-investigation as
the circumstances of an individual case may

call for.”
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This decision is a clear authority for the view that
further investigation is not altogether ruled out
merely because cognizance of the case has been
taken by the court; defective investigation coming to
light during the course of a trial may e cured by é&

further investigation, if circumstances permit it.”

The Court then went on to hoid : (SCC pp. 337-38,
paras 20-21)

"20. Anyone acquainted with the day-to-day
working cf the criminal courts will be alive to the
practical nacessity of the police possessing the
power to make further invescigation and submit a
supplementa:! repart. It is in the interests of both
the prosecution and the defence that the police
should have such power. It is easy to visualise a
case where fresh material may come to light
which would implicate persons not previously
accused or absolve persons already accused.
Whern it comes to the notice of the investigating
agency that a person already accused of an
offence has a good alibi, is it not the duty of that
agency to investigate the genuineness of the plea
of alibi and submit a report to the Magistrate?
After all the investigating agency has greater

resources at its command than a private
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individual. Similarly, where the involvement of
persons who are not already accused cornes &o
the notice of the investigating agerncy, the
investigating agency cannct keep quiet and
refuse to investigate the fresh information. It i
their duty to investigate and submit a report to
the Magistrate upon the involvement of the other
persons. In either case, it is for the Magistrate to
decide upon his future ccurse of action
depending upon the stage at wiich the case is
before him. If he has alieady taken cognizance of
the offence, but has noct proceeded with the
enquiry oi trial, he may direct the issue of
process to persons fresiily discovered to be
involved and deal with ail the accused in a single
enquirv oi trial. If the case of which he has
previously  taken cognizance has already
proceeded to some extent, he may take fresh
cegnizance of the offence disclosed against the
newly involved accused and proceed with the
case as a separate case. What action a
Magistrate is to take in accordance with the
provisions of CrPC in such situations is a matter
best left to the discretion of the Magistrate. The
criticism that a further investigation by the police

would trench upon the proceeding before the
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court is really not of very great substance, since
whatever the police may do, the final discretion
in regard to further action is with the Magistrate.
That the final word is with the Magistrate is
sufficient safeguard against any excescive use or
abuse of the power of the police to make furtner
investigation. We should not, hcwever, be
understood to say that the pclice should ignore
the pendency of a proceeding before a court and
investigate every fresh fact that commes to light as
if no cognizance had been taken by the Court of
any offenca. We think that in the interests of the
independence of the magistracy and the
judiciary, in the interests of the purity of the
admunistrarion of criminal justice and in the
interests of the cemity of the various agencies
and institutions entrusted with different stages of
such administration, it would ordinarily be
desirable that the police should inform the court
and seak formal permission to make further

investigation when fresh facts come to light.

21. As observed by us earlier, there was no
provision in CrPC, 1898 which, expressly or by
necessary implication, barred the right of the
police to further investigate after cognizance of

the case had been taken by the Magistrate.
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Neither Section 173 nor Section 190 lead us teo
hold that the power of the police to fuither
investigate was exhausted by the Megisirate
taking cognizance of the offence. Practice,
convenience and preponderance of authority,
permitted repeated investigations on discuvery of
fresh facts. In our view, riotwithstariding that a
Magistrate had taken cognizance of the offence
upon a police report submitted under Section 173
of the 1898 Code, the right of the police to
further investigate was not exhausted and the
police rouid exercise stch right as often as
necessary when fresn information came to light.
Wheire the police desired to make a further
investigation, the police could express their
regard and respect for the court by seeking its

formai permission to make further investigation.”

119. It is to be noted that when the competent Court has
alrzady taxen the cognizance of the supplementary charge sheets
filed by CBI irn pursuance of the impugned Government Order dated
6.2.2019 passed by the State Government entrusting the matter to
CEI fer further investigation and the petitioners having not shown

as to how they are prejudiced by miscarriage of justice, the entire
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proceedings cannot be said to be vitiated. Though it is a procedural
irregularity, such procedural irregularity is curable and it should
have been either brought to the notice of the concarned Magistrate
who took cognizance of the charge sheets or cught to have been
challenged before the appropriate forum. The sarne has not been
done. After cognizance has been taken by the learned Magistrate
and the case was committed to the court of sessions, now it is not
open for the petitioners to contend that in the event the very
entrustment of the matter by the State to CBI as per the
Government Order dated 6.9.2019 is held to be invalid, all
consequential piocedures are invalid, in view of the final order
dated 11.8.2021 passed by the Hon'ble Supreme Court in SLP

(Criminal) 1348/2020.

129. At this stage, it is relevant to state that petitioners filed
these writ petitions challenging the Government Order dated
6.9.2019, in terms of which case relating to the murder of one
Yogesh Gowda, Member of Dharwad Zilla Panchayat was made over
by the State Government to the CBI. While issuing notice in said

writ petition, the learned Single Judge of this Court by the order
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dated 21.11.2019, has granted interim stay of the operation of the
Government Order dated 6.9.2019. In effect, despite the matter
having been made over, the CBI could not go ahead with the
investigation. Being aggrieved, CBI filed SLP (Cr!) 1348/2020
before the Hon’ble Supreme Court chailenging the interim crder

dated 21.11.2019 passed by this Cecurt. By the order dated

20.2.2020, the Hon'ble Supreme Ceurt issued notice in the SLP and

as an_interim measure, directed that there would be stay of

operation of the order passed by this Court. Resultantly, the

investigation was conducted and carried out by CBI. The Hon'ble

Supreme Court slso nbserved. that after such investigation was

carried out, a Challan_was fiied by the CBI on 20.5.2020 adding

Accused Nos.7 t2 14 in the array of accused. Cognizance in respect

of first challan filed by the CBI was taken 20.5.2020 itself.

Thereafter, further challans have been filed on behalf of the CBI

addirng other accused persons. Ultimately, the SLP was disposed

cff by the Hon’ble Supreme Court with certain observations by the

crder dated 11.8.2021. In the said order, it is observed that the

interim order dated 20.2.2020 passed in the SLP shall continue to

operate.
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121. As already stated supra, there are materiais against. the
accused persons including Accused NO.15 - Vinay Kuikarri in the
supplementary charge sheet filed after examining 88 witnesses and
considering more than 75 documents ana now, the !earnad Jurdge
has taken cognizance and the matter is committed to the Court of
Sessions and the matter is posted for further triai. - It is not open
to contend that the State has ro jurisdicticn to entrust the matter
to CBI and there cannot be further investigation and once the trial
commenced, there is no further investigation under the provisions
of Section 173(8) of the Code cf Criminal Procedure, cannot be

accepted.

122. Tha Hor'ble Supreme Court while considering the
provisions of Section 482 of the Code of Criminal Procedure and
Article 226 of the Constitution of India, in the case of State of
Haryana v. Bhajan Lal reported in 1992 SC Crimes 426, has held
at paragrapihs 102, 103 and 139 as under:

102. In the backdrop of the interpretation of the

various relevant provisions of the Code under Chapter

XIV and of the principles of law enunciated by this Court
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in a series of decisions relating to the exercise of the
extraordinary power under Article 226 or the inherent
powers under Section 482 of the Code which we hé&ve
extracted and reproduced above, we give the fcllowing
categories of cases by way of iilustration wherein sucli
power could be exercised either to prevent atiuse of the
process of any court or otherwise to secure the ends of
justice, though it may not be possible to lay down any
precise, clearly defined and sufficiently channelised and
inflexible guidelines or rigia formulae and to give an
exhaustive list of myriad kinds of cases wherein such

power should be exercised.

(1) Where the allegations made in the first
information repoit or the complaint, even if they
are taken at their face value and accepted in their
entirety do not prima facie constitute any offence

or make out a case against the accused.

(2) Wrere the allegations in the first information
repoit and other materials, if any, accompanying
the FIR do not disclose a cognizable offence,
justifying an investigation by police officers under
Section 156(1) of the Code except under an order
of a Magistrate within the purview of Section
155(2) of the Code.
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(3) Where the uncontroverted allegations made in
the FIR or complaint and the evidence coiiected in
support of the same do not disclose the
commission of any offence and make out a case

against the accused.

(4) Where, the allegations in the FIR do not
constitute a cognizable offence but constitute only
a non-cognizable offence, n9 investigation is
permitted by a police officer without an order of a
Magistrate as contemplated under Section 155(2)
of the Cade.

(5) Where the ailegations made in the FIR or
compiaint  are so absurd and inherently
improbable on the basis of which no prudent
person can ever reach a just conclusion that there
is sufficient ground for proceeding against the

accused.

(6) Where there is an express legal bar engrafted in
any of the provisions of the Code or the
concerned Act (under which a criminal proceeding
is instituted) to the institution and continuance of
the proceedings and/or where there is a specific
provision in the Code or the concerned Act,
providing efficacious redress for the grievance of

the aggrieved party.
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(7) Where a criminal proceeding is manifestly
attended with mala fide and/or where the
proceeding is maliciously instituted with an
ulterior motive for wreaking vengeance on tnhe
accused and with a view tc spite him due tc

private and personal grudge.

103. We also give a note of caution to the effect that
the power of quashirig a criminal proceeding should be
exercised very sparirigly ana with circumspection and
that too in the rarest of irare cases; that the court will
not be justified in embearking upon an enquiry as to the
reliability or geituineness or otherwise of the allegations
made in the FIK cr the complaint and that the
extraordinary or inherent powers do not confer an
arbitrary jurisdiction on th= court to act according to its

whim or caprice.

139. In the light of the above decisions of this Court,
we reel that the said observations made in the
impugned judgment are unwarranted and the historical
anecdote is out of context and inappropriate. We are
afraid if such a view is to be judicially accepted and
approved, then it will be tantamount to laying down an
alarming proposition that an incoming government
under all circumstances, should put its seal of approval

to all the commissions and omissions of the outgoing
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government ignoring even glaring lapses and serious
misdeeds and the deleterious and destructive
consequences that may follow therefrom. Hence we are
constrained to express our disapproval since ftie text,
tenor and tone of the above observations leave us witli
the feeling that such misplaced sympathy indicated
therein appears to have considerably weighed with the
learned Judges in taking the extreme step in quashing
the first information report. We do not like to make any
more comment except saying that as we have pointed
out in our exordial note, in our deniocratic polity where
the 'Rule of Law’ reigns no one -— however highly placed
he may be — can claim immunity, much less absolute

immuniiy from the Law, but he is always under the law.

123. In the present case, the allegations made in the first

information report, prima facie constitute cognizable offence and

make out a case against the accused persons. After investigation,

the investigatirig Officer of the 2" respondent/CBI filed

supplementary charge sheets and the competent Court took

cognizance of the supplementary charge sheets and the matter is

cornmitted to the court of Sessions. The accused persons have not

made out an express legal bar engrafted in any of the provisions of
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the Code to the institution and continuance of the proceedings in

t

Crime No0.135/2016. The accused persons have also nct mads

that a criminal proceeding is manifestly attended with rnaia_ fide

and/or the proceeding is maliciously irstituted with an ulterior

motive for wreaking vengeance on the accused and with a view ito

spite him due to private and personal grudge. In the absence of

any prejudice shown for continuation or the further investigation, it

is not open for the petitioners/accused persons to seek for quashing

the impugned Governinent Order dated €.2.2019 and the FIR filed

by the CBI, on the ground that the State Government has no

power fol' entrusting the matter to CBI, that too after much water

has flown under the bhridge culminating into further investigation,

recordina the statements 88 witnesses, collection of more than 75

docurnents and filing of the supplementary charge sheets and

taking cognrizance iy the competent Court etc. On that ground also

the petitioners are not entitled for grant of any relief.

124, The Hon’ble Supreme Court while considering the

previsions of Section 482 of the Code of Criminal Procedure in the
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case of Ganga Dhar Kalita v. State of Assam reported in (2015)

9 SCC 647, ha held at paragraph-11 as under:

11. Having considered the law laid down by this Court,
as above, and further considerina the facts and
circumstances of the case and seriousnezs cf the
allegations made against the accused. particuiarly that
one of the persons said to have executed the power of
attorney was minor, and another was away from India,
in our opinion, even if the civil suit was instituted by the
complainant, the High Ccuit committed no error of law
in declining tec interrere with the criminal proceedings

initiated agairist thie appellant in the present case.

125. While ¢onsidering thie provisions of section 482 of the
Code of Crirninal Procedure, similar view is taken by the Hon’ble
Supreme Court in the case of Rishipal Singh v. State of U.P.,
reported iri. (2614) 7 SCC 215, wherein at paragraphs 10 and 17 it

is held as under:

10. Before we deal with the respective contentions
advariced on either side, we deem it appropriate to

have a thorough look at Section 482 CrPC, which reads:

"482.Saving of inherent powers of High
Court.—Nothing in this Code shall be
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deemed to Ilimit or affect the inherent
powers of the High Court to make such
orders as may be necessary to give effect o
any order under this Code, or tc prevent
abuse of the process of any court or

otherwise to secure the ends of justice.”

A bare perusal of Section 482 CrPC makes it crystal
clear that the object of exercise of power uiider this
section is to prevent abuse of process of court and to
secure ends of justice. There are no hard-and-fast rules
that can be laid dcwn for ihe exercise of the
extraordinary jurisdiction, but exercising the same is an
exception, but not a rule of law. It is no doubt true that
there can be no  siraitiacket formula nor defined
parameters to eniable a court to invoke or exercise its
inherent pcwers. It wili always depend upon the facts
and circumstances of each case. The courts have to be
very circumspect while exercising jurisdiction under

Seactiori 482 CrPC.

17. It 1s no doubt true that the courts have to be very
careful while exercising the power under Section 482
CrPC. At the same time we should not allow a litigant to
fil2 vexatious complaints to otherwise settle their scores
by setting the criminal law into motion, which is a pure

abuse of process of law and it has to be interdicted at
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the threshold. A clear reading of the complaint dces not
make out any offence against the appellant Branch
Manager, much less the offences alleged under Sections
34, 379, 411, 417, 418, 420, 467, 458 and 477 IPC. We
are of the view that even assumirig that the Biznchi
Manager has violated the instructions in the corriplaint
in letter and spirit, it all arnounts to neqgligence in
discharging official work, at the maximum it can be said

that it is dereliction of duty.

126. In the present case, it is the allegation by the mother
and brother of the deceased that the Police Officers involved had
colluded with Accused No.15 and other accused persons and they
had conducted an irmiproper arid an unfair investigation and this had
resulted in a gross Infringement of their fundamental rights.
Admittedly, in the present case, during the course of further
investigation by CBI, it has come to light that some of the Police
officials including previous Investigating Officer, are also found to
be involved in the case and are found to have taken gratification to
scuttle the investigation and they have been arrayed as Accused
Nos.12 and 20. Accused No.19 is the previous Investigating Officer

and Accused No.20 is the Supervisory Officer of Accused No.19.
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Therefore, the Government is justified in entrusting the matter to
the CBI, an independent agency to conduct a fair trial end
investigation. When there is an improper investigation by state
police and high Police officials are involved, in order to do roimplete
justice, direction for investigation by an indcpendent - and
specialized agency like CBI, is warranted.

127. Our view is fortified by the judgment in the case of
Narmada Bai v. State of Gujarat, reperted in (2011)5 SCC 79,
wherein the Hon ble Supreme Court held at paragraphs 27, 59 63,
64 and 65 held as under:

27. Anaiysis as to Issue (A)

The first issue i.e. Issue (A) as in the case on hand also
arose in Rubahbuddin Sheikh [(2010) 2 SCC 200 :
(2010) 2 SCC (Cri) 1006] . The factual details therein
will 5e discussed in the later paragraphs. With regard to
the similar objection as to further investigation by CBI,

this Court considered the following cases:

(i) Vineet Narain v. Union of India [(1996) 2 SCC
199 : 1996 SCC (Cri) 264],

(ii) Union of India v. Sushil Kumar Modi [(1998) 8
SCC 661 : 1999 SCC (Cri) 84],
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(iii) Rajiv Ranjan Singh ‘Lalan’ (8) v. Unicn of
India [(2006) 6 SCC 613 : (2006) 5 SCC (Cri)
125],

(iv) Hari Singh v. State of U.P. [(2006) 5 SCC 733
: (2006) 3 SCC (Cri) 63],

(v) Aleque Padarrsee v. Uriion of India [(2007) 6
SCC 171 :(2007) 3 SCC ¢Cri) 1],

(vi) IM.C. Mehta v. Unicn of India [(2008) 1 SCC
407 : (2008) 1 SCC (Cri) z16],

(vir) R.%. Sodhi v. State of U.P. [1994 Supp (1)
SCC 143 : 1994 SCC (Cri) 248],

(viii) Ramesh Kumari v. State (NCT of Delhi)
[(2006) 2 SCC 677 : (2006) 1 SCC (Cri) 678],

(ix) Kashmeri Devi v. Delhi Admn. [1988 Supp
SCC 482 : 1988 SCC (Cri) 864],

(x) Gudalure M.J. Cherian v. Union of India

[(1992) 1 SCC 397] , and
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(xi) Punjab & Haryana High Court Bar Assn. V.
State of Punjab [(1994) 1 SCC 616 : 1594 SCC
(Cri) 455]

and concluded in paras 60-61 as under: (Rubabbuddiri
Sheikh case [(2010) 2 SCC 200 : (2010) 2 SCC (Cri)
1006] , SCC pp. 216-17)

"60. Therefore, in view of our discussions made
hereinabove, it is difficult to accept the
contentions of Mr Rohatgi, learned Senior Counsel
appearinig fer the State of Gujsrat that after the
charge-sheet is submitted in the court in the
criminal proceeding it was not open for this Court
or even for the Rigli Court to direct investigation
of the case to be handed over to CBI or to any
independent agency. Therefore, it can safely be
concluded that in an appropriate case when the
court feels that the investigation by the police
authorities is not in the proper direction and in
order to do complete justice in the case and as
the high police officials are involved in the said
crime, it was always open to the court to hand
over the investigation to the independent agency
like CBI. It cannot be said that after the charge-

sheet is submitted, the court is not empowered,
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in an appropriate case, to hand over the

investigation to an independent agency like C3I.

61. Keeping this discussion in mind, tiiat is to say,
in an appropriate case, the court is empewered to
hand over the investigaticn to an indepenaerit
agency like CBI everr when the charge-sheet has
been submitted, we now deal with the facts of this
case whether such investigation should be
transferred to the CRI Authorities or any other
independent agericy in spite of the fact that the
charge-sheet has been submitted in court. On this
ground, we -have carefuily examined the eight
action-taren reports submitted by the State police
auvthorities before us and also the various
materials piroduced and the submissions of the

learned counsel for both the parties.”

It is ciear that in an appropriate case, particularly, when
thie Court feels that the investigation by the State police
authorities is not in the proper direction as the high
police cfficials are involved, in order to do complete
justice, it is always open to the Court to hand over the
investigation to an independent and specialised agency
like CBL.
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59. It is not in dispute that it is the age-old maxim that
justice must not only be done but must be seen to be
done. The fact that in the case of murder of an
associate of Tulsiram Prajapati, senior police officials
and a senior politician were accused may shake the
confidence of public in invastigation conducied by the
State police. If the majesty of the rule of law is to be
upheld and if it is to be ensured that the gu:lty are
punished in accordance with law notwithstanding their
status and authority which they might have enjoyed, it

is desirable to entrust the investigatior: to CBI.

63. In Dhoth these decisions, this Court refrained from
expressing any opinion on the allegations made by
either side Lut thougtit it wise to have the incident
invescigated by an indepeindent agency like CBI so that
it may bear creditility. This Court felt that no matter
how fraithfully and honestly the local police may carry
out the investigation, the same will lack credibility as
ailegaticns were directed against them. This Court,
therefore, thought it both desirable and advisable and
in the interest of justice to entrust the investigation to
CBI <o that it may complete the investigation at an
early date. It was clearly stated that in so ordering, no

reflection either on the local police or the State
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Government was intended. This Court merely acted in

public interest.

64. The above decisions and the principles stated
therein have been referred to and followed by this Court
in Rubabbuddin Sheikh [(2010) 2 SZC 200 : (2010) 2
SCC (Cri) 1006] where also it was held that considering
the fact that the allegations have been icvelled against
high-level police officers, daspite the investigation made
by the police authorities of the State of Gujarat, ordered
investigation by CBi. Withcut entering into the
allegations levelied by either of the parties, we are of
the view that it would be prudent and advisable to
transfer the investigation tc an independent agency. It
is trite law that the accused persons do not have a say
in the matter of abpointment of an investigation
agency. The accused persons cannot choose as to which
investigation agency must investigate the alleged

offence ccmmitted by them.

65. In view of our discussions and submission of the
learned counsel on either side and keeping in mind the
earlier directions given by this Court, although, charge-
cheet has been filed by the State of Gujarat after a gap
cf 3V years after the incident, that too after
pronouncement of judgment in Rubabbuddin case
[(2010) 2 SCC 200 : (2010) 2 SCC (Cri) 1006] and
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considering the nature of crime that has been alleged/y
committed not by any third party but by tne police
personnel of the State of Gujarat, we are satisfied that
the investigation conducted and concluded in the
present case by the State police carnot be accepted. Iri
view of various circumstances highiighted &nd in the
light of the involvement of police officials of the State of
Gujarat and police officers oi two other States i.e.
Andhra Pradesh and Reajasthan, it would not be
desirable to allow the Gujarat State Folice to continue
with the investigaticn, accordingly, to meet the ends of
justice and in the public interest, we feel that CBI

should be directea to take tiie investigation.

128. It is not in dispute tihrat separation of powers is a part of
the basic structure of tihe Constitution, the “ordinary” executive

power c¢f the State Gevernment under Section 6 and ‘extraordinary

judicia! power’ of the constitutional courts are mutually exclusive

and are not interdependent and there is no particular form to give
consent under Section 6 of Delhi Special Police Establishment Act as
hela by the Supreme Court in the case of M. BALAKRIHNA REDDY -

vs- DIRECTOR, CENTRAL BUREAU OF INVESTIGATON, NEW DELHI



WWW.LIVELAW.IN

193

reported in (2008) 4 SCC 409, wherein at paragraph-71 it is held as
under:

71. A closer scrutiny of the relevari provisions or
the Delhi Act also add credence to the view which
we are inclined to take. Section 2 refers to
“notification”  and requires the Central
Government to issue notification specifying
offences or class of cffences to be investigated by
Special Police Establishrment. Section 5 uses the
term “order” and enables the Central Government
to extend pcwers and jurisdiction of Special Police
Estabiishmernt to otiher areas not covered by the
Act. Seciion 6 whicli speaks of consent of the
State Goveinment for the exercise of powers and
Jurisdictiorn of the Special Establishment neither
refers to "notification” nor “order”. It merely
requires consent of the State Government for the
application of the Delhi Act. Parliament, in our
considered opinion, advisedly and deliberately did
rnot specify the mode, method or manner for
granting consent though in two preceding sections
such mode was provided. If it intended that such
consent should be in a particular form, it would
certainly have provided the form as it was aware

of different forms of exercise of power. It,
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therefore, depends on the facts of each case
whether the consent required by Sectiori G of the
Delhi Act has or has not been given by the State
Government and no rule of universal application

can be laid down.

129. The parameters for exercise of both the distinct powers
of Government and Courts are naturally different and it is always
possible and permissible, that even after the constitutional court
declines to exercise its extraordinary judicial power holding that the
case does not involve circumsztances which are rare or exceptional,
the State Goverrment cari exercise its ordinary executive powers
under section 6 of the Delhi Special Police Establishment Act, 1946
in granting consent and the Central Government can, thereafter
exercise its power by accepting the investigation entrusted to it by
the State Government. The said process is uninhibited by the
high pirerogative judicial powers of entrustment of inquiry to CBI.
The same is independent and does not have any fetters with regard
to whether extraordinary judicial powers are not exercised as the
constitutional court did not find the matter to be extraordinary and

containing such facts which justify exercise of jurisdiction which is
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to be exercised “cautiously, sparingly and wunder certain
circumstances only”. The power of the State Government therefore

is not curtailed by such high standards.

130. As already supra, the mother and prother of the
deceased earlier filed W.P No0s.581£3-184/2017 before this Court
making allegations against the Accused Nos.7 to 15, in particular
against Accused No.15, who was then the Minister of the State
Government. In that petition, Accused Ne¢s.19 and 20, who are
Investigating Orficer and Supervisory Officer of the Investigating
Officer filed objections un behaif of the State Government and
opposed the writ petition. The iearned Single Judge of this Court
found that the petitioners tirerein have not made out a case to
exercise judicial powers for entrustment of the matter to CBI and
the accordingly, the said writ petition came to be dismissed and the
saine has been confirmed by the Hon’ble Supreme Court.

XIII - Regarding Notes sheets of the original
Government record

131. We have gone through the original Government records,

which are made available by the Government Advocate. A careful



WWW.LIVELAW.IN

196

perusal of the note sheet in C.No0.505227, HD 48 PCE 2016
maintained in the Home Department depicts that, in pursuance of
the letter received from the local M.P. addressed to the thien Chief
Minister, in the matter relating to suspicious murder of Sri
Yogishguda, Zilla Panchayath member, Dharwad, the same  was
forwarded to the opinion of DG & IGP, on 24.8.2016. Since opinion
was not received from DG & IGP, a rerninder was also issued on

27.12.2016.

As per paragraph-2 of the order sheet, the report was
received from DG & IGP vide Acknowledgment No.17780/2017,
wherein it is stated that the Poiice Commissioner, Hubbali opined
that on the basis of the complaint lodged by Smt. Mallavva, wife of
the deceased Yogishgouda, six accused persons were arrested on
17.6.2016 and they were handed over to judicial custody on
20.6.2016 and therefore, question of handing over the matter to
the CEI wouia not arise at all. Accordingly, the matter was

referred to the higher authorities in the Government.

At paragraph-11 of the order sheet, the Deputy Secretary,

Home Department (Law & Order) and the Principal Secretary to the
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Government (PCAS), Home Department, have opined that the
report of the DG & IGP has been received and the matter miay be

closed.

At paragraph-23 of the order sheet, it is stated that orie Smt.
Thungamma and Sri Gurunatha Gewda nave filed Writ Petition
No0.58183/2017 before the Dharwad Bench oi High Court of
Karnataka, praying to hand over tha further investigation in the
matter, to the CBI. After hearing at iength, the writ petition came
to be dismissed by tine order dated 1.3.2019, holding that since the
matter is pending adjudiceticn pefore the trial Court, it is not proper

to hand over the investigation to the CBI.

At paragraph-3C of the order sheet, it is stated that before
the IV Additicnal District & Sessions Judge, Dharwad, the matter
lias been posted to 26.8.2019 for orders on the application filed
under Section 219 of the Code of Criminal Procedure. Since the
Hon’ble High Court dismissed the writ petition holding that no
grcunds made out to refer the matter to CBI, the Law Department
opirred that the order passed by the Hon’ble High Court is

appealable order and hence, it is appropriate to take the opinion of
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the Advocate General. Accordingly, the Principal Secretary to
Government, Law Department, by the order datad 30.08.2019,
forwarded the file for obtaining the opinion of the learned Advocate

General.

The learned Advocate Generai, State of Karnataka, in his
opinion dated 3.9.2019 has stated that right of investigation is a
statutory right under Section i56 Cr.PC and the power of further
investigation under Secticn 173(3) Cr.PC i< also a statutory right.
On the questicn of law, it would be cpen for the State Government
to hand over the matter to CBI, if it is satisfied that the matter is to
be investigated by the CBiI. The exercise of the power of
entrustment of the matter te CBI is an independent power to be
taken by the State Government. The fact that the Hon’ble Court
dismissed the writ petition, is not a bar for the State Government to

exercise its npower.

Paragraph-39 of the order sheet depicts that on the basis of
the opinion of the learned Advocate General, on 4.9.2019, the file

was forwarded to be placed before the Hon’ble Home Minister and
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the Hon’ble Chief Minister for necessary orders in the matter of

entrusting the case to CBI.

At paragraph Nos.41 and 42 of the crder sheet, the Hon'ble
Home Minister and Hon’ble Chief Minister directed to entrust the
matter to CBI. Accordingly, draft Gevernmient Order was prepared
and placed for approval on 5.9.2019 and the sarne was approved

on 6.9.20109.

The Government racords also depicts that Sri Rakesh Ranjan,
Inspector of Police, CBI: ACB, Bengzluru, addressed letter dated
21.01.2020 to the Additicnal Chief Secretary to Government, Home
Department. requesting to provide certified copy of the
representation submittea to State Government by Sri Gurunath
Gouda Ningana Gouda Goudar regarding conducting CBI
investigaticn in the matter of murder of his brother late Yogesh
Gouda, in Crime No0.135/2016 dated 15.06.2016, of Sub Urban
Police Staticn, Dharwad. Accordingly, the same was furnished to

nim.
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The records maintained by the Government cleariy depicts
that the representation of the complainant, request made by the
local M.P. for referring the matter to CBI, opinicn of the learned
Advocate General and all other materials are consideired by the
Government by applying its mind and after satisfyina that further
investigation in Crime No0.135/2015, registered for the offence
punishable under Section 302 of IPC in Dharwad Sub-Urban Police
Station, need to be handed over to the CBI, iri order to meet the
ends of justice, the impugnhed Goverrnment Order dated 6.9.2019
came to be issuad by order & in the name of the Governor of

Karnataka, which reads az under:

“"PROCEEDINGS OF GOVERNMENT OF KARNATAKA

Subject; Entrusting the Investigation of Murder
Case of Sri Yogish Gowda, Member of
Zilla panchayat, Dharwad to Central
Bureau of Investigation.

Read: Note No. C5/642063/2019, dated:
13.08.2019 from Chief Secretary.
Prearinble:

1, A Complaint was lodged in Dharwad Sub-Urban Police
Station vide Crime No.135/2016 u/s 302 of Indian Penal

Code regarding murder of Sri  Yogish  Gowda,
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Member of Zilla Panchayat, Dharwad on 15.06.201€.
Investigation was carried out by Jurisdictional Pclice and
based on evidence collected during investigation a
Charge sheet has been submitted to Jurisdictional Court,
under C.C.N0.964/2016 On 14.09.2016. The case is under
trial in District and Session Court, Dharwad vide
No. SC/0000050/2017.

2. Smt. Tungamma, w/o Yogisir. Gowda, approached
Hon'ble High Court, Dharwad Bench filing Writ Petition No.
58183/2017 to handover the case to CB! for investigation.
Hon'ble High Court in its order dated:01.03.2019 has
disposed off thz abkova petition stating that as the case is
under trial in sutordinate Cecurt, there is no need to entrust

the case to CBI for further investigation.

3. The matter has beeri considered by Government in
consultation with iearned Advocate General of Karnataka,
The power of further investigation is a statutory right under
section- 156 & 173(8) of Criminal Procedure Code, which is
also held tc be an absolute right. Further, based on various
rulings o1 Hon'ple Supreme Court of India, the cases under
trial in subordinate court may also be entrusted to
CBI ror further investigation. Hence exercise of the power of
entrustment of investigation to CBI is an independent power,
of the State Government. The fact that Hon'ble Court
dismissed the Writ Petition directing CBI enquiry is not a bar

for the State Government to exercise its power.
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4, In view of the above, the government is satisfied that
further investigation of Crime No. 135/2016 u/s 282 of [PC
of Dharwad Sub-Urban Police Station, Dharwad need to be
handed over to Central Bureau of Investigetion in order to

meet the ends of justice.

Hence the following order,

GOVERNMENT ORDER NQ. HD 48 PCB 2316,
BENGALURU, DATED. 06/09/2018.

Government of Kainataka nereby accords sanction to
the Central Bureau of Investigation, under Section (6) of
Delhi Special Pclice Estabiisnment Act, 1946 for further
investigation of Crime No. 135/2916 under section 302 of
Indian Pena! Code lodged in Dharwad Sub-Urban Police

Station, Dharwaa.

The concerned departmient officers/official/others shall
hand over data/information/records as and when required by
the Central Bureau of Investigation and co-operate in the
investigation.

The status report on the progress of the enquiry
investigation may be furnished to the State Government

periodicaliy.

By Order & in the name of the
Governor of Karnataka

_Sd_
(B.S. SRINIVASA)
Deputy Secretary to Government,
Home Department, (Crimes)”
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At paragraph-49 of the order sheet, orders are obtained for
intimating with regard to issuance of Government Crder dated
6.9.2019 to the IV AddI. District & Sessions Judge, Dharwad, where

the matter is pending for trial.

132. No prejudice has been caused tc the petitioners, for
the reason that they can certainiy coritest the veracity of the
documents and also cross-examine thie additional witnesses sought
to be examined on behalf of the prosecution. it cannot be in dispute
that a fair trial envisages production of all relevant material
before the court for unearthing the truth of the matter and this
objective cannot be scuttled by taking a narrow view of the matter
at the instance cf the accused. The petitioners are not put to any
prejudice hy supplementary charge sheets and additional
documents produced. In the present case, the witnesses relevant
to such documents are permitted to be examined. Therefore, the
contention of the learned counsel for the petitioners that it amounts
to res judicata, in view of the earlier order passed by the learned
Single Judge of this Court, rejecting the request of the

complainants to refer the matter to CBI, cannot be accepted. Itis
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relevant to state at this stage that the said writ petition came to be
filed by mother and brother of the deceased during the pandency of
the trial and what was refused by the learned Single Judge of this
Court was only request to refer the matter to CBI hased ¢n the
material produced by the petitioners therein and the objections filed
by the State Government at the instance of the concerned
Investigating Officer and the Superviscry Officer of the
Investigating Officer. In fact, the sa:d Irivestigating Officer and
Supervisory Officer of the Investigating Cfficer subsequently found
to be accused and they have peen arrayed as Accused Nos.19 and
20 for taking iilega! gratification and therefore, the State
Government passed sancticn order to prosecute them, thereby it is
not the case of the petitioners that all the accused persons have
been acquitted and their rights have been decided on merits. The
provisions of section 173(8) of the Code of Criminal Procedure
envisages that nothing in the said section shall be deemed to

preclude further investigation in respect of an offence after a report

under cub-section 2 has been forwarded to the Magistrate and
where upon such investigation, the officer in charge of the Police

Station obtains further evidence, oral or documentary, he shall
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forward to the Magistrate a further report or reports regardir.g such
evidence in the form prescribed; and the provisions of suh-section 2
and 6 shall, as far as may be, apply in relation to such repoart or
reports as they apply in relation to a report forwarded, under sub-
section (2). Therefore, in the peculiar facts and circumstances of
the present case and in view of the prcvisions of Section 173(8) of
the Code of Criminal Procedure, question of res judicata as alleged

by the counsel for the petitioners would not arise.

133. It is also not in dispute that the brother of the deceased
filed the application under Section 319 of the Code of Criminal
Procedure, which was rejected py the trial Court. That was the
subject matter of Criminal Petition N0.101725/2019 filed before this
Court and the same was cismissed by this Court as having become
infructucus, in view of the subsequent developments. It is not
in dispute that the interim order dated 21.11.2019 passed by the
learned Singic Judge of this Court was stayed by the Hon’ble
Supreme Court by the order dated 20.2.2020. Resultantly, the
investigation was conducted and carried out by the CBI. In fact,

the Investigating Officer of the 2" respondent/CBI continued
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further investigation, collected the evidence and Tiled the
supplementary charge sheets and the competent Couit tock the
cognizance and all the petitioners and others found to he accused
persons. The investigation done by the lccal Investigating Officers,
ignoring the relevant evidence oin record and subscquently, they
themselves become Accused Nos.i9 and 2C in the case. This
cannot be pleaded as bar fcr further investigation of Accused, in
view of rejection of the application by the learned Single Judge

under Section 319 of the Code of Crimiinal Procedure.

134. OQur view is fortifiea by the judgment of the Hon’ble
Supreme Court in the case of Hardeep Singh v. State of Punjab
reported in (2014) 2 STC 92, wherein at paragraph -117.1, it is

held as under:

21i7.1. In Dharam Pal case [Dharam Pal v. State
of Haryana, (2014) 3 SCC 306 : AIR 2013 SC
3018] , the Constitution Bench has already held
that after committal, cognizance of an offence can
be taken against a person not named as an
accused but against whom materials are available
from the papers filed by the police after

completion of the investigation. Such cognizance
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can be taken under Section 193 CrPC and the
Sessions Judge need not wait till “evidence” under
Section 319 CrPC becomes available for

summoning an additional accused.

135. Since the competent Court found the evidence coilected
by the CBI to be enough to take ccgnizance and failurz of justice or
prejudice is not even pleaded by the accused in the present writ
petitions, the only stage row left is to proceed with all post

cognizance stages as per the Code of Criminal Procedure.

136. Our view is fortified by the judgment of the Hon’ble
Supreme Court 1n the case of H.N. Rishbud v. State of Delhi,
reported in {1955)i SCR 1150, wherein at paragraph-9 it is held as

under:

9. The question then requires to be considered whether
and to what extent the trial which follows such
investigation is vitiated. Now, trial follows cognizance
and cognizance is preceded by investigation. This is
undoubtedly the basic scheme of the Code in respect of
cognizable cases. But it does not necessarily follow that
an invalid investigation nullifies the cognizance or trial

based thereon. Here we are not concerned with the
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effect of the breach of a mandatory provision regulacing
the competence or procedure of the Court as regards
cognizance or trial. It is only with reference to sucfi a
breach that the question as to whether it constitutes an
illegality vitiating the proceedings or & mere irreqularity
arises. A defect or illegality in investigation, however
serious, has no direct beaririq cn the competance or the
procedure relating to cognizarice or triai. No doubt a
police report which results from ari investigation is
provided in Section i90 of tke Ccde of Criminal
Procedure as the meteriai on which cognizance is taken.
But it cannot be maintained that a valid and legal police
report is the foundation of the jurisdiction of the Court
to take cognizarice. Section 150 of the Code of Criminal
Procedure is one cut of a group of sections under the
heading  “Conditicns = requisite for initiation of
proceedings”. The language of this section is in marked
centrast with that of the other sections of the group
urider the same heading i.e. Sections 193 and 195 to
199. These latter sections regulate the competence of
the Court and bar its jurisdiction in certain cases
excepting in compliance therewith. But Section 190
does not. While no doubt, in one sense, clauses (a), (b)
anid (c) of Section 190(1) are conditions requisite for
taking of cognizance, it is not possible to say that

cognizance on an invalid police report is prohibited and
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is therefore a nullity. Such an invalid report may stili fall
either under clause (a) or (b) of Section 190(i).
(whether it is the one or the other we need not pause to
consider) and in any case cognizance so taken is only in
the nature of error in a proceeding antecedent to the
trial. To such a situation Section 527 of the Code of
Criminal Procedure which iz 1n the follcwing terms is

attracted:

"Subject to the provisions hereinbefore
contained, no finding, sentence or order
passed bv a Court of ccmpetent jurisdiction
shall be reversed or altered on appeal or
revision 2an accounit of any error, omission
or irregularity in the complaint, summons,
warrant, = charge,  proclamation, order,
judgrnent or cother proceedings before or
during trial or in any enquiry or other
hroceedings under this Code, unless such
rror, omission or irregularity, has in fact

occasioned a failure of justice.”

If, therefore, cognizance is in fact taken, on a police
repo:rt vitiated by the breach of a mandatory provision
re/ating to investigation, there can be no doubt that the
result of the trial which follows it cannot be set aside

unless the illegality in the investigation can be shown to
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have brought about a miscarriage of justice. That an
illegality committed in the course of investigation does
not affect the competence and the jurisdiction cf the
Court for trial is well settled as appears from the cases
in Prabhu v. Emperor [AIR 1944 Privy Council 73] and
Lumbhardar Zutshi v. King [AIR 195C Privy Council 26]
. These no doubt relate to the illegality cf arrest in the
course of investigation while we are concerned in the
present cases with the illegality with reference to the
machinery for the coillection of the evidence. This
distinction may have a beaririq on the question of
prejudice cr miscarriage of justice, but both the cases
clearly show that invalidity cf the investigation has no
relation to the competence of the Court. We are,
therefore, clearly, also, ot the opinion that where the
cognizance of the case has in fact been taken and the
case has proceeded to termination, the invalidity of the
pirecedent investigation does not vitiate the result,

urilesz miscarriage of justice has been caused thereby.

137. Qur view is also fortified by the judgment of the Hon’ble
Supreme Court in the case of Sailendra Nath Bose v. State of
Bihar reported in (1968)3 SCR 563, wherein at paragraph-7 it is

held as under:
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7. The object of the legislature in enacting Section 5-A
was to see that the investigation of offences puiishable
under Sections 161, 165 or 165-A, IPC as well as those
under Section 5 of the Prevention of Corruption Act
should be done ordinarily by officers of the rank ofr
Deputy Superintendent or above No. doubt Section 5-A
also provides for an alternative procedure. An officer
below the rank of Deputy Superintendent can
investigate those offerrces if he chtains the previous
permission of a first-ciass Magistrate. The legislature
proceeded or: tihe basis that excent for good reasons the
Magistrate would not accord permission for officers
below the rank of a deputy superintendent to
investigate those  offences. But exigencies of
administrative conivenience may require that some of
those cases have to pe investigated by officers below
the rank cf Deputy Superintendents. For that reason it
was provided that' in such circumstances the permission
of a Magistrate of the first class should be obtained.
This Couit hes laid down in State of Madhya Pradesh v.
Mubarak Ali, that the statutory safeguards under
Section 5-A must strictly be complied with for they are
conceived in public interest and were provided as a
guarantee against frivolous and vexatious proceedings.
A Magistrate cannot surrender his discretion to a police

officer but must exercise it having regard to the
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relevant material made available to him at the stage cf
granting permission. He must also be satisfied that
there is reason owing to exigencies of the
administrative convenience to entrust a subordinate
officer with the investigation. It is further observed
therein that it is desirable that the order giving the
permission should ordinarily in the face of it disclose the
reasons for giving permission. The order giving
permission under Section 5-A in this case does not give
any reason. On the application submitted by PW 17 the
learned  Mezgistrate merely - ordered  “Permission
granted”. PW 17 did not mertion in his application any
special reason for permitting him: to investigate the case
unless we consider the statement in the application
"Today Is the cate fixed for issuing the fit certificate:
after receiving & tribe money of Rs 5 from him” as
imnliedly a ground in, support of his application. It is
surprising that even after this Court pointed out the
signiricance of Section 5-A in several decisions there are
stili scme Megistrates and police officers who continue
to act in a casual manner. It is obvious that they are
ignorant of the decisions of this Court. But the legality
of the investigation held in this case does not appear to
have been challenged in the trial court. The charge
levelled against the appellant s established by

satisfactory evidence and therefore all that we have
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now to see is whether the accused was prejudiced by
the fact that investigation of this case was made by an
officer below the rank of a Deputy Superintendent, as
laid down by this Court in Munnalal v. State cf Uttar
Pradesh [AIR 1964 SC 28] and State of Uttar Pradesh v.
Bhagwant Kishore Joshi. No prejudice was pleaded
much less established. An illegality committed in the
course of an investigation doves not affect the
competence and jurisdiction of the court for trial and
where cognisance of the case has in fact been taken
and the case has pioceed to termination the invalidity
of the preceding investigation does not vitiate the result
unless the miscarriage or justice has been caused

thereby, se:2 Ristibud and Inder Singh v. State of Delhi.

138. It is well settled that the accused/petitioners ares not

entitled to say what agency investigates him. The investigation by
CEI ic permissibie even after filing of charge sheet by the local
police as heid by the Hon’ble Supreme Court in the case of CBI v.

Rajesh Gandhi reported in (1996) 11 SCC 253, wherein at

paragraph-8 it is held as under:

8. There is no merit in the pleas raised by the first

respondent either. The decision to investigate or the
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decision on the agency which should investigate, does
not attract principles of natural justice. The accused!
cannot have a say in who should investigate the
offences he is charged with. We also fail to see any
provision of law for recording reasons for such &
decision. The notification dated Z2-6-1994 is issued by
the Government of Bihar (Police Departrment) by which
in exercise of powers under Section 6 of the Delhi
Special Police Establishment Act. 1946, Governor of
Bihar was pleased to conseni and extend ithe power and
jurisdiction of the members of the Delhi Special Police
Establishment to the whole of the State of Bihar in
connection with investigation of the concerned Police
Station case Nc¢. 159 of 9-3-1993 in the District of
Dhanbad, unaer Sections 457, 436, 427, 201 and 120-
B, Perial Code. 1860 ana conspiracy arising out of the
same and any othei offence committed in course of the
same. The nolification of 26-10-1994 is issued by the
Government of India, Ministry of Personnel in exercise
of the powers conferred by sub-section (1) of Section 5
read witir Section 6 of the Delhi Special Police
Establishment Act, 1946 whereby the Central
Government with the consent of the State Government
of Bihar in their notification dated 2-6-1994 extended
the powers and jurisdiction of the members of the Delhi

Special Police Establishment to the whole of the State of
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Bihar for investigation of offences under Sections 457,
436, 427/120-B and 201 IPC and Section 4 of tne
Prevention of Damage to Public Property Acl, 1984
registered at Dhanbad Police Station, Dlansar, Bihar in
their case No. 159 dated 9-2-1993 and any other
offences, attempts, abetment and conspiracy in relation
to or in connection with the said offence comrnitted in
the course of the same transactiions or arising out of the
same fact or facts in relation to the said case. There is
no provision in law under which, vhiie granting consent
or extending the powers and jurisdiction of the Delhi
Special Police establishment to the specified State and
to any specifiad case any reasons are required to be
recorded on the face of the notification. The learned
Single Judge of the Paltna High Court was clearly in
error in holdirig sa. If investigation by the local police is
not satisfactory, a further investigation is not precluded.
Ir the presentl case the material on record shows that
the investigation by the Ilocal police was not
satisfactory. In fact the local police had filed a final
report before the Chief Judicial Magistrate, Dhanbad.
The report, however, was pending and had not been
accepted when the Central Government with the
consent of the State Government issued the impugned
notification. As a result, the CBI has been directed to

further investigate the offences registered under the
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said FIR with the consent of the State Government and
in accordance with law. Under Section 173(8) of the
CrPC 1973 also, there is an analogous provision for
further investigation in respect of an offence after a
report under sub-section (2) has been forwarded to the

Magistrate.

139. Admittedly in tire present case, the complainants made
allegations against the police officer and during the course of the
trial, Public Prosecutor was changed/transferred. The allegations
made by the complainants against the Investigating Officer and
Supervisoiy Cfficer ot the Investigating Officer and they have been
arrayed as Accused Mos.19 and 20 alleging that they are involved in
receipt of illegal gratificaticn. This clearly depicts that the local
Police personnel have nct conducted the investigation to unearth
the real truth in accordance with law and thereby they shielded the
reai accused and filed the charge sheet against accused who
surrendered before them. Therefore, it would be desirable in the

larger interest to refer the matter to CBI.

140. Our view is fortified by the judgment of the Hon’ble

Supreme Court in the case of Rubabbuddin Sheikh v. State of
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Gujarat, reported in (2010)2 SCC 200, wherein at paragraphs 53,

60 and 82, it is held as under:

53. It is an admitted position in the present case that
the accusations are directed against the local police
personnel in which the high police officials of the State
of Gujarat have been maae the accused. Therefore, it
would be proper for the writ petitioner or even the
public to come forward to sav that if the investigation
carried out by the poiice personnel of the State of
Gujarat is dorie, the wiit petitioner end their family
members would be highlv prejudiced and the
investigation would also nhot come to an end with proper
finding and if inivestigation is cilowed to be carried out
by the local psiice authorities, we feel that all concerned
including the reiatives o the deceased may feel that
investigation was not proper and in that circumstances
it would be fit and proper that the writ petitioner and
the relatives of the deceased should be assured that an
independeant agency should look into the matter and
tnat wouid lend the final outcome of the investigation
crredibility however faithfully the local police may carry
out the investigation, particularly when the gross
allegations have been made against the high police
officials of the State of Gujarat and for which some high

police officials have already been taken into custody.
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60. Therefore, in view of our discussions made
hereinabove, it is difficult to accept the contentions of
Mr Rohatgi, learned Senior Counsel appearing for the
State of Gujarat that after the charge-sieet is
submitted in the court in the criminil proceeding it was
not open for this Court or even for the Hign Court to
direct investigation of the case to be handed over to
CBI or to any independent agency. Therefore, it can
safely be concluded that in an &anpropriate case when
the court feels that the investigation by the police
authorities is not in the proper directicri and in order to
do complete justice in the case and as the high police
officials are irvolved in the said crime, it was always
open to the couri to hand over the investigation to the
indepenaent agency like CBI. It cannot be said that
after the charge-sheet Is submitted, the court is not
empowered, in an appropriate case, to hand over the

investigation to an independent agency like CBI.

82. Accoidiriqly, in the facts and circumstances even at
this stage the police authorities of the State are
directed to hand over the records of the present case to
the CEI Authorities within a fortnight from this date and
thereafter the CBI Authorities shall take up the
investigation and complete the same within six months
from the date of taking over the investigation from the
State police authorities. The CBI Authorities shall
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investigate all aspects of the case relating to the killing
of Sohrabuddin and his wife Kausarbi including tne
alleged possibility of a larger conspiracy. The report of
the CBI Authorities shall be filed in this Court wiien ttis
Court will pass further necessary orders in accordance
with the said report, if necessary. We expect that the
Police Authorities of Gujarat, Anahra Pradesh and
Rajasthan shall cooperate witti tiie CBI Authorities in
conducting the investigation properly and in an

appropriate manner.

XIV - Regarding trie dictums of the_Hon’ble Apex Court under
Section 173(8) »f the CTode of Criminal Procedure

141. The Hon'ble Supreme Court while considering the
provisions of Section 173(8) of the Code of Criminal Procedure in
the case of Sri Bhagwan Samardha Sreepada Vallabha
Venkata Vishwanandha Maharaj v. State of A.P., reported in
(1699)5 SCC 740, held at paragraph-11 as under:

11. In such a situation the power of the court to direct

the police to conduct further investigation cannot have

ar.y inhibition. There is nothing in Section 173(8) to

suggest that the court is obliged to hear the accused

before any such direction is made. Casting of any such
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obligation on the court would only result In
encumbering the court with the burden of searching for
all the potential accused to be afforded with the
opportunity of being heard. As the !law does nct require
it, we would not burden the Magistrate with such ari

obligation.

142. The Hon’ble Supreme Court in the case of Rama
Chaudhary v. State of Bihar, repoited in (2009)6 SCC 346 while
considering the provisions ¢f Section 173(8) cf the Code of Criminal

Procedure held at paragraphs - 15 to 22 as under:

15. Among the otheir sub-sections, we are very much
concerned about sub-section (8) of Section 173 which

reads &s undei:

"173. (8) Nothing in this section shall be
deemed to preclude further investigation in
respact of an offence after a report under
sub-section (2) has been forwarded to the
NMagistrate  and, where  upon  such
investigation, the officer in charge of the
police station obtains further evidence, oral
or documentary, he shall forward to the
Magistrate a further report or reports

regarding such evidence in the form
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prescribed; and the provisions of sub-
sections (2) to (6) shall, as far as may be,
apply in relation to such report or reports &s
they apply in relation to a report forwarded

under sub-section (2).”

A mere reading of the atove provision makes it clear
that irrespective of the repert under sub-section (2)
forwarded to the Magistrate, if the officer in charge of
the police station cbtains further evidence, it is
incumbent on his part to forward the same to the
Magistrate with a further report with regard to such
evidence in the form prescribed. The abovesaid
provision also makes it clear that further investigation is

permissible, however, ireinvestigation is prohibited.

16. The law does not mandate taking of prior
permission frem the Magistrate for further investigation.
Carrying out & further investigation even after filing of
the charge-sheet is a statutory right of the police.
Reinvestigation without prior permission is prohibited.

On the cther hand, further investigation is permissible.

17. From a plain reading of sub-section (2) and sub-
gection (8) of Section 173, it is evident that even after
submission of the police report under sub-section (2) on
completion of the investigation, the police has a right to

“further” investigation under sub-section (8) of Section
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173 but not “fresh investigation” or “reinvestigation”,
The meaning of “further” is additional, imiore, or
supplemental. “Further” investigation, therefore, is the
continuation of the earlier investigation and nct a iresh
investigation or reinvestigation to be started ab initic

wiping out the earlier investigation altogether.

18. Sub-section (8) of Section 173 cieariy envisages
that on completicr: of further investigation, the
investigating agency nas tc fcrward to the Magistrate a
“further” report and nnt a fresh report regarding the

“further” evidence obtained during such investigation.

19. As cbservad in Hascnbheai Valibhai Qureshi v. State
of Gujarat 7(2004) 5 SCC 347 : 2004 SCC (Cri) 1603]
the prirme. coiisideration for further investigation is to
arrive at the truth and do real and substantial justice.
The hands of the investigating agency for further
investigation should not be tied down on the ground of

mere delay. In other words

"[t]he mere fact that there may be further
delay in concluding the trial should not
stand in the way of further investigation if
that would help the court in arriving at the
truth and do real and substantial as well as
effective justice.” (SCC p. 351, para 13)
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20. If we consider the above legal principles, the order
dated 19-2-2008 of the trial court summoriing the
witnesses named in the supplementary chiarge-sheet

cannot be faulted with.

21. It is true that after the enquiry and investigation,
charges were framed on 11-3-2004 and thereafter in
the course of the trial about 21 witriesses were
examined. In the meantime, the police submitted
supplementary charge -sheet wiith certain new materials
and on the basis of supplementary charge-sheet, the
prosecutior; iiled ari application on 12-1-2008 in the
pending Sessions Trial No. 63 of 2004 before the trial
court for summoning the persons named in the charge-
sheet for their examination as prosecution witnesses.
On a carefui perusal of the application, the trial court by
an order dated 19-2-2008, allowed the same and has
sumimoned  those  witnesses named in  the

suppiementary charge-sheet.

22. The law does not mandate taking prior permission
from the Magistrate for further investigation. It is
settled law that carrying out further investigation even
after filing of the charge-sheet is a statutory right of the
pclice (vide K. Chandrasekhar v. State of Kerala
[(1998) 5 SCC 223 : 1998 SCC (Cri) 1291] ). The

material collected in further investigation cannot be
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rejected only because it has been filed at the stage c¢f
the trial. The facts and circumstances show that the
trial court is fully justified to summon  witriesses
examined in the course of further investigation. It is
also clear from Section 231 CrPC that the prosecution is
entitled to produce any person as witness even though

such person is not named in the earlier charge-sheet.

143. The Hon’ble Supreme Court in the case of Dharam Pal
v. State of Haryana, reported in (20158)4 SCC 160 while
considering the provisions of Section 173(8) of the Code of Criminal
Procedure heid that power of the Police Officer under Section
173(8) is unrestricted and that the Magistrate has no power to
interfere, hut it would be appropriate on the part of the
Investigating Gfficer to iriforin the Court. In the said judgment, at

paragraph-21 it is held as under:

21. In this context, we may notice the statutory
scherme pertaining to investigation. Section 173 CrPC
empowers the police officer conducting investigation to
file a report on completion of the investigation with the
Miagistrate empowered to take cognizance of the
offence. Section 173(8) CrPC empowers the officer-in-

charge to conduct further investigation even after filing
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of a report under Section 173(2) CrPC if he obhtains
further evidence, oral or documentary. Thus, the power
of the police officer under Section 173(2) CrPC is
unrestricted. Needless to say, the Macgistrate has no
power to interfere but it woula be apnropriate on the
part of the investigating officer tc inform the Court. It
has been so stated in Rama Chaudhary v. State of Bihar
[2009) 6 SCC 346 : (2009) 2 SCC (Cri) 1659] .

144. In the light of the iaw laid down by the Hon’ble
Supreme Court in the aforesaid judgments, the contention of
learned counsel for tine petitioners that the impugned Government
Order issued by the State Governmmcnt for re-investigation, cannot
be accepted and infact the impugned Government Order has been

issued for ‘further investiqgation’ only.

i45. In pursuance of the order passed by the Hon'ble
Supreme Court, the 2" respondent/ CBI further investigated the
matter and filed the supplementary charge sheets against additional
accused persons as there are overt acts against them. A criminal

trial is required to be fair to all the stake holders i.e, the accused,

the prosecution and the victim. The purpose of a criminal trial is to

ascertain the truth about the allegations levelled against the
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accused persons and it is not just about over techricalities and

over-zealous protection of rights available to the accused,

A

criminal trial is to be conducted in a fair mailner and has to bhe

undertaken as an objective and unbiased search for the truth so

that justice is done to the stake holders i.e., the accused, th

prosecution and the victim, avoiding_injustice in the process and

also in the interest of justice and in furtherance of search of truth

that such materials are placed before ttie learned Sessions Judge.

146. It i3 relevant to quote the words from the case of
JENNISON -vs- BAKER reported in 1972(1) All.ER.997, wherein it is
held that:

“the law should not be seen to sit by limply,
while those who defy it go free, and

those who seek its protection lose hope”

147. It is well settled that the trial should not be victim

centric, foryetting the valuable rights available to the accused, but,

when the relevant material becomes available in _accordance with

law before the trial Court, the accused cannot be heard to say that

the same cannot be looked into for a fair trial. The administering
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criminal justice is a two-end process, where guarding the ensured

rights of the accused under the Constitution is as imperative a

ensuring justice to the victim. Therefore, it becomes clear that a

fair trial envisages production of all relevant material befoic the

trial Court for discovering the truth of the matter. It is not as if th

petitioners/accused persons would be put to any prejudice if two

supplementary charge shieets and the additional documents are

examined by the Sessions Court in the present case and the

witnesses relevant to such documents are permitted to be

examined.

148. Ail the iearned senior counsel for the petitioners heavily
relied upon the dictum of the Hon’ble Supreme Court in the
case of VINUBHAI HARIBHAI MALAVIYA AND OTHERS -vs-
STATE OF GUJARAT AND ANOTHER reported in (2019)17 SCC 1,
wherein the 3-judge Bench of the Hon’ble Supreme Court held that
the Poiice Department has been armed with the power to further
investigate an offence even after a police report has been
formarded to the Magistrate and quite obviously, this power

centinues until the trial can be said to commence in a criminal case.
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In paragraph-10 of the above judgment, the Hon’ble Supreme

Court raised a question of law, which reads as under:

10. The learned counsel for the peticioner, Ms Nitva
Ramakrishnan, did not raise any argumenrt ccncerning
the merits of the case, however raisea only the
following two arguments, firstly, that the trial court had
not given the petiticner a =eparate hearing while
awarding the sentence, in diract contravention of
Section 235(2) of the Code of Criminal Procedure (in
short “CrPC”), which piovides for the right of pre-
sentencing inearing as affirmed by this Court in Bachan
Singh v. State of Punjab [Bachan Singh v. State of
Punjab, (1280) 2 SCC 684 : 1980 SCC (Cri) 580] and a
plethora of octheir decisions; and secondly, that the
award of the death sentence to the petitioner is
contrary to the ratio of the three-Judge Bench decision
of this Court in Shatrughan Chauhan v. Union of India
IShatrughan Chauhan v. Union of India, (2014) 3 SCC 1
:(201i4) 2 SCC (Cri) 1], followed in a four-Judge Bench
decision of this Court in Navneet Kaur v. State (NCT of
Delhi) [Navneet Kaur v. State (NCT of Delhi), (2014) 7
SCC 264 : (2014) 3 SCC (Cri) 24] , which held that the
execution of persons suffering from mental illness or

insanity violates Article 21 of the Indian Constitution
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and that such mental illness or insanity would be a
supervening circumstance meriting commutation of the

death sentence to life imprisonment.
In paragraph-20 of the above judgment, the Hon'ble Supreme

has recorded a finding which reads as under:

20. The aforesaid ruling carne to be questicned in
Dagdu v. State of Maharashtra [Dagdu v. State of
Maharashtra, (1977) 3 SCC €8 : 1977 SCC (Cri) 421] ,
wherein a similar questicn came berore this Court. This
Court, whiie repeliing the submissiori of the counsel for
the accusea therein, whao argued tnat the ratio in Santa
Singh case [Santa Singh v. State of Punjab, (1976) 4
SCC 190 : 1976 SCC (Cri) 546] mandated compulsory
remand of the case to the trial court, held as under :
(SCC p. 89, paras 79-80)

"79. But we are unable to read the judgment
inSanta Singh [Santa Singh v. State of
Funjat, (1976) 4 SCC 190 : 1976 SCC (Cri)
546 as laying down that the failure on the
part of the court, which convicts an accused,
to hear him on the question of sentence must
necessarily entail a remand to that court in
order to afford to the accused an opportunity

to be heard on the question of sentence. The
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Court, on convicting an accused, must
unqguestionably hear him on the question of
sentence. But if, for any reason, it omits to
do so and the accused makes a grievance of
it in the higher court, it would be spen to that
court to remedy the breach by aiving a
hearing to the accused on the question of
sentence. That opportunity has to be real and
effective, which rneans that the accused must
be permitted to adduce before the court all
the data which he desires to adduce on the
guestion of sentence. The accused may
exercise thac right either by instructing his
councsel to inake crai suuvrmissions to the court
or he may, un &affidavit or otherwise, place in
writing before the court whatever he desires
to place before it on the question of
sentence. The Court may, in appropriate
cases. have to adjourn the matter in order to
give to the accused sufficient time to produce
the necessary data and to make his
contentions on the question of sentence.
That, perhaps, must inevitably happen where
the conviction is recorded for the first time by

a higher court.
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80. Bhagwati, J. has observed in his
judgment that care ought to be takeri tc
ensure that the opportunity of a hearing on
the question of sentence is not abused anad
turned into an instrument for unduly

protracting the proceedings.”

At paragraphs 42 and 43 cf the juagment, the Hon'ble
Supreme Court while considering the pousition of law in the context

of the said specific question raised, has held as under:

42. The tria! court heard the petitioner on the aspect of
impcsition of sentence separately, which is amply clear
from paras 79 to 87 of the judgment of the trial court.
Hence, based on the material on record we are satisfied
that the trial court has fully complied with the
requirement cf Section 235(2) CrPC. While coming to its
cenclusiori, the court held that the aggravating
circumstarices of the crime i.e. the magnitude and
mannei- of commission of the crime in the form of the
kidnapping, rape and murder of two minor girls,
outweighed the mitigating circumstances of the accused
i.e. the dependency of his aged mother on him, and his
young age. The court also gave weightage to the prior

convictions of the accused for the same kind of offence
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i.e. for the offence of rape of a nine-year-old girl child
under Sections 376 and 506 IPC and Section 57 of the
Bombay Children Act, as well as for the kidnapping and
rape of a seven-year-old girl child under Sections 363
and 366 IPC. It may be noted here itseif that in light or
his two prior convictions, the trial court also gave him
an opportunity to be heard ori the questiori of Section
75 IPC, which pertains to enhance punishment for
certain offences under Chapter XII cor XVII IPC after
previous conviction, but the factum of these convictions

was also not contested by the petitioner.

43. Before the High Court as well, further material was
brought on record by the petitioner regarding his
discharge in one case related to offences of the same
nature, which the Court found to not be in the nature of
a mitigating ciircumstar.ce. The High Court was of the
opinion that the dependency of aged parents could also
not be considered as a mitigating circumstance to begin
with, and that the accused was not young enough for
nis age to be considered as a mitigating circumstance.
The High Court noted the absence of any extreme
menta! or emotional disturbance leading to the
commission of the offence, and observed that given the
past offending history of the accused, there was no
hope of his reform or rehabilitation. The Court also

noted the barbaric nature of the offence, inasmuch as
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the petitioner had cold-bloodedly raped and murdered
two innocent and defenceless girls by abusing the faiti
that they had reposed in him as their neighbour, and
concluded that he would pose a thireat to society even if
released for the smallest period of time, and might
commit similar acts in the future. On this basis, the
High Court affirmed the death penaity awaided to the

accused.

149.. On careful perusal of the caid judgment, it clearly
depicts that though reference was made to Section 173(8) of the
Code of Criminal Procedure, the Hon'hle Supreme Court proceeded
to consider the powe:rs cf the Magistrate after the final report
submitted.  With due respect, the said case in no way assists the
case of the present petiticners/accused persons in the facts and
peculiar circumstancas of the present case. In the present case, the
suppiementary charge sheets were filed against additional accused
persons and infact the Investigating Officer has been arrayed as
Accused No.19 and Supervisory Officer of Investigating Officer has
been arrayed as Accused No.20, when the interim order dated
21.11.2019 passed in the writ petition N0.51012/2019 has been

stayed by the Hon’ble Supreme Court in SLP by the order dated
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20.2.2020. In fact in the case of Vinubhai Haribhai Malaviya case
stated supra, the Hon’ble Supreme Court though overruled
judgments in Amruthbhai Shambhubhai Patel - (2017)4 SCC 177;
Athul Rao - (2018)14 SCC 298; and Bikash Ranjan Rout - (2019)5
SCC 542, the dictum of the Hon'Cle Supreme Court in the case of
Hasanbhai Valibhai Quereshi -vs- State of Gujarat reported in
(2004)5 SCC 347 and Rama Chaudhary -vs- State of Bihar reported

in (2009)6 SCC 346, were not overruled.

150. In the case of Hasanbhai Valibhai Quereshi -vs-
State of Gujairat ieported in (2004)5 SCC 347, the Hon'ble
Supreme Court heid that when defective investigation comes to
light during course of trial, it may be cured by further investigation
if circumstances so permitted. The mere fact that there may be
furtier delay in concluding the trial should not stand on the way of
further investigation if that would help the Court in arriving at the
truth and do real and substantial as well as effect justice. In the
sald iudgment, the Hon’ble Supreme Court held at paragraphs 11,

12 ana 13 as under:
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11. Coming to the question whether a further
investigation is warranted, the hands of the
investigating agency or the court should not be tied
down on the ground that further investigation may
delay the trial, as the ultimate object i< tc arrive &t the
truth.

12. Sub-section (8) of Section 173 of the Code permits
further investigation, and even dehors any direction
from the court as such, it is open to the police to
conduct proper investiaation, even after the court took
cognisance of any offesice on the strength of a police
report eariier submitted. All tlie more so, if as in this
case, the Head of the Foiice Department also was not
satisfied oi the propriety or the manner and nature of

investigation aliready condiicted.

13. In Ram Lal Naranyg v. State (Delhi Admn.) [(1979)
2 SCC 322 : 19279 SCC (Cri) 479 : AIR 1979 SC 1791] it
was observed by this Court that further investigation is
not aitogether ruled out merely because cognisance has
been taxeri by the court. When defective investigation
cemes to light during course of trial, it may be cured by
further investigation, if circumstances so permitted. It
would ordinarily be desirable and all the more so in this
case, that the police should inform the court and seek

formal permission to make further investigation when
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fresh facts come to light instead of being silent over the
matter keeping in view only the need for an early trial
since an effective trial for real or actual offences found
during course of proper investigatior: is as much
relevant, desirable and necessary as an expeaitious
disposal of the matter by the courts. In view of the
aforesaid position in law, if theire is necessity for further
investigation, the same can certainly be done as
prescribed by law. The mere fact that there may be
further delay in concluaing tne trial should not stand in
the way of further investigation if that would help the
court in arriving at the truth and do real and substantial
as well as effective justice. We make it clear that we
have not expressed any finai opinion on the merits of

the cas=.

151. While considering the powers of the High Court under

Articles 226 and 227 of the Constitution of India, the Hon’ble
Supreme Court in the case of Ramesh Chandra Sankla vs. Vikram

Cement reported in (2008) 14 SCC 58 at paragraphs 19 and 98 has

held as under:

"19. Order of the Division Bench

In view of the above order passed by this Court,

intra-court appeals were filed by the Company.
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The Division Bench of the High Court, as stated
above, disposed of the appeals by an order dated
31-10-2006. It was held by the Division Berich
that the writ petitions filed by the Company were
under Article 227 of the Constitution and the
learned Single Judge was exercising supervisory
jurisdiction and intra-court appeals were not

maintainable and were liable to be dismissed.”

"98. From the above cases, it ciearly transpires
that powers under Articles 226 and 227 are
discreticnary and eguitable and are required to be
exercised iri the larger interest of justice. While
granting relief in faveur of the applicant, the court
must iake into account the balancing of interests
and equities. It can mould relief considering the
facts of the case. It can pass an appropriate order
which justice may demand and equities may
hroject. As observed by this Court in Shiv
Shankar Dal Mills v. State of Haryana [(1980) 2
SCC 437 : (1980) 1 SCR 1170] courts of equity
shculd go much further both to give and refuse
relief in furtherance of public interest. Granting or
withholding of relief may properly be dependent
upon considerations of justice, equity and good

conscience.”
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152. In view of the fact that subsequent investigation was
conducted in pursuance of the Government Order passed by the
State Government entrusting the matter to the CBI, filing ot the
supplementary charge sheets and taking cognizance of ttie final
report submitted by the investigating officer by the Court after
application of mind and overt acts against the accused persons
particularly accused No.15, this is not a fit case to exercise
discretionary poweis under Articles 226 and 227 of the Constitution
of India to interfere with the Government Order entrusting the
matter for further invastigation by the CBI and on that ground also,
the writ petitions ftiled by the accused persons are liable to be

rejected.

153, Though the learned Senior Counsel for accused No.1
realied upon the dictum of the Hon’ble Supreme Court in the case of
State of Tamii Nadu -vs- State of Kerala and Another reported in
{2014) i2 SCC 696 with regard to separation of powers, wherein it
was held that the legislature cannot declare any decision of a court
of ilaw to be void or of no effect. It can, however, pass an

amending Act to remedy the defects to the effect that the order
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passed by the State Government entrusting the matter to the CBI is
indirectly nullifying the declaration made by this Court cn earlier
occasion rejecting the writ petitions filed by the complainarits for
entrusting the matter to CBI. Admittedly, during the course ¢f trial,
P.W.58, who is the brother of the deceased, has specificaly
deposed that the investigating officer has not conducted the trial in
a fair manner, thereby injustice has heen caused to him and on the
request made by the complainant, the State Government thought it
fit to entrust the matter to the CBI to dig out the truth and in terms
of the provisions of Section 6 of the DSPE Act the investigation has
been completed by the investigating Officer of the CBI during the
pendency of the appeal in SLP filed by the CBI before the Hon’ble
Supreme Court from 20" February, 2020 till 11.8.2021 and in the
meanwhile, the investigating officer has also filed three
supplementary charges and thereby the cognizance of the said
offences has been taken. Therefore, the said judgment relied upon
by the learred Senior Counsel for accused No.1 has no application

to the facts and circumstances of the present case.
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154. Another judgment relied upon by the learned Senior
Counsel for accused No.1 is P. Sambamurthy and Others -vs- State
of Andhra Pradesh and Another reported in {(i387)1 SCC 262 is
with regard to Government having no power to modify or anriul the
order of the Court since it is violative of basic structure doctrine.
We have no quarrel with the law laid dewn by the Hon'ble Supreme
Court in the said case, but in the present case, the Government has
not modified or annulled the orders passea by this Court, but has
entrusted the matter to the CBi during the pendency of the trial for
further investigatior: as contempiated under Section 173(8) of the
Code of Crimina! Procadure in order to unearth the truth and now
the investigating officer ihas filed supplementary charge sheets
against the accused persons particularly accused No.15 - the then
Minister; accused No.i9, who was the local investigating officer
and accused Nc.20 - immediate Supervisory Officer of the local
police depicting their involvement in the crime in question and as
such, there was no proper and fair investigation conducted by the
invastigating officer. Therefore, the said judgment has no

appiication to the facts and circumstances of the present case.
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155. Another judgment relied upon by the learned Senior
Counsel for accused No.5 is State of Punjab -vs- Bhag Sirigh
reported in (2004)1 SCC 547 with regard to maintairing judicial
discipline to abide by declaration of law by this Court, caninct be
forsaken, under any pretext by any authority o Court, be it even
the Highest Court in a State, oulivious to Article 141 of the
Constitution of India, 1957. The propcsition in the said case is in
consonance with Article 141 of the Constitution of India. Therefore,
any decision rendercd by the Hon’ble Supreme Court under Article
141 of the Constitution ¢f India 1s binding on the citizens including
the High Court and we have no quarrel with the same, but the facts
of the said case are entirely different and the said decision has no

application to tha facts and circumstances of the present case.

155. Witn regard to reliance placed by the learned Senior
Counsel for accused No.5 in the case of State of West Bengal -vs-
Committee for Protection of Democratic Rights reported in (2010)

3 &cc 571 we have no quarrel with the laid down by the Hon'ble
Supreme Court holding that the High Courts or Supreme Court,

being the protectors of the civil liberties of the citizen, have not
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only the power and jurisdiction, but also an obligation tz piotact the
fundamental rights guaranteed by Part III in gererai and «nder
Article 21 of the Constitution of India. Admittediy, in the present
case, the complainants though had filed writ petitions praying for
entrustment of the matter to the CBI, the same were dismissed by
the learned Single Judge of this Court for want of sufficient
material at the instance of the investigatirig officer, who is now
arraigned as accused No.19. Therefore, the said judgment has no

application to the facts and circumstances of the present case.

157. - Another iudgment relied upon by the learned Senior
Counsel for accused No.5 in the case of Kalabharati Advertising vs
Hemant Vimalnath Narichania & Ors reported in (2010)9 SCC 437
at paragraph-21 in respect to administrative law in general, the
Hon’ble Supreme Court has held that once the basis of a proceeding
is invalid, ail consequential acts, action, orders would fall to the
ground autorratically. The said judgment has no application to the
facts and circumstances of the present case, since in pursuance of
the impugned order passed by the State Government entrusting

the matter to the CBI, the CBI-2" respondent has filed FIR and
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after conducting further investigation, has filed suppiementary
charge sheets before the competent Court and the competent Court
after application of mind has taken cognizance of the offences.
Admittedly, neither the supplementary charge sheets filed after due
investigation by the investigating officer of the CBI nor the
cognizance taken by the competent Court is not at chailenged in the
present writ petitions. Therefore, the said judgment is of no help to

the petitioners’ case.

158. The reliance placed by the learned Senior Counsel for
accused No.21 ir the case of Pritam Singh And Another -vs- The
State Of Punjab reporied in AIR 1956 SC 415 wherein the Hon’ble
Supreme Court has held that the effect of a verdict of acquittal
proncuriced by a comnetent Court on a lawful charge and after a
vawfui trial, i1 impermissible on the ground of res judicata.
Admittedly, in the present case, during the pendency of trial, a writ
petition came to be filed before this Court with a prayer to entrust
the matter to the CBI on the ground of improper investigation
whizh was not good to the real culprits and this Court dismissed the

writ petition holding that no such material was made by the
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petitioners-complainants which was upheld by the Hon’ble Supreme
Court. As such, the case was adjudicated on merits of the case in
Crime No0.135/2016. Merely because the prayer sought for in Writ
Petition No0s.58183-184/2017 which was for entrustmeint of the
matter to the other agency was rejected hy the iearned Singie
Judge of this Court and confirmed vy the Hor’ble Supreme Court,
that does not mean that, on the suhsequent request made by the
complainants, the State Governmant should not exercise its
sovereign powers in the interest of justice in order to prevent abuse
of law. Therefore, the said juagment has no application to the facts

and circumnstances of the present case.

159. In the cas=e of Bhagat Ram vs State Of Rajasthan
reported in (1972 2 SCC 466 particularly paragraph-13 relied upon
by the iearned Senior Counsel for accused No.5 to the effect that
the principles of res judicata is also applicable to criminal
proceedings and it is not permissible in the subsequent stage of
the same proceedings or in some other subsequent proceedings
to convict a person for an offence in respect of which an order for

his acquittal has already been recorded. We have no quarrel with
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the law laid down in the said case. But in the present case, it is not
the case of the accused persons that after completion of triail, they
were honourably acquitted and subsequentiy in the same
proceedings, the State Government wants to proceed with further
investigation against them. As such, the caid case has no

application to the facts and circumstancas of ttie present case.

160. Another judgment relied upcen by the learned Senior
Counsel for the aczused in the case of Khoday Distilleries Limited
(now known as khoday india Iimited) and Others vs. Sri
Mahadeshwara Sahakara Sakkare Xarkhane Limited, Kollegal
(under liquidatiorij represented by the Liquidator (2019) 4 SCC
376 particuiarly paragraphs-22 and 23 with regard to rule of law,
the law laid dowrni in the said case is not applicable to the facts and
circumstarices cf the present case. So also the judgments relied by
the learned Senicr Counsel for accused No.21 in the case of Union
of India vs. K.M. Shankarappa reported in (2001) 1 SCC 582
particularly paragraph-7 as well as State of Tamilandu vs. State of
Kerala and Another reported in (2014) 12 SCC 696 have no

application to the facts and circumstances of the present case.
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161. Though the learned Senior Counsel for accused No.21
relied upon the dictum of the Hon’ble Supreme Couit in the case of
Delhi International Airport Ltd vs Internationa! Lease Finarice
reported in (2015)8 SCC 446 with regard to paragrapin 23(72) to
the effect that the State Government has not, followed the mandate
of the provisions of the First Schedule cf the Karnataka Government
Business Transaction Rules, 1977 while pnassing the impugned
order. On careful perusal of the impugned order passed by the
State Government, the auvthorities of the State Government have
not only applied the procedure as contemplated, but also have
obtained approva! from the Hon’ble Home Minister as well as the
Hon’ble Chief Minister ana thereafter, His Excellency, the Governor
and have proceeded to issue the Government Notification. As such,
the same in accordarice with law and also with the Karnataka
Government Business Transaction Rules, 1977. Therefore, the said
judgment has no application to the facts and circumstances of the

present case.

162. The learned Senior Counsel appearing for accused

Nos.21, 16 and 15 further relied upon the judgment of the Hon’ble
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Supreme Court in the case of Vinay Tyagi vs. Irskad aii alias
Deepak and Others reported in (2013)5 SCC 762 narticularly
paragraphs-22 and 23 with regard to further investigation wirere it
is held that there is no question of freskh investigation c¢r re-
investigation or de nova investigation under the provisions of
Section 173(8) of the Code of Crimina! Procedure. Admittedly, in
the present case, the entrustment cof the case to the 2™
respondent-CBI for “further investigaticn” was nanded over by the
State Government ty the impugned order dated 6.9.2019 only for

the purpose or furthier irvestigation and the same is permissible in

terms of the prcvisions of Section 173(8) of the Code of Criminal
Procedure, in view of the fact that, during the pendency of the trial,
it has come into light that some of the material witnesses-police
officials, including previous investigating officers, and documents
liave been igncred by the investigating Officer and real culprits
have been isft out. Admittedly, after investigation, the
supplementary charge sheets are already filed and the matter is
now posted for further trial. Therefore, the said judgment has no

appiication to the facts and circumstances of the present case.
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163. All other judgments relied upon by the learnad Senior
Counsel for the petitioners-accused are not at all applicacle to the

facts and circumstances of the present case.

164. It is well settled that, if a prima facie case is rnade out,
disclosing the ingredients of the offences as alleged against the
accused, the Court cannot quashi the criminai proceedings as
admittedly in the present case, when the tria! is half way charge
sheets are filed by impleading the new accused persons, cognizance
of the offences aiready taken by the competent Court and now the
matter is being posted for further trial. Therefore, this Court
cannot quasth the implgned order passed by the State Government
as well as the FIR culminatirig into filing of supplementary charge
sheets, taking of cognizance by the competent Court and that too
when the matter is now being posted for further trial in exercise of
powers - under the provisions of Articles 226 and 227 of the
Constituticn of India read with Section 482 Cr.P.C. Our view is
fortified by the dictum of the Hon’ble Supreme Court in the case of
Rajeev Kourav -vs- Baisahab and Others reported in 2020 SCC

On’ine SC 168 wherein at paragraph-8 it is held as under:
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"8. It is no more res integra that exercise cf
power under Section 482 CrPC to quash a criminal
proceeding is only when an allegation rnade in the
FIR or the charge-sheet constitutes the
ingredients of the offence/offerices alleged.
Interference by the High Court under Section 482
CrPC is to prevent the abuse of process of any
court or otherwise to secure the ends of justice. It
is settled law that the evidence produced by the
accused in his defence cannot be looked into by
the court, except in vary  exceptional
circuimstances, at the initial stage of the criminal
preceedings. It is trite law that the High Court
cannct embark upon the appreciation of evidence
while consideriria the petition filed under Section
482 CrPC for quashing criminal proceedings. It is
clear frcm the law laid down by this Court that if a
prima ftdacie case is made out disclosing the
ingredients of the offence alleged against the
accused, the Court cannot quash a criminal

preceeding.”

i65. The Hon’ble Supreme Court while considering the powers
of the High Courts under the provisions of Section 482 Cr.P.C. in

the case of Kaptan Singh -vs- State of Utter Pradesh and Others
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reported in 2021 SCC OnLine SC 580 at paragraphs 12, 13, 25 and

26 has held as under:

“"12. It is submitted that as heid bv this Court in
the case of XYZ (Supra) when there are serious
triable allegations i complaint i is improper to
guash the FIR in exercise of inherent powers of
High Court under Section 482 Cr.P.C.

13. It is further submitted that the High Court has
failed to appreciate and consider that the civil
proceedings were ‘nitiatad initially by Munni Devi
and thereafter the accused no. 2 filed the suit
only for permanent injunction and no suit for
specific performaince has been filed. It is
submitted that as such there are very serious
allegations of torgery of the joint notarized
documerit dated 27.10.2010 by which the accused
have alleged to have given Rs. 25 lakhs to Munni
Devi. It is submitted that the High Court has
failed to appreciate and consider the fact that in
the present case there are two documents of the
very date i.e. 27.10.2010, one is registered one in
which the sale consideration is stated to be Rs. 25
lakhs and in another document of same date
dated 27.10.2010, the sale consideration is stated
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to be Rs. 35 lakhs and it is stated that Rs. 25
lakhs have been paid to Munni Devi. It is
submitted that the payment of Rs. 25 lakhs and
even the existence of joint notarized agreement
dated 27.10.2010 is to be considzred at the time
of trial. It is submitted that theiefore, when there
are serious triable issues, the High Couit is not

justified in quashing the criminal proceedings.

25. The High Court has failea to appreciate and
consider the fact that there a&are very serious
triable issies/allegjations which are required to be
gone into and considerea at the time of trial. The
High Court has lost sight of crucial aspects which
have emerged during the course of the
investigation. The High Court has failed to
appreciate and consider the fact that the
document i.e. a joint notarized affidavit of Mamta
Gupta - Accused No. 2 and Munni Devi under
which according to Accused no. 2 -Ms. Mamta
Gupta, Rs. 25 lakhs was paid and the possession
was transferred to her itself is seriously disputed.
it is required to be noted that in the registered
agreement to sell dated 27.10.2010, the sale
consideration is stated to be Rs. 25 lakhs and with
no reference to payment of Rs. 25 lakhs to Ms.

Munni Devi and no reference to handing over the
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possession. However, in the joint notarized
affidavit of the same date i.e., 27.10.2010 sale
consideration is stated to be Rs. 35 lakhs out of
which Rs. 25 lakhs is alleged to have been paid
and there is a reference to transfer of possessiori
to Accused No. 2. Whether Rs. 25 lakhs has been
paid or not the accused have to establish during
the trial, because the accused are relying upon
the said document end payment of Rs. 25 lakhs
as mentioned in the joint notarized affidavit dated
27.10.2010. I: is also re¢uired to be considered
that the first agreemerit to sell in which Rs. 25
lakhs 1s stated toc Ce sale consideration and there
is refzrence to the payrnent of Rs. 10 lakhs by
chegues. It is a registered document. The
aforesaid &re ail triable issues/allegations which
are required to be considered at the time of trial.
The High Court has failed to notice and/or
consider the material collected during the

investication.

26. Now so far as the finding recorded by the
iligh Court that no case is made out for the
offence under Section 406 IPC is concerned, it is
to be noted that the High Court itself has noted
that the joint notarized affidavit dated 27.10.2010

is seriously disputed, however as per the High
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Court the same is required to be considered in the
civil proceedings. There the High Court has
committed an error. Even the High Court has
failed to notice that another FIR has been lodged
against the accused for the offences under
Sections 467, 468, 471 IPC with respect io the
said alleged joint notarized affidavit. Even
according to the accused the possession was
handed over tc them. However, when the
payment of Rs. 25 lakhs as mentioned in the joint
notarized affidavit is seriously disputed and even
one cf the cheques out of 5 cheques each of Rs. 2
lakhs was dishonioured and according to the
accusad they were handed over the possession
(which s seriously disputed) it can be said to be
entrustmerit of property. Therefore, at this stage
to opine that no case is made out for the offence
under Sectionn 406 IPC is premature and the
aforesaid aspect is to be considered during trial. It
is also required to be noted that the first suit was
filec by Munni Devi and thereafter subsequent
suit came to be filed by the accused and that too
for permanent injunction only. Nothing is on
record that any suit for specific performance has
been filed. Be that as it may, all the aforesaid

aspects are required to be considered at the time
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of trial only. Therefore, the High Court has grossiy
erred in quashing the criminal proceedings by
entering into the merits of the allegations as if the
High Court was exercising the appellate
jurisdiction and/or conducting the trial. The Higli
Court has exceeded its jurisdiction in guashing the
criminal proceedings in exercise oi poweis under
Section 482 Cr.P.C.”

166. On_ meticulous conscideration of all the pleadings,

objections and the arguments advanced by the learned Counsel for

the parties as well as the material on record, it clearly depicts that

the local investigating officers nave not conducted the investigation

in_a fair and prener manner to both victim as well as accused

persons, thereby seme of the accused persons have been shielded

to escape from the clutches of law and the subsequent

supplementary charge sheets filed clearly illustrates that the very

investigatina officers — accused Nos.19 and 20 have colluded with

accusad persoris by receiving gratification in order to dilute the

irivestigation and there are abundant material on record and overt

acts against the said accused persons. Now the matter is being

posted for further trial and the accused persons have to face the

trial. The petitioners-accused have not made out a case as to how
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they are prejudiced by facing trial. Ultimately after trial, the truth

always prevails and hence, no injustice would be caused to th

accused persons in facing the trial. In the circuinstancges, this is rniot

a fit case where this Court can interfere with the imnhuained crder

passed by the State Government_ in exercise of discretionary poweis

under Articles 226 and 227 of the Constitutich of India read with

Section 482 Cr.P.C. in eritrusting the case to the 2™ respondent-

CBI for further investigation cuiminating into filing of FIR and

resultantly, the invzastigation is carried out by the investigating

~na

officers of the 2™ respondent-CBI during the pendency of the

interim o -der of =stay granted by the Hon'ble Supreme Court staying

operation of the learncd Singie Judge of this Court with effect from

20" February, 2020 till the disposal of the SLP on 11.8.2021 and

even after disposal oi SLP, the Hon’ble Supreme Court has

XIV - Conclusion

167. For the reasons stated above and in the light of the

principies enunciated in the judgments of the Hon’ble Supreme
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Court stated supra, the points raised in these writ petitions are

answered as follows:

a) The 1% point raised in these writ petitions is
answered in the negative holdirig that the
petitioners - Accused ‘Nos.1,5,15,16 and 21, in
these writ petitions have not made cut a case to
quash the impugned Governiment Order bearing
No.HD 48 PCB 2016, Bengaiuru, dated 6.9.2019,
by which sanction has been accorded to the
Centrai Bureau of Investigation, under Section
(6) of Delhi Special Police Establishment Act,
1946 for ‘further investigation” of Crime
No.125/2016 undeir Section 302 of IPC lodged in
Dharwad Sub-Urican Police Station, Dharwad, and
tc quasn the FTR dated 24.9.2019 made in
Bangalore/CB1/ACB/BLR 2019 RC 17(S)/2019, by

the Superintendent of Police, Central Bureau of

Investigation, in the facts and circumstances of

the present case.

b) The 2" point is answered in the affirmative
holding that the Investigating Officer of the 2"
respondent/CBI is empowered to proceed with the
investigation, in view of the interim order passed
by the Hon’ble Supreme Court dated 20.2.2020
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in SLP (Criminal) No0.1348/2020 (from 20.2.2920
to 11.8.2021) staying the operation of the order
passed by the learned Single Judge oi this Court
dated 21.11.2019 made in W P. N0.51012/2019,
in the peculiar facts and circumstances of the

present case.

XV - Resuit

168. In view of the above, we pass the following order:

()

(ii)

Writ P=atition No.510612/Z01S filed by Accused
No.1 - Basavaraj shivappa Muttagi;

Writ Petition Ne.52575/2019 filed by Accused
No. 5 - Vinayak,

Writ Petition Ne.15828/21 filed by Accused
No.15 - Vinay Kulkarni;

Writ Petition W0.16088/21 filed by Accused No.16
- Chandrashekar Indi; AND

Writ Petition No.16081/21 filed by Accused No.21
- Socmashekar,

are hereby dismissed as devoid of merits.
In view of dismissal of these writ petitions, the

impleading application filed in W.P.
No0.51012/2019, is also disposed off.



(iii)
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The learned LXXXI Addl. City Civil and Sessions
Judge, Bengaluru (CCH 82), is hereby directed tc
expedite the trial in SPI.C No.565/2C21 (which
was earlier pending before the IV Addl. District &
Sessions Judge, Dharwad in S.C. No0.50/2017),
without being influenced: by any of the
observations made in this order, and broceed

strictly in accordance with law.
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