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Case :- CRIMINAL REVISION No. - 1066 of 2022
Revisionist :- Chaman Mangla

Opposite Party :- State of U.P. and Another

Counsel for Revisionist :- Somya Chaturvedi,Gopal Swarup
Chaturvedi (Senior Adv.)

Counsel for Opposite Party :- G.A.,Harsh Vardhan Deshwar

Hon'ble Shekhar Kumar Yadav,J.

1.  Heard Mr Gopal Swarup Chaturvedi, learned Senior
Counsel assisted by Ms Somya Chaturvedi, learned counsel for
the revisionist, Mr Harsh Vardhan Deshwar, learned counsel for
the opposite party no. 2 and Mr L. M. Singh, learned AGA for

the State and perused the record.

2.  This Criminal Revision is directed against the order dated
15.02.2022 passed by learned Addl. District and Sessions
Judge, FTC-I Mathura, whereby the application for discharge
under Sections 498-A, 504, 506, 376 IPC and Section 3/4 of
Dowry Prohibition Act moved by the revisionist u/s 227 Cr.P.C.
in Sessions Case No. 287 of 2021 (State Vs Chaman Mangla)

arising out of Case Crime No. 771 of 2020, has been rejected.

3. Initially an FIR vide Case Crime No. 771 of 2020 was
registered against the revisionist and his father and mother by
the complainant/opposite party no. 2 on 08.11.2020, under
Sections 498-A, 504, 506, 376 IPC and Section % of Dowry
Prohibition Act.

4.  Prosecution story as narrated in the FIR is that the
revisionist was to open a cloth-showroom and thereafter he
would marry the complainant within a year of opening of
showroom. Revisionist is said to have called the complainant at

his residence and introduced her with his parents. Seeing her,



his parents also said that they liked her and as soon as the
showroom is opened they would marry complainant with his son
(revisionist). It is further averred that revisionist always called
the complainant at his residence in presence of his parents and
used to treat the complainant as his wife and had also made
sexual relationship on that pretext; and when two years had
elapsed, neither the showroom was opened nor the revisionist
solemnized marriage with complainant, thereafter, the
complainant is said to have asked the parents of the revisionist
to get their marriage solemnized upon which the parents of the
revisionist said that opposite party no. 2 used to visit their
house as their daughter-in-law and soon they would get the
marriage of opposite party no. 2 solemnized with revisionist. It
is further averred that in the month of October, complainant
again asked the revisionist and his parents to solemnize the
marriage as the revisionist is harassing her mentally and
physically for almost two years and in case the marriage is not
solemnized within a month, the complainant would take legal
action against them. It is further alleged that thereafter, parents
of the revisionist demanded Rs. 25 Lacs for marriage and also
said that if the parents of the complainant is able to meet the
demand of revisionist, they would get their marriage
solemnized, failing which the marriage would not be finalized. It
is further alleged that when the complainant asked the parents
of the revisionist that the revisionist is making physical
relationship with her for the last two years, thereupon she was

abused in filthy words, threatened and also driven out.

5.  After registration of the FIR, Investigating Officer recorded
the statement of complainant and other material witnesses
under Section 161 Cr.P.C. and the victim was also medically
examined at CHC Kosi Kalan, District Mathura on 8.11.2020
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from where she was referred to District Women Hospital,
Mathura, where the complainant/victim has refused for her

internal medial examination.

6. The statement of the victim under Section 164 Cr. P. C.
was also recorded before the Magistrate. The extract of

statement is as under:-
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7.  After concluding the investigation, the Investigating Officer
submitted the charge sheet on 25.11.2020 only against the
revisionist under Sections 498-A, 504, 506, 376 IPC and
Section 3/4 of D. P. Act, upon which cognizance was taken by
the court below vide order dated 23.12.2020. Thereafter,
revisionist is said to have moved an application for discharge

on 7.9.2021, which was objected by the complainant/opposite
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party no. 2 by filing her objection on 30.09.2021. The court
below after taking into account the entire material available on
record rejected the discharge application filed by the revisionist
vide impugned order dated 15.2.2022 and fixed the next date
for framing of charge against the revisionist under Section 376,
504, 506 IPC and Section 4 of the D.P. Act. It is this order which

is subject matter of challenge before this Court.

8. It is contended by learned counsel for the revisionist that
the trial court has rejected the discharge application without
considering the fact that the victim is major and allegation of
physical relation between the revisionist and O.P. No. 2 was a
consensual physical relationship, therefore, no offence under
Section 376 IPC is made out. It is further contended by learned
counsel for the revisionist that the impugned order has been
passed without considering the material on record and while
passing the order impugned court below has not applied it's
judicial mind. He further submits that the impugned order
rejecting the application for discharge is wholly illegal,
capricious and against weight of evidence on record. It is
further submitted that there are several contradictions between
the version of the FIR and the statements of the informant said
to have been recorded under Section 161 and 164 Cr.P.C. and
the order has been passed illegally in a routine manner and
without application of judicial mind, and therefore, the same is

liable to be quashed.

9. On the other hand, learned counsel appearing for
Opposite Party No. 2 as well as learned A.G.A. appearing for
the State submitted that record reveals that the revisionist had
established physical relationship with the complainant on false

promise of marriage and when he refused to marry present
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prosecution has been initiated against the revisionist. Material
available on record reveals that O.P. No.2/complainant had
entered into physical relationship with the revisionist on
misconception of fact and the said consent cannot be
considered as a voluntary consent under Section 90 of the
Indian Penal Code; that presumption can be drawn under
Section 114 A of the Indian Evidence Act that the revisionist had
sexual intercourse on false assurance of marriage and the
charge sheet has rightly been submitted under Sections 376

IPC along with other sections of IPC.

10. The principles for framing of charge and discharge under
Sections 227, 228 and 239 Cr.P.C. have been summarized by
the Hon’ble Apex Court in its judgment, State Vs S. Selvi,
(2018) 13 SCC 455 wherein it has been held that if on the basis
of material on record, the Court prima facie forms an opinion
that the accused may have committed the offence, it can frame
charges. At the time of framing of charge, the Court is required
to proceed on presumption that the material produced by the
prosecution is true. At that stage, the Court is not expected to
go deep into the matter and hold that the material produced

does not warrant conviction.

11. In Sajjan Kumar Vs CBI, (2010) 9 SCC 368, Hon’ble
Apex Court on consideration of the various decisions about the
scope of Section 227 and 228, laid down the following

principles:

"(I) The Judge while considering the question of
framing the charges under Section 227 Cr.P.C. has
the undoubted power to sift and weigh the evidence
for the limited purpose of finding out whether or not a
prima facie case against the accused has been
made out. The test to determine prima facie case
would depend upon the facts of each case.
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(i)  Where the materials placed before the court
disclose grave suspicion against the accused which
has not been properly explained, the court will be
fully justified in framing a charge and proceeding
with the trial.

(iii) The court cannot act merely as a post office or
a mouthpiece of the prosecution but has to consider
the broad probabilities of the case, the total effect of
the evidence and the documents produced before
the court, any basic infirmities, etc. However, at this
stage, there cannot be a roving enquiry into the pros
and cons of the matter and weigh the evidence as if
he was conducting a trial.

(iv) If on the basis of the material on record, the
court could form an opinion that the accused might
have committed offence, it can frame the charge,
though for conviction the conclusion is required to be
proved beyond reasonable doubt that the accused
has committed the offence.

(v) At the time of framing of the charges, the
probative value of the material on record cannot be
gone into but before framing a charge the court must
apply its judicial mind on the material placed on
record and must be satisfied that the commission of
offence by the accused was possible.

(vi) At the stage of Section 227 and 228, the court
is required to evaluate the material and documents
on record with a view to find out if the facts emerging
therefrom taken at their face value disclose the
existence of all the ingredients constituting the
alleged offence. For this limited purpose, sift the
evidence as it cannot be expected even at that initial
stage to accept all that the prosecution states as
gospel truth even if it is opposed to common sense
or the broad probabilities of the case.

(vii) If two views are possible and one of them
gives rise to suspicion only, as distinguished from
grave suspicion, the trial Judge will be empowered to
discharge the accused and at this stage, he is not to
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see whether the trial will end in conviction or
acquittal."

12. Hon’ble the Apex Court in the case of Tarun Jit Tejpal Vs
State of Goa and other: 2019 SCC OnLine SC 1053 has
taken note of case law in detail while explaining the powers
under Section 227/228 Cr.P.C. and reiterated the principle as
enumerated in State Vs Selvi (supra) and Sajjan Kumar versus
C.B.l,, (2010) 9 SCC 368. In para 32 it has been held as

under:-

"32. Applying the law laid down by this Court
in the aforesaid decisions and considering the
scope of enquiry at the stage of framing of the
charge under Section 227/228 Cr.P.C., we are of the
opinion that the submissions made by the learned
Counsel appearing on behalf of the appellant on
merits, at this stage, are not required to be
considered. Whatever submissions are made by the
learned Counsel appearing on behalf of the
appellant are on merits are required to be dealt with
and considered at an appropriate stage during the
course of the trial. Some of the submissions may be
considered to be the defence of the accused. Some
of the submissions made by the learned Counsel
appearing on behalf of the appellant on the conduct
of the victim/prosecutrix are required to be dealt
with and considered at an appropriate stage during
the trial. The same are not required to be
considered at this stage of framing of the charge.
On considering the material on record, we are of the
opinion that there is more than a prima facie case
against the accused for which he is required to be
tried. There is sufficient ample material against the
accused and therefore the learned Trial Court has
rightly framed the charge against the accused and
the same is rightly confirmed by the High Court. No
interference of this Court is called for."
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13. Indisputably, it is open to this Court to quash the charges
framed by the trial court and discharge the accused revisionist
but the same cannot be done by weighing the correctness,
sufficiency of the evidence. The principle to be adopted in such
cases should be that if the entire evidence produced by the
prosecution is to be believed would it constitute the offence or
not. It is only at the stage of the trial that truthfulness,
sufficiency and acceptability of the evidence can be adjudged.
Therefore, it will not be proper to truncate or snip the
proceeding at the stage of framing of charges against the
revisionist when perusal of the statement of victim said to have
been recorded under Section 161 & 164 Cr.P.C. clearly reveals
that the revisionist made sexual intercourse with the
complainant for a continuous period of two years on false

pretext of marriage.

14. Thus, in view of the law as has been explained in several
decisions and, the fact that the trial Court having considered the
record of the case and evidence brought by the prosecution has
formed an opinion prima facie of involvement of the revisionist
in commission of offence, the court below has rightly dismissed
the argument for discharge of revisionist. There is no illegality,
perversity or impropriety in the impugned order. There is no
jurisdictional error in the impugned order. The revision is not

sustainable and is hereby dismissed.

Office is directed to certify the copy of this order to the

court below through learned Sessions Judge, concerned.

Order Date :- 26.04.2022
RavindraKSingh

(Justice Shkehar Kumar Yadav)
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