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 EXTREME COATING PRIVATE LTD.      ..... Petitioner 

    Through: Mr. Saiful Islam, Adv.  

 

    versus 

 

 JOTUN INDIA PRIVATE LTD.   ..... Respondent 

    Through: 

 CORAM: 

 HON'BLE MR. JUSTICE C.HARI SHANKAR 

 

   JUDGMENT (ORAL)  

%          03.08.2022 

 

1. This petition under Article 227 of the Constitution of India 

assails orders dated 16
th
 August 2021 and 2

nd
 February 2022, passed 

by the learned District Judge (Commercial Courts) (“the learned 

Commercial Court”) in CS DJ 1070/2018 (Jotun India Pvt Ltd v. 

Extreme Coatings Pvt Ltd). 

 

2. CS DJ 1070/2018 was preferred by the respondent against the 

petitioner.  The dispute between parties being admittedly commercial, 

the suit was filed as a commercial suit under the provisions of the 

Code of Civil Procedure, 1908 (CPC), as amended by the Commercial 

Courts Act, 2015. 

 

3. The petitioner, as the defendant in the suit, moved an 

application under Order VII Rule 11 of the CPC, seeking rejection of 

the suit on the ground that it had been filed in violation of Section 12-
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A
1
 of the Commercial Courts Act, which requires the plaintiff to resort 

to pre-institution mediation before approaching the Court.  The 

respondent having not travelled the said route, the petitioner, as 

defendant in the suit, prayed that the suit be rejected under Order VII 

Rule 11 of the CPC. 

 

4. The learned Commercial Court, addressing the objection of the 

petitioner, noted that the suit had been filed by the respondent on 20
th
 

September 2018.  On that date, the learned Commercial Court noted 

that, though the Delhi Legal Services Authority (DLSA) had been 

notified under Section 12-A(2) of the Commercial Courts Act as the 

agency for pre-institution mediation under Section 12-A of the 

Commercial Courts Act, vide notification dated 3
rd

 July 2018, no 

mechanism, for such pre-institution mediation, had been put in place.  

The learned Commercial Court observed that implementation of the 

protocol prescribed by Section 12-A of the Commercial Courts Act 

involves three stages.  The first stage was the coming into force of the 

provision itself.  This stage had stood crossed on 3
rd

 May 2018 when 

                                           
1 12-A.  Pre-Institution Mediation and Settlement. –  

(1)  A suit, which does not contemplate any urgent interim relief under this Act, shall not be 

instituted unless the plaintiff exhausts the remedy of pre-institution mediation in accordance with 

such manner and procedure as may be prescribed by rules made by the Central Government. 

(2)  The Central Government may, by notification, authorise the Authorities constituted under 

the Legal Services Authorities Act, 1987 (39 of 1987), for the purposes of pre-institution mediation. 

(3)  Notwithstanding anything contained in the Legal Services Authorities Act, 1987 (39 of 

1987), the Authority authorised by the Central Government under sub-section (2) shall complete the 

process of mediation within a period of three months from the date of application made by the 

plaintiff under sub-section (1): 

Provided that the period of mediation may be extended for a further period of two months with 

the consent of the parties: 

Provided further that, the period during which the parties remained occupied with the pre-

institution mediation, such period shall not be computed for the purpose of limitation under the 

Limitation Act, 1963 (36 of 1963). 

(4)  If the parties to the commercial dispute arrive at a settlement, the same shall be reduced 

into writing and shall be signed by the parties to the dispute and the mediator. 

(5)  The settlement arrived at under this section shall have the same status and effect as if it is 

an arbitral award on agreed terms under sub-section (4) of Section 30 of the Arbitration and 

Conciliation Act, 1996 (26 of 1996). 

https://www.scconline.com/Members/BrowseResult.aspx#BS22


CM(M) 767/2022 Page 3 of 8 
 

Section 12-A was introduced in the Commercial Courts Act.  

Thereafter, notes the learned Commercial Court, Section 12-A(2) 

required the Central Government to notify authorities constituted 

under the Legal Services Authorities Act, 1987, for the purposes of 

pre-institution mediation under Section 12-A(1).   This stage also 

stood crossed on 3
rd

 July 2018, when a notification was issued by the 

Central Government notifying the DLSA as the authority for pre-

institution mediation under Section 12-A(1).  Once the authority for 

the purposes of Section 12-A(1) stood thus notified, the learned 

Commercial Court notes that, in order to comply with the remaining 

sub-sections of Section 12-A, a mechanism for pre-institution 

mediation by the authority so notified was required to be put in place.  

This, as he prefers to term it, was the “third stage” of the protocol 

envisaged by Section 12-A. This stage, notes the learned ADJ, was 

crossed only on 27
th

 November 2018, when, vide Letter No. 

18/DLSA/LAW/pre-institution mediation/2018/12817, a Standard 

Operating Procedure (SOP) was enforced for pre-institution mediation 

by the DLSA.  It was only thereafter, therefore, that a plaintiff, 

instituting a suit, could, prior thereto, exhaust the pre-institution 

mediation protocol envisaged by Section 12-A of the Commercial 

Courts Act. 

 

5. In view thereof, the learned ADJ, observing that it was 

impossible for the respondent to have exhausted the protocol 

envisaged by Section 12-A of the Commercial Courts Act before filing 

CS DJ 1070/2018, rejected the petitioner’s objection to the 
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maintainability of the suit and, accordingly, dismissed the petitioner’s 

application under Order VII Rule 11 of the CPC. 

 

6. The petitioner, quixotically, sought review of the aforesaid 

order dated 16
th

 August 2021 by moving a review application before 

the learned Commercial Court.   The review application was 

predicated solely on the judgment of the Supreme Court in Ambalal 

Sarabhai Enterprises v. K. S. Infraspace,
2
 which held that the 

provisions of the Commercial Courts Act were mandatory and 

required to be complied with.   

 

7. The learned Commercial Court has, vide a subsequent order 

dated 2
nd

 February 2022, which is also under challenge in the present 

petition, rejected the review petition, reiterating its view that it was 

impossible for the respondent to have complied with the provisions of 

the Commercial Courts Act at the date of filing of the suit.  As such, 

the learned Commercial Court held that there was no error apparent on 

the face of record in its earlier order dated 16
th

 August 2021 and that, 

therefore, the review application was bereft of merit. 

 

8. Assailing both these orders, the petitioner has approached this 

Court under Article 227 of the Constitution of India. 

 

9. The petition is, clearly, vexatious, and nothing more. 

 

10. A bare reading of Section 12-A(1) reveals that it applies at the 

                                           
2
 2019 SCC OnLine SC 1311 
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stage of “institution” of a suit.  To a query from the Court, as to when 

a suit could be said to have been instituted, Mr. Saiful Islam, learned 

Counsel for the petitioner candidly acknowledged that the institution 

of the suit would be when the suit was filed or tendered in the Registry 

of the Court.  This is also clear from Section 15
3
 of the CPC, which 

envisages “institution” of a suit in the Court of the lowest grade 

competent to try it.  P. Ramanatha Aiyar, in his classic Advanced Law 

Lexicon, defines “the institution of a legal proceeding in a Court” as 

“plainly comprehending the filing of a proper plaint or complaint, 

process of bringing necessary parties into Court”.  The Supreme 

Court, in B. Bannerjee v. Anita Pan
4
, held that the expression 

“institution of the suit” referred to filing of a fresh pleading. 

 

11. On its plain words, Section 12-A(1) applies only at the stage of 

institution of the suit, i.e. at the stage when the suit is filed or 

presented in the Court competent to try it.  It has no application 

whatsoever after the suit has been instituted.  The provision stands 

worked out the moment the suit is instituted.  There can be no question 

of applying Section 12-A(1) at any point of time after the suit was 

filed or presented by the plaintiff in the competent Court.    

 

12. Mr. Saiful Islam, learned Counsel for the petitioner does not 

dispute the fact that, on 22
nd

 September 2018, when the respondent 

filed the suit before the learned Commercial Court, it was not possible 

to comply with Section 12-A(1) of the Commercial Courts Act, as no 

                                           
3 15.  Court in which suits to be instituted. – Every suit shall be instituted in the Court of the lowest 

grade competent to try it. 
4 (1975) 1 SCC 166 
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mechanism for pre-institution mediation had been put in place, though  

the DLSA had been notified under Section 12-A(2) as the competent 

authority in that regard.  He, however, ventured to submit that, given 

the mandatory nature of Section 12-A, the suit could have been 

returned to the petitioner for re-presentation after the protocol for pre-

institution mediation had been put in place. 

 

13. The submission, at its face, has merely to be stated to be 

rejected.  It would be absurd to hold that, as no pre-institution 

mediation was in place on the date when the respondent filed his suit, 

the suit ought to have been returned to the respondent for 

representation after the protocol for pre-institution mediation was in 

place.  Even otherwise, return of a suit can only be on grounds 

envisaged by Order VII Rule 10 of the CPC, and not because there 

was no mechanism in place for pre-institution mediation. 

 

14. The prejudice that the respondent would face, were the suit to 

have been returned to him for representation after the pre-institution 

mediation protocol was put in place, is, needless to say, quite another 

matter altogether. 

 

15. It is a well settled principle that the law cannot require any 

person to do the impossible
5
.  Authorities on this point are legion.  In 

Vinod Kumar Kaul v. U.O.I.
6
, the Supreme Court categorically holds 

that law does not compel a person to do the impossible.  In Re: 

                                           
5 lex non cogit ad impossibilia 
6
 AIR 1996 SC 753 
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Presidential Poll
7
, the Supreme Court held, applying the maxim lex 

non cogit ad impossibilia, that “when it appeared that the performance 

of the formalities prescribed by a statute have been rendered 

impossible for circumstances over which the persons interested had no 

control, like an act of God, the circumstances would be taken as a 

valid excuse”.  There are a multitude of authorities on the point.  

 

16. As it was impossible, on 22
nd

 September 2018, for the 

respondent to have complied with the provision of pre-institution 

mediation envisaged by Section 12-A(1) of the Commercial Courts 

Act, the application of the petitioner was obviously misconceived and, 

apparently, an attempt to protract the proceedings in the suit.  The 

Court is fortified in this impression by the fact that, despite the order 

dated 16
th
 August 2021 of the learned Commercial Court having 

clarified this position unequivocally, the petitioner not only preferred a 

review petition, which took another six months to be decided but has, 

thereafter, dragged the matter further to this Court by invoking Article 

227 of the Constitution of India. 

 

17. The procedural formalities in the CPC are intended to facilitate 

litigation by chalking out, in clear terms, the procedure to be followed, 

and not to be abused as an instrument of oppression, to frustrate 

proceedings validly instituted.  This Court, therefore, while affirming 

the impugned orders passed by the learned Commercial Court, 

deprecates the attitude of the petitioner in no uncertain terms.   

 

                                           
7
 1974 2 SCC 33 
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18. Accordingly, this petition is dismissed with costs of  ₹ 11,000/- 

to be paid by the petitioner by way of a crossed cheque/demand draft 

favouring the respondent within two weeks from today.   

 

19. Proof of payment of costs shall be tendered to the learned 

Commercial Court on the next date of hearing when the matter is 

listed before it.   Miscellaneous applications are also disposed of. 

    

 

 

C.HARI SHANKAR, J 

AUGUST 3, 2022 

r.bararia 
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