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HIGH COURT OF CHHATTISGARH, BILASPUR

Judgment reserved on :  23/09/2021

Judgment delivered on:  21 / 01 /2022

CRA No. 458 of 2001

 Laxman Singh S/o. Gujru Singh, aged 32 years, Head Constable
No. 808, Thana Jaijaipur, District Bilaspur.

---- Appellant

Versus 

 State of  Chhattisgarh,  through the District  Magistrate,  Raipur
(C.G.)

---- Respondent

For Appellant : Mr. B.D. Guru, Adv.
For State : Mr. Ishwar Jaiswal, PL
[[

Hon'ble Smt. Justice Rajani Dubey

CAV Order

21   /01/2022

1. This appeal arises out of the impugned judgment of conviction and

order  of  sentence  dated  11.05.2001  passed  by  learned  First

Additional  Sessions  Judge,  Raipur,  District  Korba  (Special  Judge,

Prevention  of  Corruption  Act)  in  Special  Criminal  Case  No.  45/91

whereby  and whereunder,  learned  First  Additional  Sessions  Judge

convicted the appellant under Section 161 of the IPC and Section 5(1)

(d)  read  with  Section  5  (2)  of  Prevention  of  Corruption  Act  and

sentenced him to undergo R.I. for 1 year and fine of Rs. 1,000/- and

R.I.  for  one  year  and  file  of  Rs.  1,000/-  with  default  stipulation,

respectively.

2.  As  per  the  prosecution  case,  complainant  Shyam Lal  lodged  a
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report before the police station JaiJaipur against his nephew Bala Ram

Kurmi for causing the damage to his house. It is further said that to

initiate action on the report, the accused/appellant was demanding

Rs. 1,000/-. The complainant was asked to deposit at least Rs. 500/-

for which the complainant lodged the report vide Ex P-1 against the

appellant.  After  completion of  investigation charge sheet  was filed

against the appellant for the offence punishable under Section 161 of

IPC and Section 5(2)(d)/(5)(2) of Prevention of Corruption Act. 

3.  So as to hold the accused/appellant guilty,  the prosecution has

examined  as  many  as  4  witnesses.  Statements  of  the

accused/appellant was also recorded under Section 313 of the Cr.P.C.

in  which  he  denied the charges levelled  against  him and pleaded

innocence and false implication in the case.

4. After examination of oral and documentary evidence, learned trial

Court  convicted  the  appellant  under  Section  161  of  the  IPC  and

Section 5(1)(d) read with Section 5 (2) of Prevention of Corruption Act

sentenced him to undergo R.I. for 1 year and fine of Rs. 1,000/- and

R.I.  for  one  year  and  file  of  Rs.  1,000/-  with  default  stipulation,

respectively. Hence, the present appeal filed by the appellant.

5.  Learned  counsel  for  the  appellant  submits  that  the  impugned

conviction and sentence is contrary to law and evidence available on

record.  The prosecution has failed to prove demand and acceptance

of the illegal gratification by the appellant. On the basis of evidence

on record, the trial Court ought to have held that the appellant has

been  falsely  implicated  because  he  has  taken  prohibitory  action

under  Section  107  and  116  of  Cr.P.C.  against  the  complainant.

Counsel for the appellant has also made his objection regarding the

reliability  of  the  evidence  of  Shyam  Lal  (PW-2).  He  would  next
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contend that the seizure of the currency note from the appellant has

not been proved in accordance with law. The prosecution has failed to

prove  that  the  complainant  has  lodged  any  report  on  28.01.1986

against on Bala Ram regarding the demand of illegal  gratification.

Defence witness Jugal Kishore has clearly deposed that the currency

notes  were  illegally  trusted  into  the  pocket  of  the  appellant.  The

entire  prosecution  story  is  highly  improbable  and  un-natural,  the

presumption against the appellant is not available in the facts and

circumstances of the case and in spite of the said rule of evidence the

prosecution has failed to prove its case beyond all reasonable doubts,

therefore, the judgment and conviction is liable to be set-aside.

6.  In  support  of  his  argument,  learned  counsel  for  the  appellant

placed reliance on the decision of Hon'ble Supreme Court in the case

of Khilli Ram Vs. State of Rajasthan reported in 1985 (1) SCC 28

and F.U. Siddique (Dead) Vs. State of C.G. reported in  2018(2)

C.G.L.J. 400.

7. Learned State counsel has supported the impugned order passed

by the trial Court.

8.  Heard  counsel  for  both  the  parties  and  perused  the  material

available on record.

9. Complainant Shyamlal (PW-2) has stated that his brother Bala Ram

and son of Bala Ram with other person had caused damage of his

house and he had complained about the incident before the Police

Station Jaijaipur but no action has been taken, therefore he filed a

complaint  case  before  the  Court,  Shakti.  Before  the  complaint,

accused Laxman Singh, the present applicant, demanded Rs. 1,000/-

to initiate the action on the report. He said that he could not give

money collectively in one time then he was asked to deposit at least
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Rs. 500/-. In his cross-examination he admitted in para 7 that:

Þ;g lgh gS fd Fkkuk tStSiqj }kjk esjs ,oa ckykjke ds f[kykQ 107&116 n-a iz-

la- dh dkjZokbZ lDrh esa rglhynkj ds vnkyr esa dh FkhAß

11. In this case complainant is the sole witness of demand of money

and complainant stated that appellant was not taking any action of

his  report.  In  this  case  prosecution  did  not  produce any report  of

complainant. 

12. Ramcharan Panda (PW-4) who is a retired Inspector has stated in

his statement in paras 14 and 15 as under:

eSaus fnukad 28-01-1986] ftldh fjiksVZ izkFkhZ }kjk fd;k tkuk crk;k x;k Fkk]

dh tkap ugha dhA fnukad 28-01-1986 dh fjiksVZ ds laca/k esa eSaus Loa; fdlh

izdkj dh tkap ugha dh bl laca/k esa dh xbZ dk;Zokgh ds laca/k esa izfrosnu

eaxok;k FkkA  fnukad 28-01-1986 dh fjiksVZ ds laca/k esa fo'ks"k :i ls tkudkjh

ysus dk dksbZ dkj.k ugha gS D;ksafd bl fjiksVZ ds laca/k esa izkFkhZ us esjs ikl

f'kdk;r ugha dh FkhA eSaus bl rkjh[k dk jkstukepk lkUgk Hkh ugha cqyok;k

FkkA

    izkFkhZ ,oa mlds HkkbZ ds fo:) 107] 116 dh dk;Zokgh gqbZ gks rks eSa ugha

dg ldrk gwaA

13. The defence of the appellant is that he filed proceedings under

Section 106, 107 & 116 against the complainant and  his brother and

the complainant admitted this fact in para 7 of his statement.

14. In  C. K. Damodaran Nair v. Govt. of India reported in  1997

(9) SCC 477  Hon'ble Supreme Court held in para 12 as under:

“12. The position will, however, be different so far as an offence

under  Section  5  (1)(d)  read  with  Section  5(2)  of  the  Act  is

concerned. For such an offence prosecution has to prove that the

accused 'obtained' the valuable thing or pecuniary advantage by

corrupt or illegal means or by otherwise abusing his position as a
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public  servant  and  that  too  without  the  aid  of  the  statutory

presumption under Section 4(1) of the Act as it is available only

in respect of offences under Section 5 (1)(a) and (b) - and not

under Section 5 (1)(c), (d) or (e) of the Act. 'Obtain' means to

secure  or  gain  (something)  as  the  result  of  request  or  effort

(Shorter Oxford Dictionary). In case of obtainment the initiative

vests in the person who receives and in that context a demand

or request from him will be a primary requisite for an offence

under Section 5 (1) (d) of the Act unlike an offence under Section

161 IPC, which, as noticed above, can be, established by proof of

either 'acceptance'  or 'obtainment'.”

15.  In  Pannalal  Damodar  Rathi  Vs.  State  of  Maharashtra

reported  in  AIR  1979  Sc  1191  the  Supreme  Court  observed  as

under:-

“8. there could be no doubt that the evidence of the complaint

should be corroborated in material particulars. After introduction

of Section 165-A of the Indian Penal Code making the person

who offers bribe guilty of abetment of bribery, the complainant

cannot  be  placed  on  any  better  footing  than  that  of  an

accomplice and corroboration in material particulars connecting

the accused with the crime has to be insisted upon.”

16. Again in  M.O. Shamsudhin Vs. State of Kerala  reported in

1995 (3) SCC 351 the Hon'ble Supreme Court observed as under:-

“12. Now confining ourselves to the case of bribery it is generally

accepted that the person offering a bribe to a public officer is in

the nature of an accomplice in the offence of accepting illegal

gratification but the nature of corroboration required in such a

case should not be subjected to the same rigorous tests which

are generally applied to a case of an approver.  Though bribe-

givers are generally treated to be in the nature of accomplices
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but  among  them  there  are  various  types  and  gradations.  In

cases under the Prevention of Corruption Act the complainant is

the person who gives the bribe in a technical and legal sense

because in every trap case wherever the complaint is filed there

must be a person who has to give money to the accused which in

fact is the bribe money which is demanded and without such a

giving the trap cannot succeed. When there is such a demand by

the public servant from a person who in unwilling, and if to do

public good approaches the authorities and lodges a complaint,

then in order that the trap succeeds he has to give the money.

There could be another type of bribe-giver who is always willing

to give money in order to get his work done and having got the

work  done he  may send  a  complaint.  Here  he  is  a  particeps

criminis  in  respect  of  the  crime  committed  and  thus  is  an

accomplice. Thus, there are grades and grades of accomplices

and therefore a distinction could as well be drawn between cases

where a person offers a bribe to achieve his own purpose and

where one is forced to offer bribe under a threat of loss or harm

that is to say under coercion. A person who falls in this category

and who becomes a party for laying a trap stands on a different

footing because he is only a  victim of threat or coercion to which

he  was  subjected  to.  Where  such  witnesses  fall  under  the

category of 'accomplices' by reason of their being bribe-giver, in

the  first  instance,  the  court  has  to  consider  the  degree  of

complicity and then look for corroboration if necessary as a rule

of prudence. The extent and nature of corroboration that may be

needed  in  a  case  may  vary  having  regard  to  the  facts  and

circumstances.”

17. Applying the aforesaid principles of law, the evidence on record is

required to be closely examined to find out whether the prosecution

has been able to prove demand of bribe beyond all reasonable doubt

WWW.LIVELAW.IN



7

but in this case complainant is the sole witness of demand of bribe

and  he  stated  that  Police  Station  Jaijaipur  has  initiated  the

proceedings under Section 107, 116 of Cr.P.C. against him and his

brother. The complainant has stated In para 4 of his statement as

under:

ÞeSus [kh[kjke dks vfHk;qDr ds ikl Fkkus ij HkstkA  vfHk;qDr Fkkus ls eSa tgka

Fkk] ogka vk;k ,oa ihNs&ihNs [kh[kjke vk;kA eSaus vfHk;qDr dks ogha ikl esa tks

,d lkx lCth dk Vijk Fkk] ogka ys x;kA eSaus vfHk;qDr ls dgk fd vkids

dgs vuqlkj iSlk yk;k gwa] rks  vfHk;qDr cksyk fd ns] rks eSaus esjs tsc esa dkxt

esa j[ks tks uksV Fks] os fudkydj vfHk;qDr dks fn;sA mls vfHk;qDr us vius

gkFk esa fy;kA rFkk vius isaV dh nka;h tsc esa j[k fy;kA lkgc yksx tks fd

rkd esa Fks] vankt ls yxHkx 50] 60] 70 gkFk nwj Fks rks eSaus flj ij gkFk ls

[kqtyk dj b'kkjk fd;k] tks fd b'kkjk ;g Fkk fd iSlk ns fn;k gS] ,slk lkgc

yksxksa  us  eq>s  crk;k  FkkA  rc lkgc yksx  vk;s  vkSj  mUgksaus  vfHk;qqDr dks

idMk ,oa larjke dh fdjkuk nqdku ij ys x;sAß

18. Panch witness D. R. Khute (PW-1) admitted in paras 13 & 14 of his

cross-examination that:-

Þ;g lgh gS fd Nijh ds vanj D;k ?kfVr gqvk va/ksjk gksus ds dkj.k eSa ugha

ns[k ldkA geus vfHk;qDr dks b'kkjk ikus ij Nijh esa  gh idMkA gekjs

ifjp; nsus ds ckn vfHk;qDr us uksV fxjk fn;sA 

 eSaus fdrus uksV mBk;k vkSj vkj{kd us fdrus uksV mBk;s eSa fuf'pr

#i ls ugha crk ldrkA ftl vkj{kd usa uksV mBk;k Fkk mldk gkFk ugha

/kqyk;k x;k FkkAß

19. Defence witness Jugal Kishore (DW-1) stated in paras 1 & 2 of his

statement that:

ÞtStSiqj cl LVS.M esa esjh iku dh nqdku gSA esjh nqdku ls yxdj Nijh

cuh gqbZ gS ftlesa nks vkneh cSBs FksA mUgksaus gkftj vnkyr  vfHk;qDr dks
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ogka ls tkrs ns[kdj vkokt nsdj cqyk;kA vkokt lqudj gkftj vnkyr

vfHk;qDr muds ikl vk;s vkSj iVjh esa cSB x;sA

mlh le; eSus ns[kk mlesa ,d vkneh gkFk esa D;k idMk Fkk gkftj

vnkyr  vfHk;qDr dh tsc esa Mkyus yxk rks vfHk;qDr cksyk fd tcju D;k

Mky jgs gks vkSj tsc ls fudkydj  Qsd fn;kA  vkokt lqudj 2&3 O;fDr

igqp x;s vkSj  vfHk;qDr  dks idMdj vyx ,d txg ys tkdj cSBk fn;s

vkSj fy[kki<h djus yxsAß

20. In this case prosecution has examined one Panch witness Dr. R.

Khute  who  admitted  in  his  statement  that  he  did  not  see  what

happened in the shop due to darkness. He stated that complainant

Syamlal  was  sitting  in  front  of  betel  shop  while  Shyamlal  (PW-2)

stated that they are in front of vegetable shop. In this case there is

material contradiction about the place. In   F.U. Siddique (Supra)

Hon'ble Supreme Court held in para 21 as under:-

“In  the case  in  hand also,  as  per the  prosecution story,  bribe

money was given to the Appellant, who was a Sub-Inspector of

Police in uniform near a crowded betel shop situated near the

police  station.  It  is  doubtful  that  a  Sub-Inspector  who  was  in

prescribed uniform accepted the bribe money at the betel shop,

i.e., a crowded place out of his office room that is to say leaving

the  safe  place.  In  this  case,  there  is  a  material  contradiction

about the place/pocket used for keeping of the bribe money by

the  Appellant,  i.e.,  in  the  shirt  or  in  the  pant.  There  is  other

material contradiction regarding marking of the currency notes,

i.e.,  either they were marked with letters “MAC” or with letter

“C”. Admittedly, numbers of the currency notes which had been

given to the Appellant as bribe were not noted before giving to

the Appellant. Regarding demand of bribe money, it is admitted

that recording of the conversation made between the Appellant
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and  the  Complainant  was  not  done.  There  is  other  material

contradiction regarding the actual amount of bribe demanded by

the Appellant. 

In  this  case  also  the  demand  and  acceptance  of  bribe  is

doubtful. Mere recovery of tainted notes from the possession of the

appellant is not enough.

21. In the case in hand it is stated by the complainant that he send

someone to call  the appellant out of  police station and trap party

caught him near the betel shop. The defence of appellant is that he

filed proceeding under Sections 107 & 116 against complainant and

other  person  and  one  Ayodhya  Prashad  Sharma,  (PW-3),  has  also

submitted the same in his statement which is as under:-

Þtjk;e jftLVj esa bLrxklkk dz- 1686 vkSj 1786 dh izfof"V gSA bLrxklk

dz- 1686 esa i{kdkj ckykjke vkSj erjke] xksihjke] nqdkyq oxSjg dqy 15

O;fDr;ksa ds fo#) izLrqr fd;k x;k FkkA bLrxklkk dz- 1786 esa ikVhZ ua- 2

';ke yky] laqnj oxSjg dqy 15 O;fDr;ksa ds fo#) pyk FkkA mijksDr nksusk

bLrxklk 'kkfUr Hkax gksus ds vkns'k ij izfrca/kkRed dk;Zokgh i{kdkjks ds

fo#) is'k fd;k x;k FkkAß

In his cross-examination he admitted that these entries were

registered on 19.07.1986. 

22. To constitute an offence under Section 161 IPC is it necessary for

the prosecution to prove that there was demand of money and the

same was voluntarily accepted by the accused. Similarly, in terms of

Section 5(1)(d) of the Act, the demand and acceptance of the money

for doing a favour in discharge of his official duties is sine qua non to

the conviction of the accused. In this case demand of bribe money it

is  admitted that  recording of  the  conversation  made between the

appellant  and  complainant  was  not  done.  The  demand  of  bribe
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money is highly doubtful but the defence of appellant is probable that

he initiated proceedings against the complainant so he complained

against  the  appellant.  Panch  witness  has  also  not  supported  the

acceptance of money.

23. From the above discussion demand and acceptance of bribe is

doubtful.  Mere  recovery  of  tainted  note  from  the  possession  of

appellant  is  not  enough.  The  whole  prosecution  story  is  doubtful

therefore, the appellant deserves to be get benefit of doubt.

21. Consequently, the appeal is allowed. The impugned judgment of

conviction and order of sentence is set-aside. Appellant is acquitted

of the charges levelled against him. The appellant is on bail, his bail

bonds is discharged and he need not to surrender.  Fine amount, if

deposited by the applicant, be refunded to him.

Sd/-
        (Rajani Dubey)

               JUDGE

V/-
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