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HIGH COURT OF CHHATTISGARH, BILASPUR

Judgment reserved on : 23/09/2021
Judgment delivered on: 21 /01 /2022
CRA No. 458 of 2001

e Laxman Singh S/o. Gujru Singh, aged 32 years, Head Constable
No. 808, Thana Jaijaipur, District Bilaspur.

---- Appellant
Versus
e State of Chhattisgarh, through the District Magistrate, Raipur
(C.G.)
---- Respondent
For Appellant : Mr. B.D. Guru, Adv.
For State : Mr. Ishwar Jaiswal, PL

Hon'ble Smt. Justice Rajani Dubey
CAV Order

21/01/2022

1. This appeal arises out of the impugned judgment of conviction and
order of sentence dated 11.05.2001 passed by learned First
Additional Sessions Judge, Raipur, District Korba (Special judge,
Prevention of Corruption Act) in Special Criminal Case No. 45/91
whereby and whereunder, learned First Additional Sessions judge
convicted the appellant under Section 161 of the IPC and Section 5(1)
(d) read with Section 5 (2) of Prevention of Corruption Act and
sentenced him to undergo R.l. for 1 year and fine of Rs. 1,000/- and
R.I. for one year and file of Rs. 1,000/- with default stipulation,

respectively.

2. As per the prosecution case, complainant Shyam Lal lodged a
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report before the police station JaiJaipur against his nephew Bala Ram
Kurmi for causing the damage to his house. It is further said that to
initiate action on the report, the accused/appellant was demanding
Rs. 1,000/-. The complainant was asked to deposit at least Rs. 500/-
for which the complainant lodged the report vide Ex P-1 against the
appellant. After completion of investigation charge sheet was filed
against the appellant for the offence punishable under Section 161 of
IPC and Section 5(2)(d)/(5)(2) of Prevention of Corruption Act.

3. So as to hold the accused/appellant guilty, the prosecution has
examined as many as 4 witnesses. Statements of the
accused/appellant was also recorded under Section 313 of the Cr.P.C.
in which _he denied the charges levelled against him and pleaded
innocence and false implication in the case.

4. After examination of oral and documentary evidence, learned trial
Court convicted the appellant under Section 161 of the IPC and
Section 5(1)(d) read with Section 5 (2) of Prevention of Corruption Act
sentenced him to undergo R.l. for 1 year and fine of Rs. 1,000/- and
R.I. for one year and file of Rs. 1,000/- with default stipulation,
respectively. Hence, the present appeal filed by the appellant.

5. Learned counsel for the appellant submits that the impugned
conviction and sentence is contrary to law and evidence available on
record. The prosecution has failed to prove demand and acceptance
of the illegal gratification by the appellant. On the basis of evidence
on record, the trial Court ought to have held that the appellant has
been falsely implicated because he has taken prohibitory action
under Section 107 and 116 of Cr.P.C. against the complainant.
Counsel for the appellant has also made his objection regarding the

reliability of the evidence of Shyam Lal (PW-2). He would next
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contend that the seizure of the currency note from the appellant has
not been proved in accordance with law. The prosecution has failed to
prove that the complainant has lodged any report on 28.01.1986
against on Bala Ram regarding the demand of illegal gratification.
Defence witness Jugal Kishore has clearly deposed that the currency
notes were illegally trusted into the pocket of the appellant. The
entire prosecution story is highly improbable and un-natural, the
presumption against the appellant is not available in the facts and
circumstances of the case and in spite of the said rule of evidence the
prosecution has failed to prove its case beyond all reasonable doubts,
therefore, the judgment and conviction is liable to be set-aside.
6. In support of his argument, learned counsel for the appellant
placed reliance on the decision of Hon'ble Supreme Court in the case
of Khilli Ram Vs. State of Rajasthan reported in 1985 (1) SCC 28
and F.U. Siddique (Dead) Vs. State of C.G. reported in 2018(2)
C.G.L.). 400.
7. Learned State counsel has supported the impugned order passed
by the trial Court.
8. Heard counsel for both the parties and perused the material
available on record.
9. Complainant Shyamlal (PW-2) has stated that his brother Bala Ram
and son of Bala Ram with other person had caused damage of his
house and he had complained about the incident before the Police
Station Jaijaipur but no action has been taken, therefore he filed a
complaint case before the Court, Shakti. Before the complaint,
accused Laxman Singh, the present applicant, demanded Rs. 1,000/-
to initiate the action on the report. He said that he could not give

money collectively in one time then he was asked to deposit at least
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Rs. 500/-. In his cross-examination he admitted in para 7 that:

gg e & b AT SIIgR §RT AR UG 1R & Rgelrb 107—116 & W.

. P HRATS AN § TeUIdER & IMeTeld § ar oY |
11. In this case complainant is the sole witness of demand of money
and complainant stated that appellant was not taking any action of
his report. In this case prosecution did not produce any report of

complainant.
12. Ramcharan Panda (PW-4) who is a retired Inspector has stated in
his statement in paras 14 and 15 as under:
9 faTih 28.01.1986, FoTqa Rurc wefl gRT fdvam = Scm@r 13w o,
@I S gl B | A6 28.01.1986 B RUIC & Fag § H W@ fH=dl
UHR. B S el B g9 Fdg H B TS Hrdardy & ddy § ufoded
AT o1 fai® 28.01.1986 @1 RUIC & Hdy # {99 U 4 IHGR
S BT DS PRY B © Fifh 39 RUc & Fag § urff 7 W Uy

Rrerd T8 @ o | 9 39 ARG B AT Al W T8 Jofdrn

AT |

et vd SEd Wi & fawg 107, 116 @ HRAET g8 & of # T8
D qhl g |
13. The defence of the appellant is that he filed proceedings under
Section 106, 107 & 116 against the complainant and his brother and
the complainant admitted this fact in para 7 of his statement.
14. In C. K. Damodaran Nair v. Govt. of India reported in 1997

(9) SCC 477 Hon'ble Supreme Court held in para 12 as under:

“12. The position will, however, be different so far as an offence
under Section 5 (1)(d) read with Section 5(2) of the Act is
concerned. For such an offence prosecution has to prove that the
accused 'obtained' the valuable thing or pecuniary advantage by

corrupt or illegal means or by otherwise abusing his position as a



WWW.LIVELAW.IN

5

public servant and that too without the aid of the statutory
presumption under Section 4(1) of the Act as it is available only
in respect of offences under Section 5 (1)(a) and (b) - and not
under Section 5 (1)(c), (d) or (e) of the Act. 'Obtain' means to
secure or gain (something) as the result of request or effort
(Shorter Oxford Dictionary). In case of obtainment the initiative
vests in the person who receives and in that context a demand
or request from him will be a primary requisite for an offence
under Section 5 (1) (d) of the Act unlike an offence under Section
161 IPC, which, as noticed above, can be, established by proof of

either 'acceptance' or 'obtainment'.”

15. In Pannalal Damodar Rathi Vs. State of Maharashtra
reported in AIR 1979 Sc 1191 the Supreme Court observed as

under:-
“8. there could be no doubt that the evidence of the complaint
should be corroborated in material particulars. After introduction
of Section 165-A of the Indian Penal Code making the person
who offers bribe guilty of abetment of bribery, the complainant
cannot be placed on any better footing than that of an
accomplice and corroboration in material particulars connecting

the accused with the crime has to be insisted upon.”

16. Again in M.O. Shamsudhin Vs. State of Kerala reported in

1995 (3) SCC 351 the Hon'ble Supreme Court observed as under:-

“12. Now confining ourselves to the case of bribery it is generally
accepted that the person offering a bribe to a public officer is in
the nature of an accomplice in the offence of accepting illegal
gratification but the nature of corroboration required in such a
case should not be subjected to the same rigorous tests which
are generally applied to a case of an approver. Though bribe-

givers are generally treated to be in the nature of accomplices
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but among them there are various types and gradations. In
cases under the Prevention of Corruption Act the complainant is
the person who gives the bribe in a technical and legal sense
because in every trap case wherever the complaint is filed there
must be a person who has to give money to the accused which in
fact is the bribe money which is demanded and without such a
giving the trap cannot succeed. When there is such a demand by
the public servant from a person who in unwilling, and if to do
public good approaches the authorities and lodges a complaint,
then in order that the trap succeeds he has to give the money.
There could be another type of bribe-giver who is always willing
to give money in order to get his work done and having got the
work done he may send a complaint. Here he is a particeps
criminis in respect of the crime committed and thus is an
accomplice. Thus, there are grades and grades of accomplices
and therefore a distinction could as well be drawn between cases
where a person offers a bribe to achieve his own purpose and
where one is forced to offer bribe under a threat of loss or harm
that is to say under coercion. A person who falls in this category
and who becomes a party for laying a trap stands on a different
footing because he is only a victim of threat or coercion to which
he was subjected to. Where such witnesses fall under the
category of 'accomplices' by reason of their being bribe-giver, in
the first instance, the court has to consider the degree of
complicity and then look for corroboration if necessary as a rule
of prudence. The extent and nature of corroboration that may be
needed in a case may vary having regard to the facts and

circumstances.”

17. Applying the aforesaid principles of law, the evidence on record is
required to be closely examined to find out whether the prosecution

has been able to prove demand of bribe beyond all reasonable doubt
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but in this case complainant is the sole witness of demand of bribe
and he stated that Police Station Jaijaipur has initiated the
proceedings under Section 107, 116 of Cr.P.C. against him and his
brother. The complainant has stated In para 4 of his statement as
under:

B GRRM Bl AT B U AT TR WOl | AWM AaH A H TRl

ofT, I8l T U Uo—uIe TRIRTH AT | H Afga &l 981 a1 H Sl

g AT Feoll &1 TURT T, G&f of 17| H9 e | w6 emus
BT JTAR U1 R g, A1 WY drelt b 7, A W W Sl | BT
# 3 oA 9 9 Aaraer sfgad @ | 9 sifigad T e
B ¥ foraT| dr 37U e @l I ol H X9 fordr| wred AnT St fd

dreh H 9, SISl I TIHT 50, 60, 70 B1Y §X o A HY RR W B 9
GOl R 3R T, ST {6 oRT a8 o & O < 3 &, v died
AR < g9 9drl o] 99 WEd ol I 3R S/ AWgdd Pl

gahel Yd HaRM™ @ BT g WR of T |
18. Panch witness D. R. Khute (PW-1) admitted in paras 13 & 14 of his
cross-examination that:-
I8 WEl & b B & e T gfed Il SERT B & HRUT H AL
T WHT| TAC AMYIT Pl SIRT UH R BWI H T Udhel| TR
URed <9 & 918 ffwgad e FRT Q|
9 fahae Aie BRI QIR 3MReTd o1 fhae Ale So # [AfvEa

U I B a1 Fohdl | 9 3IRefd + Alc IS1™T AT SIBT BT A8

[T AT o7 |”
19. Defence witness Jugal Kishore (DW-1) stated in paras 1 & 2 of his

statement that:

SR a9 WS A W U B g 8| W GHM F ATHR BUR
g1 g% & FOrad a1 Sl 99 o | =M BIOR 3faTeld  IfgeRi ol
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I8l | S @B 3MMETS] S AT | 3ATATST IThX VR 3T&Teld

JIRIF S+Td U 3T 3IR Ul # 93 T |

ST G B W1 SEH Uh ATSH B H RIT UhST AT BTN
eI MG & Sl H STl o1l 3IWgad arell fb ST a1
ST W8 B 3R 919 | Faraaer B f&ar|  smars gaax 2—3 Jfdd

Ugd T AR AMYdT Bl UbSHR el Uh S8 of SIhR 4o fad
3R foramuaT - e |”

20. In this case prosecution has examined one Panch witness Dr. R.
Khute who admitted in his statement that he did not see what
happened in the shop due to darkness. He stated that complainant
Syamlal was sitting in front of betel shop while Shyamlal (PW-2)
stated that they are in front of vegetable shop. In this case there is
material contradiction about the place. In F.U. Siddique (Supra)
Hon'ble Supreme Court held in para 21 as under:-

“In the case in hand also, as per the prosecution story, bribe
money was given to the Appellant, who was a Sub-Inspector of
Police in uniform near a crowded betel shop situated near the
police station. It is doubtful that a Sub-Inspector who was in
prescribed uniform accepted the bribe money at the betel shop,
i.e., a crowded place out of his office room that is to say leaving
the safe place. In this case, there is a material contradiction
about the place/pocket used for keeping of the bribe money by
the Appellant, i.e., in the shirt or in the pant. There is other
material contradiction regarding marking of the currency notes,
i.e., either they were marked with letters “MAC” or with letter
“C”. Admittedly, numbers of the currency notes which had been
given to the Appellant as bribe were not noted before giving to
the Appellant. Regarding demand of bribe money, it is admitted

that recording of the conversation made between the Appellant
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and the Complainant was not done. There is other material
contradiction regarding the actual amount of bribe demanded by
the Appellant.

In this case also the demand and acceptance of bribe is
doubtful. Mere recovery of tainted notes from the possession of the
appellant is not enough.

21. In the case in hand it is stated by the complainant that he send
someone to call the appellant out of police station and trap party
caught him near the betel shop. The defence of appellant is that he
filed proceeding under Sections 107 & 116 against complainant and
other person and one Ayodhya Prashad Sharma, (PW-3), has also

submitted the same in his statement which is as under:-

OIRIIH IoRex § SN 6. 1686 IR 1786 a1 Ufdfte 8| SwIY

F. 1686 H UADR dIARM AR FARM, TMYRM, Fhle] HRE Bl 15

fdadl & [a%g Uwgd fhaT TAT AT | SEEN $. 1786 H UET . 2

ST T, Gax TIRE Gl 15 AT & [9%g Il o7 | IWIgd Il

SET oM~ AT B9 & MY R UfduTcdd HRIde! UeThRl &

foog Uer foar wrar o |

In his cross-examination he admitted that these entries were
registered on 19.07.1986.
22. To constitute an offence under Section 161 IPC is it necessary for
the prosecution to prove that there was demand of money and the
same was voluntarily accepted by the accused. Similarly, in terms of
Section 5(1)(d) of the Act, the demand and acceptance of the money
for doing a favour in discharge of his official duties is sine qua non to
the conviction of the accused. In this case demand of bribe money it
is admitted that recording of the conversation made between the

appellant and complainant was not done. The demand of bribe




V/I-

WWW.LIVELAW.IN

10
money is highly doubtful but the defence of appellant is probable that
he initiated proceedings against the complainant so he complained
against the appellant. Panch witness has also not supported the
acceptance of money.
23. From the above discussion demand and acceptance of bribe is
doubtful. Mere recovery of tainted note from the possession of
appellant is not enough. The whole prosecution story is doubtful
therefore, the appellant deserves to be get benefit of doubt.
21. Consequently, the appeal is allowed. The impugned judgment of
conviction and order of sentence is set-aside. Appellant is acquitted
of the charges levelled against him. The appellant is on bail, his bail
bonds is discharged and he need not to surrender. Fine amount, if
deposited by the applicant, be refunded to him.

Sd/-

(Rajani Dubey)
JUDGE




