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* IN THE HIGH COURT OF DELHI AT NEW DELHI
+ ARB.P. 702/2023 & |.A. 4255/2024
M/S MONEYWISE FINANCIAL SERVICESPVTLTD
..... Petitioner
Through:  Mr. Aditya Srinivasan, Mr. Mehvish
Khan, Mr. Rishabh Kanojiya, Advs.
Versus
DILIPJAINANDORS. .. Respondent
Through:  Mr. Purushottam Kr. Jha, Mr. A Pani,
Advs.
CORAM:
HON'BLE MR. JUSTICE JASMEET SINGH
ORDER
% 26.02.2024

1. This is a petition seeking appointment of an Arbitrator in terms of
Clause 27 of the Master Loan Agreement dated 01.05.2019 (* Loan
Agreement”).

2. The Loan Agreement is executed between the petitioner and the
respondent No.1l. The respondent No.2 has aso signed the Loan
Agreement dated 01.05.2019 as a guarantor.

3. The arbitration Clause is Clause 27 of the Loan Agreement which
reads as under:-

“27)  Anydispute or difference under or in connection with
this Agreement, or any breach thereof, which cannot be settled
by mutual negotiation between the Parties; shall be finally
settled by arbitration conducted in accordance with the
Arbitration and Conciliation Act, 1996 by a sole arbitrator.
The arbitration shall be conducted in English language. The
venue of the arbitration proceeding shall be NCT of Delhi.”
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10.

11.

Mr. Srinivasan, learned counsel for the petitioner states that as the
respondents failled to pay the outstanding dues of the petitioner, the
petitioner issued loan recall notice invoking arbitration on 27.04.2023
to the respondents.

Learned counsel further states that the respondent Nos. 3 to 5 needs to
be impleaded as parties to the arbitration proceedings as they are
signatories with the Loan Agreement. He further submits that the
present case is squarely covered by the judgement of Cox & Kings
Ltd. v. SAP India (P) Ltd., 2023 SCC OnLine SC 1634.

Mr. Jha, learned counsel for the respondents states that the respondent
Nos. 3 to 5 are not signatory to the arbitration agreement and cannot
be part of the arbitration proceedings.

He further states that the only parties who are signatory to the
arbitration agreement can be involved in the arbitration proceedings
and in case the respondent Nos. 3 to 5 are impleaded then M/s SMC
Global Securities Limited who is the holding company of the
petitioner should also be impleaded in the arbitration proceedings.

Mr Jha further submits that Cox and Kings (supra) is not applicable
to the respondent Nos. 3 to 5 as the same is only applicable to the
group companies.

| have learned counsdl for the parties.

Admittedly, in the present case, the respondent Nos.1 and 2 are the
parties to the Loan Agreement and there cannot be any doubt with
regard to the Loan Agreement being valid and binding between the
petitioner and the respondent Nos. 1 and 2.

As regards the respondent No. 3 is concerned, the letter dated
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01.05.2019 addressed by the respondent No.3 is relevant. The letter
dated 01.05.2019 reads as under:-

Dntg: l":'-'-':. 201 ]
Moneywiss Fimaecial Services Private Limived ).."'l
1106, 2 Floore, Shanii Chamier
LS A Tioad, Dellis- | 10005

Subigst: Licn Leticr

Trear Sin/fdam,

We arc having a Demal Accound 113 with SN GLOBAL SO LT V'We hoseby lien (e Seeurites
{present or Ritore) availabie in fhe above mentionad Demal Accownl ss sccwrity in ihe following creili
facilities sanctioned'pranted Ly you:

= Mame of e Borrower- Hitseurabla B Motival Sfo Bijbihen Golulesh Maotiwaln -|

v Loan Accouni Ma,- MPMOIG]

e BMame af the Bomower- Dilip Jain 5% Ashok lain

= Loan Account Mo.- MPR0] S8

= Mameof the Dorrower- Dee Kartavya Finance Limied

«  Loan Account Mo.- BMPMOZOT
I We apren to sinnd as Gawmmbor for the sbove menticored loss Metlitics, BWe herely posmnies 9
Muoncyveise the dus performance of all the obligations by the abowe mentioned Borrowers in acoordance
wiith theeir Fagility Aprecmenis. -
L"'We autharize Monsyraise 1o adjust any Margin Deficiercywldangin Call in aoy of the abowe memioned
Lonn Accounts with Searities available in ebawe mantioned Demal Account,

ewithetanding amything (o e condrany comoined in sy wrilen confrect ecoccuted o 1o be executed

+ between the abowe meslioned Borrowers and Monsywise or lis group compsanies or with mefos,

- Ifomeywise or il group companies shall al say time and at all times have the power and anihorily 1o
exereize the righl of ==-6/0 or adjust against e poyment of & ¥ maney dise by the above mantioned
Barrower(s) or by mefus or say of myfour family members, ralatives, associates or sny olbcr catity
associated 1o the undersigned. Any cutstanding from the above mentioned Bamowers or by medus or anr af
myfour Emily members, relafives, gssocisles of any Glher entity associated To the wndersigned, may De
ecoveredfBdjusied [rom The Securitics available i the Demal Account. In addiion to the nlowe,
Monoywise or s proup compaies thall also have the rghl o sell or dispose or create any form of
cncumbrance over The Sccarities svnilable in the aboyve mentioned al Accoun For paymcn of any
ducs payable by the above menlioned Bomewers ar by mefus ar any of fmyfour family mealsers, relatives,
pssocinies of any ollwer endily associaled 1o the undersigned lo Monoyewise or group companies.

e Turher declare that this awbhonby 1o Moneywise or s m‘nﬁp vampanics 15 inevecnble and shall
comlinues to be in full force 2 valid until expressly revebhed with lle wrinen consent of Moncywiss or ils

roup companies,

W icrely farther endenske o hold Monsrwize or group companzes indeswnificd and saved harmiess
feom zivd apainst all losses, damages, imfercsd, charpes, expenses and any dettimend of whastsaever kind or
nature consoguent or sliributed to Moncywise or group companies sicting or purporting o scl b tie
exarcipe of iy right of set off or lien,

Vishal 1 Séo Hemraj Pukhirmj Oswal
AN A 2TTED

2 Pratislila Awas, Near Jain Demsar Mandic Boad
Ghod Dad Raad, Surat City,

Sural- 3950010

This is a digitally signed order.
The authenticity of the order can be re-verified from Delhi High Court Order Portal by scanning the QR code shown above.
The Order is downloaded from the DHC Server on 08/03/2024 at 21:47:31



GOURT on, =} 0

Sl

& O

12. Similarly, the respondent No. 4 has addressed an email to M/s SMC
Global Securities Limited who is the holding company of the petitioner
which reads as under:-

Freen: Srun Kumar [anmZ 08§ smelinah e aom)|
ZT Agpnl I0F0 T80
wunifsmc ndisoning com; ‘Sandesp’
el kaxrshal malhpalffamcfinarcs.com
Subjesl: Fuy. Jinpanr bmik

Reparads,

Arun Eumar| Adsi. Manager | Fusdisg

Moncypwise Finoanclall Serwices Pyt LEd

117568, Ind Floor, Shanti Chasbssd, Puds Boad, Mew BeElhl - 115884 Mobile : SeS09048182 |
candiine : 911-38111000-E650 Hebiite — higpp: flpecfinance . comd

SME Walwes @ Passhan | Inteprity | Aslationship | Tencwatiom | Teustworthy

sxwe-Driginal Hessape-----

From: Sandeep [mallto:sandecpappfsmctinance.com)
Sent: 13 May 280L% 14:449

To: kamalgosl@smcindisonl ime.com; “&run Kunor®
Subject: PH: Jimaam Jimit

m===-0FiginAl MeisagEe--<--

Frox: rahul ossal [mailto:rahelfloral@yeboo. con)
Sent: 13/EGFIALE 14134

To: Fundismclinance.cos; Sandecpagpfanctinamce. com
Subieck: Jinaas limit

De=ar Eir,

AL prpsant, W Afe ovalling coabine Funding Facllicy oFf Ns.d,.08 CA. kA our EheFes BCCounts,
HAMIBI91 Ar. Hitsevrabha B HMotissla, MAD19G6 Fe. Dilip Joln & HPMB28T Ffs Dee Eartavya Flnance
ired., bgainst 16,774,880 shares wvzloed at Es.5.87 CR. apprax {§ As.S%fshare.

You are requested Eo provide furtrer Funding of Ex.2 64 CR.

Afuer the regquosted funding votal debit will be ab RE.7 CR. ard we will provide the resaiming
shares of RS, 1.5 CR. within 2-3 caws.

Exhil Hemra] Gawal

OireLToe

Yiname's drasE pet Ltd .

Boad no 51?]“': e 51‘..1

Lachin GIDC %0425,

Surat .

Phorse e +9%1-381-299513)3
'ﬂ-jlmulgg-

Dlsclaimer: Thics emall ard any files transnitted with it are conflidemtial and are solely For
the vse of the individual or enbity to whonm U Ls sddressed to. M}' wip, distribucion,
coppling or disclosere oF it by any elber perion s strictly prohlbited. IF you recedwe this
transmissica in ervor;, please notify the semder by replying to this ematl and thon Grstroy
the szseage. Dpinions, conclusions ard ather inforsation n This message Ehab do net relate
b officisl business of 30 shall be understood ©a b nefither glwen nor endoried by SHC. Sy
inforsstion contalmed in this emall, when addressed to SAC Clients s sobhfoct to the terms
and conditions governisg the client cantract. Intersst comsmications: cmnnot bo puachntesd to

be Eimely; secwre, errer or wirus-feeo. The somder does nol ecceph Mlability for Afy errars
or amtssioms .
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13. The respondent No. 5 has signed a promissory note issued in favour of
the petitioner as a guarantor.
14. Recently, the Hon'ble Supreme in Cox & Kings (supra) has observed

as under:-

6. We are not reproducing the factual matrix of the case, as
we have been called upon to settle the broader legal issues
raised in the reference. In the process, we will answer the
above legal issues, as well as other ancillary issues that have
been raised before us by counsal.

17. The arguments advanced by advocates on both sides
of the aide indicate that this Constitution Bench has been
primarily called upon to determine the validity of the group of
companies doctrine in Indian arbitration jurisprudence.
However, there are other broad ancillary issues which have
been raised by the learned counsel. These include : (i) whether
the Arbitration Act allows joinder of a non-signatory as a
party to an arbitration agreement; and, (ii) whether Section 7
of the Arbitration Act allows for determination of an intention
to arbitrate on the basis of the conduct of the parties. This
Bench will address the issues arising out of the order of
reference as well as the abovementioned ancillary issues in
due course.

157. When deciding the referral issue, the scope of
reference under both Sections 8 and 11 is limited. Where
Section 8 requires the referral court to look into the prima
facie existence of a valid arbitration agreement, Section 11
confines the court's jurisdiction to the existence of the
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examination of an arbitration agreement.

160. In Pravin Electricals Pvt Ltd. v. Galaxy Infra and
Engineering Pvt Ltd., a Bench of three Judges of this Court
was called upon to decide an appeal arising out of a petition
filed under Section 11(6) of the Arbitration Act for
appointment of sole arbitrator. The issue before the Court was
the determination of existence of an arbitration agreement on
the basi s of the documentary evidence produced by the parties.
This Court prima facie opined that there was no conclusive
evidence to infer the existence of a valid arbitration agreement
between the parties. Therefore, the issue of existence of a valid
arbitration agreement was referred to be decided by the
arbitral tribunal after conducting a detailed examination of
documentary evidence and cross-examination of witnesses.

161. The above position of law leads us to the inevitable
conclusion that at the referral stage, the court only has to
determine the prima facie existence of an arbitration
agreement. If the referral court cannot decide the issue, it
should leave it to be decided by the arbitration tribunal. The
referral _court should not unnecessarily interfere with
arbitration proceedings, and rather allow the arbitral tribunal
to exercise its primary jurisdiction. In Shin-Etsu Chemical Co
Ltd. v. Aksh Optifibre Ltd., this Court observed that there are
distinct advantages to leaving the final determination on
matters pertaining to the validity of an arbitration agreement
to the tribunal:

74. [..] Even if the Court takes the view that the
arbitral agreement is not vitiated or that it is not
valid, inoperative or unenforceable, based upon
purely a prima facie view, nothing prevents the
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arbitrator from trying the issue fully rendering a
final decision thereupon. If the arbitrator finds the
agreement valid, there is no problem as the
arbitration will proceed and the award will be made.
However, if the arbitrator finds the agreement
invalid, inoperative or void, this means that the
party who wanted to proceed for arbitration was
given an opportunity of proceedings to arbitration,
and the arbitrator after fully trying the issue has
found that there is no scope for arbitration.”

164. In case of joinder of non-signatory parties to an
arbitration agreement, the following two scenarios will
prominently emerge : first, where a signatory party to an
arbitration agreement seeks joinder of a non-signatory party
to the arbitration agreement; and second, where a non-
signatory party itself seeks invocation of an arbitration
agreement. In both the scenarios, the referral court will be
required to prima facie rule on the existence of the arbitration
agreement and whether the non-signatory is a veritable party
to the arbitration agreement. In view of the complexity of such
a_determination, the referral court should leave it for the
arbitral tribunal to decide whether the nonsignatory party is
Indeed a party to the arbitration agreement on the basis of the
factual evidence and application of legal doctrine. The
tribunal can delve into the factual, circumstantial, and |legal
aspects of the matter to decide whether its jurisdiction extends
to the non-signatory party. In the process, the tribunal should
comply with the requirements of principles of natural justice
such as qgiving opportunity to the non-signatory to raise
objections with regard to the jurisdiction of the arbitral
tribunal. This interpretation also gives true effect to the
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doctrine of competence-competence by leaving the issue of
determination of true parties to an arbitration agreement to be
decided by arbitral tribunal under Section 16.

165. In view of the discussion above, we arrive at the following
conclusions:

a. The definition of “ parties” under Section 2(1)(h) read with
Section 7 of the Arbitration Act includes both the signatory as
well as non-signatory parties;

b. Conduct of the non-signatory parties could be an indicator
of their consent to be bound by the arbitration agreement;

c. The requirement of a written arbitration agreement under
Section 7 does not exclude the possibility of binding non-
signatory parties,

d. Under the Arbitration Act, the concept of a “party” is
distinct and different from the concept of “ persons claiming
through or under” a party to the arbitration agreement;

e. The underlying basis for the application of the group of
companies doctrine rests on maintaining the corporate
separateness of the group companies while determining the
common intention of the parties to bind the nonsignatory party
to the arbitration agreement;

f. The principle of alter ego or piercing the corporate veil
cannot be the basis for the application of the group of
companies doctrine;

g. The group of companies doctrine has an independent
existence as a principle of law which stems from a harmonious
reading of Section 2(1)(h) along with Section 7 of the
Arbitration Act;
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h. To apply the group of companies doctrine, the courts or
tribunals, as the case may be, have to consider all the
cumulative factors laid down in Discovery Enterprises (supra).
Resultantly, the principle of single economic unit cannot be the
sole basis for invoking the group of companies doctrine;

I. The persons “ claiming through or under” can only assert a
right in a derivative capacity;

j. The approach of this Court in Chloro Controls (supra) to the
extent that it traced the group of companies doctrine to the
phrase “ claiming through or under” is erroneous and against
the well-established principles of contract law and corporate
law;

k. The group of companies doctrine should be retained in the
Indian arbitration jurisprudence considering its utility in
determining the intention of the parties in the context of
complex transactions involving multiple parties and multiple
agreements;

|. At thereferral stage, thereferral court should leave it for the
arbitral tribunal to decide whether the non-signatory is bound
by the arbitration agreement; and

m. In the course of this judgment, any authoritative
determination given by this Court pertaining to the group of
companies doctrine should not be interpreted to exclude the
application of other doctrines and principles for binding non-
signatories to the arbitration agreement.”

(emphasis added)

15. A perusa of the above judgment reflects that the Court in Section
11 jurisdiction is only required to see the existence of the arbitration
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18.

19.

This is a digitally signed order.

clause and the issue of non signatory party shall be left open for the
arbitral tribunal to decide.

Learned counsel for the parties are not disputing the existence of
the arbitration clause but the only objection taken by the learned
counsdl for the respondents is that the respondent no. 3 to 5 are not
signatories of the Loan Agreement.

Prima facie, | am of the view that the respondent Nos. 3to 5 are a
veritable party to the Loan Agreement as they are connected with
the loan documents and form part of the loan transaction as in one
way or the other, they have assured the petitioner regarding the
execution of the loan documents and provided a security to the
petitioner towards the loan transaction.

Further, the fact that whether the respondent Nos. 3 to 5 can be
bound by the Loan Agreement and can be impleaded as parties to
the arbitral proceedings is left open for the to Arbitral Tribunal
decide. Also, the Arbitral Tribunal will also decide whether M/s
SMC Globa Securities Limited is a proper and necessary party to
the arbitral proceedings.

With these observations, the parties are referred to the arbitration
for adjudication of their dispute arising from the Loan Agreement.
The following directions are issued:-

1) Justice Ali Mohammad Magray (Retd.) (Chief Justice of
J&K) (Mob. No. 6005509928) is appointed as a Sole
Arbitrator to adjudicate the disputes between the parties.

i)  The arbitration will be held under the aegis of the Delhi
International Arbitration Centre, Delhi High Court, Sher
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Shah Road, New Delhi hereinafter, referred to as the
‘DIAC’). The remuneration of the learned Arbitrator shall
be in terms of the Fourth Schedule of the Arbitration &
Conciliation Act, 1996.

i) The learned Arbitrator is requested to furnish a
declaration in terms of Section 12 of the Act prior to
entering into the reference.

Iv) It is made clear that all the rights and contentions of the
parties, including as to the arbitrability of any of the
claim, any other preliminary objection, as well as claims
on merits of the dispute of either of the parties, are left
open for adjudication by the learned arbitrator.

v) The parties shall approach the learned Arbitrator within
two weeks from today.

20. The present petition is allowed and disposed of in the aforesaid terms.

JASMEET SINGH, J
FEBRUARY 26, 2024/ (M S)

Click hereto check corrigendum, if any
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