REPORTABLE

IN THE HIGH COURT OF HIMACHAL PRADESH AT SHIMLA
ON THE 15t DAY OF APRIL, 2022 &>
BEFORE
HON’'BLE MR. JUSTICE MOHAMMA ,
CHIEF JUSTICE
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Q &

&

RESERVED ON: 25th MARCH, 2022

PRONOUNCED ON: 15t DAY OF APRIL, 20

This petition coming on >/\/\ex/qyfng this day, the
Court passed the following:

@) ER

This petition under Section 11(6) of the Arbitration
and Conciliation @&or short ‘the Act’), has been filed
by M/s B end@mlore Private Limited, infer alia, praying
for referrin spute arising between the petitioner and the

nt-Chief Engineer-cum-Project Director, State Roads
. ject, Himachal Pradesh Road and Infrastructure
X opment Corporation Limited (for short ‘HPRIDC’) to
arbitration by constitution of an independent Arbitral Tribunal to

be presided over by the Sole Arbitrator.
2. Facts of the case as averred in the memo of petition
are that the petitioner-Company in the year, 2014, undertook

the works for the HPRIDC for the delivery of project

management software or e-PMS to monitor HPRIDC works.
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Being satisfied with the work, the respondent in the year, 2016,

informed that it was interested in engaging

blic Works

Department (for short ‘HPPWD’) for@éx se of monitoring
n

petitioner-Company for the Himachal desh

the works carried out by T% erance to the said
decision taken to ex’rend&e S software application to

HPPWD, the respon t inthe year, 2018, acting for and on

behalf of the or of Himachal Pradesh, awarded the

contract [ of Development Management Software to the
petitioner-C any. The contract was entered into between

th parfies on 11.12.2018 for a Ilump-sum value of

2,85,10,000/- exclusive of taxes. The term of the contract was
for-eighteen months ending on 10.06.2020. In terms of the
contract, the petitioner-Company was to supply a web based
Project Management System or e-PMS software by creating 100
user licenses, totaling a value of Rs.1,68,00,000/- exclusive of
taxes. The said amount was to be paid by the respondent

percentage-wise in three stages viz; three stages of 50%, 30%

and 20%. The petitioner-Company was required to supply 100
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services, customization and migration servic
3.9 of the contract, the petitioner was t rnish aPerformance
Bank Guarantee in favour of the res@n nstituting 10% of
the total contract value ddn, favo of the respondent.
3(&ﬁony furnished the Bank

,000/- on 22.02.2019.

Accordingly, the petitio

Guarantee for a sumof Rs:24, 1
3. Accr@ o the petitioner-Company, it
completed Stagesl of its deliberables, being the development
and activafion of the e-PMS software for 100 user licenses,

W required the petitioner to release 50% payment of the

O soid amount of Rs.1,68,00,000/-. Thereafter, the petitioner
o)

mized the software as per requirement of HPRIDC and the
petitioner-Company had completed data initialization and
held training programmes at all zonal levels by May, 2019, which
further entitfled the petitioner-Company to release 30%
payments, leaving only 20% to be paid after completion of one
year of implementation of the e-PMS software, which would

have become payable by January, 2020. Further case of the
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/

petitioner-Company is that the respondent periodical eld

review meetings and acknowledged t ss and

completion of works, yet they defaulted irpmaking payment as

per agreed terms of the contract. p itioner-Company
raised three invoices. The firsi,one was dated 05.02.2019 for
Rs.99.12 lacs, against whic k&@onden’r paid only a sum of
Rs. 50.00 lacs on 23.02:2012.\t raised second invoice for a sum
of Rs.3,77,000/- 5.2019 for cloud hosting and training
services, against which the respondent paid only Rs.2,18,000/-.
The petitioner-Company also raised third invoice dated
010%.2 for Rs.59.47 Lacs, against which no payment was
by the respondent.

According to case set up in the memo of the
petition, the petitioner-Company, repeatedly followed up with
the respondent for payment of due amount, who continuously
assured them that they would release payment and on these
assurances, the petitioner-Company continued to render work

under the contract including the submission of weekly reports

by e-mail reflecting the implementation of e-PMS software.
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Q &

spon tin

Further case of the petitioner-Company is that

the month of August, 2019, informed the p
that the HPPWD was interested in er simplifying and

digitizing data recording with respe@u ic works projects.
o)

ompany to develop

The respondent called on ’rh%
a software to replace the Nnu easurement Book (MB) by

way of an on-line MB(e- to be utilized by Junior Engineers
working at site :‘\' enable generation of on-line Running
Account | Bills. ince the petitioner-Company agreed to

develop the tware as requested, the petitioner-Company

W al upon to develop and demonstrate the prototype of

Xin

e-MB works was not within the scope of the contract, a revised

oftware within two months. As the decision was recorded

ne meeting held on 01.08.2019 it was agreed that since the

contract would be executed. Pursuant to the above
development, the petitioner-Company developed the
software by the end of September, 2019. But the respondent
was not responsive to his repeated requests to host the

demonstration. By this time period of one year was completed
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Vi

since the implementation of the e-PMS so ich
obligated the respondent to release the re 6 of the
contract value. The petitioner-Compa en followed up with

the respondent for releasing the pe@p ment and finally

the respondent called for a eting 03.12.2019 to discuss
the implementation of the @vore and also to discuss the
release of pending ments. “In this meeting, the petitioner —
Company de ted to the respondent and other
Members(of HPPWD, about the e-MB project. A decision was

taken in th eeting held on 01.08.2019 that a revised

c@xf would be executed incorporating the e-MB

'on 03.12.2019 agreed to pay 100% advance for purchase

of the tablets to install the e-MB and also directed to release the
pending payments to the petitioner-Company for the work
already carried out.

5. The petitioner-Company, on 05.12.2019, submitted a
quotation for two tablets of similar specification to the

respondent. The petitioner-Company on 19.12.2019 sent e-mail
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Q &

purch of

to the respondent for releasing 100% payment f

the tablets. But the respondent then in o? they

required only 73 tablets. The petitioner- pan
revised invoice by e-mail on 19.1@ 73 tablets. The
petitioner-Company after discussing~thé specifications and

pricing of tablets proposedyo b rchased, again submitted

gain sent a

a revised invoice on 20 by post and e-mail. Upon not

receiving any res e, the petitioner-Company sent another
e-mail on (20.02.2020 once again attaching the invoice for
purchase o© 3 tablets. Thereafter, the respondent on

instructed the petitioner-Company to issue a revised

ice citing certain GST issues with the previous invoice. The

N

invoice to the respondent and was awaiting for release of

loner-Company, on the same day, submitted a revised

payment to purchase the tablets. However, the petitioner-
Company was shocked to receive a notice dated 12.05.2020
issued by the respondent under Clause 2.6.1 of the contract for
termination of the agreement, falsely alleging that the

petitioner-Company had failed to execute the complete works
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Q &

as agreed in the meeting held on 03.12.2019. The petitioner-

Company was astonished by the allegations

of alleged non-completion of works, e works referred to

therein could not be completed WiT@T ation of the e-MB

software in the tablets, W&; e possible only on
releasing 100% advance ym for procuring the tablets.

The petitioner-Com ad taken necessary steps to

y submitting the invoice for 100%
advance(as agreed, but the respondent failed to pay for the
same. The itioner-Company sent a detailed reply to the
r&@ed 25.05.2020 addressing each of the issues raised by

O @ respondent. Completely disregarding the reply, the
Xre pondent sent letter dated 26.06.2020 under Clause 2.6.1 of
the contract reiterating the allegations made in the previous

notfice and unilaterally terminating the contract. The
respondent, thereafter, proceeded arbitrarily to invoke the
performance bank guarantee dated 22.02.2019 and encashed

a sum of Rs.24,16,000/-.

6. Mr. Diwan Singh Negi, learned counsel for the
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petitioner submitted that petitioner-Company has a cl of
Rs.1.41 crores against the respondent. In vie ebreaches

committed by the respondent, the pet er-Company is also
entitled to recover compensation f@e . It is contended
that dispute resolution mechanism un the contract is found
in Clause-8 of the General E:%c%s of Contract (GCC) read

with Clause 8.2.4 of the S idl Conditions of Contract (SCC).

In terms of the soses, all disputes are to be referred to an

Adjudicator. Om) reference, the Adjudicator shall render a

decision wit 8 days. Either party aggrieved by the decision

(@udico’ror, may refer the decision to an Arbitrator within

o ays of the decision rendered by the Adjudicator. Clause

) of the GCC provides that the Adjudicator shall be
appointed by the petitioner-Company/respondent. However,
the respondent did not consult the petitioner-Company and
went ahead and appointed one Mr. Dharmesh Sharma as the
Adjudicator. There are no details forthcoming from the
contract either about the qualification or any other details of

Mr. Dharmesh Sharma. The unilateral decision of the
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Q &

respondent to appoint an Adjudicator without consulting.the

petitioner-Company is prima-facie contrary fo-C
the contract, which specifically provid hat the Adjudicator
shall be appointed jointly by the pe@r— mpany and the
respondent. Clause 8.2.4 the provides that the
arbitration shall be co cted”in accordance with the
arbitration procedurepublished by the Institution, named in the
SCC, but this Clilen’r on the name of the Institution. On
the other (hand,\Annexure B-2 to Clause 8.2.4 of the SCC

provides for—*Remuneration of Arbitration Tribunal Members’

and\a ailed break-up of the arbitrator fees. On a conjoint

N\

reflect that the respondent had already decided on the name

ding of Clause 8.2.4 of the GCC and Clause 8.2.4 of the SCC

Annexure B-2 thereof, it would be evident that the same

of Arbitrator. However, the contract is completely vague and
ambiguous as the arbitrator is not named.

7. Mr. Diwan Singh Negi, learned counsel for the
petitioner-Company further argued that unilateral

appointment of Adjudicator by the respondent is contrary to

;.. Downloaded on - 25/06/2022 20:56:23 :::CIS



12

Backend Bangalore Private Limited Versus Chief Engineer-cum-Project
Director, State Roads Project, HPRIDC
Arbitration Case No.61 of 2020

@

the law laid down by the Supreme Court in case of ins

<andicw)

Eastman Architects DPC and another Ve

Limited, reported in (2019 SCC online 15 where
that a party to a dispute conn@p t an Arbitrator.
Extending the ratio of the sai sionAf a party to a dispute

%
cannot appoint an Arbitratar, such/party also cannot appoint

, it was held

an Adjudicator as .S Nf is argued that the petitioner-
Company issue ofice dated 22.07.2020 demanding
payment|(of outstanding dues of Rs.1.41 crores together with
interest at th te of 8% per annum. The petitioner-Company
called n the respondent to compensate the petitioner-
wwany for loss of profits, refund the performance bank
guarantee and to compensate for costs incurred for
developing the e-MB software. The petitioner-Company called
upon the respondent to make payments within two weeks on
receipt of the notice, failing which the petitioner-Company
would treat non-compliance as a dispute in view of the law laid

down by the Supreme Court in Perkins Eastman case. The

petitioner-Company noftified the respondent that though
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Q &

Clause 8.2 of the contract provides for referenc

the Adjudicator, but the said Clause is oppo
law laid down by the Supreme Court. T etitioner-Company
in its notice proposed the nominatio F er Judge of this
Court or a former Judge of o’rh@h Court in India as a
Sole Arbitrator. %&

8. In response.fo sqid notice, respondent sent reply
dated 11.08.202'ng to concur with the appointment of
the Sole ifratoras proposed by the petitioner-Company. The
respondent oneously stated that the appointment of

arbitratoris pre-mature, as the petitioner-Company had failed

~omply with Clause 8.2.3 of the contract providing reference
disputes to an Adjudicator, as condition precedent to
arbitration. It is argued that this stand of the respondent is
completely baseless, untenable and unsustainable in law, as
appointment of an Adjudicator by respondent cannot be said
to be either impartial or independent. Any such appointment
would result in a challenge to the neutrality, impartiality and

independence of the Adjudicator and hit by Section 12(5) of
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Q &

the Arbitration Act.  Thus, while Clause 1.1(a)of thenGCC

- <
reflects that the Adjudicator would be app oth the

sh Sharma

has taken away the right of the pe’r@ pany, who was

parties and unilateral appointment of \Mp. Dhar
no independent or

never consulted. It is, thu lear
impartial decision can be t E&fme Adjudicator and there is

a huge possibility of i

ids on the part of the Adjudicator,

y the respondent, being hit by

principles/of law laid down in Perkins Eastman case. |t is argued

unilaterally app

that the en scheme of a pre-arbitration adjudication is ill

C ei and contrary to the scheme of Arbitration Act. As

contract, the Adjudicator has to render his decision within
28-days and such decision may be challenged in arbitration.
But the confract does not provide the procedure for
adjudication in terms of leading evidence etc. and then
providing for a challenge procedure to arbitration under the
Arbitration Act. This completely negates the object and
purpose under the Arbitration Act.

9. The learned counsel for the petitioner-Company
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Q &

relying on the judgments of Delhi High Court in Ravindra ar

Verma Versus M/s. BPTP & Anr., reported in
and Sarvesh Security Services Pvt. Versus Managing
Director, DSIIDC and the connected @ .P.No.181/2014
and the connected matter, deci on 16.03.2018 and
submitted that the arbitrati &é providing that the dispute
is to be referred firstly t € Adjudicator and then to the
Arbitrator has to @’ en as only directory and not mandatory.

The prayer, is therefore, made to appoint the sole arbitrator.

10. respondent has contested the petition by filing

adjgdicating the dispute, the petitioner-Company in the first
invoice would be required to approach the Adjudicator
appointed in terms of Clause 8.2.3, Section-ll of SCC of the
contract and only if any of the parties express dissatisfaction
with the decision of the Adjudicator, it would be entitled to seek
reference of the matter to arbitration. Therefore, the present

petition, being premature, is not maintainable, as the petitioner-
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Q &

Company has not approached the Adjudicator fer securing his

decision. Itis contended that the petitioner-

perform its obligations, compelling the r ndentto terminate
the contract. The assertion of the n Company that it
had completed data initialization, are-hot admitted, as the
petitioner-Company coul{:r%&/ide certificates signed by
Zonal Chief Engineers, picting that it had initiated/
completed the @’rion in their Zones, as required by the
contractual provisions. The petitioner-Company also did not

complete t raining programmes as per the contractual

The petitioner-Company has, thus, failed to perform

payable, as it failed to perform terms of the condifions of
contract.

11. It is submitted that even though, the petitioner-
Company submitted weekly reports by e-mail to reflect the
implementation of e-PMS software, but whether these activities

have been initiated or completed, could not be verified from
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Q &

the certificates of Zonal Chief Engineers. T petifioner-

Company never obtained such certificates e ’r%oner—
Company was not, thus, entitled to pa nt as per terms and
conditions of the contract.  While @n in the Minutes of
the Meeting held on 01.08.20192.it was ided that manual MB
will be replaced with on-li ei%@nd running/final bills will be

system generated based the on-line measurement. It was

never agreed t eloping e-MB was not in the scope of

contract and revised contract will be signed for developing e-
MB. Inthes quent meeting held on 03.12.2019, Mr. Gautam

H e, of the petitioner-Company had accepted that e-

N

e-MB. However, the petitioner-Company was unable to

is part of scope of their original contract only, they have

drawn the variation of Rs.25.00 lacs for implementation of

develop e-MB software suitable for the work flow based
automation of HPPWD starting from the Section JEs and
capturing day-to-day activities of wvarious offices of the
Department and to demonstrate the same. It was also agreed

in the meeting conducted on 03.12.2019 by the petitioner-
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&

with e-MB software developed by the p
few observations were raised for cu’r of the software.
The petitioner-Company, ho er, never customized the e-MB
software as per the & rvations raised by the
officers/officials of the HP .

12. Itis f ubmiftted that as per Memo of Minutes

dated 03.12.2019, all ilegal payments were released to the
petitioner-C any, but the petitioner-Company failed to

ucC ertificate of Zonal Heads about the initiation of the

plication. The respondent, therefore, was compelled to
invoke Clause 2.6.1 of the confract and issued notice of
termination of contract. Itis argued thatin the firstinstance the
dispute is to be referred to the Adjudicator in terms of Clause
8.2.3 of the contract and decision of the Adjudicator is a
condition precedent to arbitration. The petitioner-Company
had signed the contract containing the name of Mr. Dharmesh

Sharma to act as an Adjudicator and, therefore, it is wrong to
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suggest that he did not consent for his appointment Nt s

submifted that while the Adjudicator is nam
and 8.2.3 of the SCC, the arbitratoris no med. The law relied

upon by the petitioner-Company in@»}s stman case and

Section 12(5) of the Ac nly ibits the unilateral
appointment of an arbitr F&Qﬁe party to the dispute, but
does not prohibit t uirement of a decision by an
Adjudicator, na @ the contract, as a condition precedent
to the appointment of Arbitrator. It is denied that the Disputes
Redressal Mechanism provided in the contract is contrary to the

SC e of the Arbitration and Conciliation Act. Itis also denied

h.adjudication would be acting with bias and would not
r independent and impartial decision as alleged by the
petitioner-Company. The petitioner-Company failed to respond
to the notice, issued to him on 12.05.2020 under Clause 2.6.1 of
the GCC, for termination of the contract and failed to explain
as to the action could not be taken within fifteen days for
implementation, who was responsible for delay in

implementation of web based application for establishment of
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Q &

e-based Project Management System. The\ respondent

terminated the agreement, after completion of forty-five days
from the date of noftice.

13. Mr. J.S. Bhogal, Iecme@r dvocate for the
respondent has relied on the | men his Courtin Arb. Case
No.51/2010, titled as M/s &rﬁa Versus The State of H.P.

and others, decided«on 09:2011 and argued that in that

case, it was he at according to Clause 24.1 of the
agreement, the parties in the first instance were required to
approach thecompetent authority for settlement of dispute,

subject toreview, whose decision shall be final, but each party

reafter has the right to file the appeal against the decision
Xo e competent authority to the Standing Empowered
Committee, if the amount appealed against is above Rs.1.00
lac. Constitution of Standing Empowered Committee s
provided under Clause 24.3 of the agreement and the
contractor and employer are enfitled to present their
respective cases, supported by documents, before the

Standing Empowered Committee. The decision of the Standing
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Empowered Committee has been made binding onthe

employer for payment of 5% of the initial con
contfractor can accept and receive p ent after signing full
and final settlement of the claims. I’ri e parties are not
satisfied after exhausting such.DisputeRedressal System that
they can refer the disputedq@ th le arbitration. This Court in
that case set aside. the . appointment of Superintending
Engineer as the rb| rator by requiring the parties to first
take recodrse to Clause 24 of the contract agreement entered
info betweenthem and held that the matter can be referred to
arbitrat y exhausting the Redressal Dispute System, provided
O r Clause 24 of the contract agreement.

X] : | have given my thoughtful consideration to rival
submissions and perused the material on record. The question
that is required to be decided in the present case is whether in
view of the detailed procedure provided for by Clause 8 of the
confract agreement entered into between the parties for

settlement of dispute, the application for appointment of

Arbitrator can be entertained even though the disputes have
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not been first taken to the Adjudicator for his decisi

to appreciate the rival submissions, it woul

reproduce

8.2.1

8.2.3

Clause 8 of the contract ag

"8. Settlement of Disputes m

The Parties shall use their best efforts to
seftle amicably all disputes rising out of or in
connection with this Contract or its interpretation.

If any dispute arises between the Employer
and the Service Provider in connection with, or
arising out of, the Confract or the provision of the
Services, whether during carrying out the
Services or after their completion, the matter
shall be referred to the Adjudicator within 14
days of the notification of disagreement of one
party to the other.

The Adjudicator shall give a decision in
writing within 28 days of receipt of a notification
of a dispute.

The Adjudicator shall be paid by the hour
at the rate specified in the BDS and SCC,
together with reimbursable expenses of the
types specified in the SCC, and the cost shall
be divided equally between the Employer and
the Service Provider, whatever decision is

reached by the Adjudicator. Either party may

ent hereunder:-
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<//<>

refer a decision of the Adjudicator to cm>
Arbitrator within 28 days of the Adjudicator's

written decision. It neither party refers the

dispute to arbitration within the above 28 days,

the Adjudicator's decision will be final and

binding.

8.2.4 The arbitration shall be conducted in
accordance with the arbitration procedure
published by the institution nhamed and in the
place shown in the SCC.

3.2.5 Should the Adjudicator resign or die, or
should the Employer and the Service Provider
agree that the Adjudicator is not functioning in
accordance with the provisions of the

< Contract, a new Adjudicator will be jointly
appointed by the Employer and the Service
Provider. In case of disagreement between the
LED TODA. Employer and the Service Provider,
within 30 days, the Adjudicator shall be
designated by the Appointing Authority
designated in the SCC at the request of either
party, within 14 days of receipt of such

request.”

15. It may be at the outset noted that Section 2 of SCC

in Clause 8.2.3 has clearly mentioned the name of the
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@

Mr. Dharmesh Sharma, as the Adjudicator, copy of which-has

iy <,
been placed on record by the petition y itself.

Therefore, the argument that the Adjudicator was unilaterally

appointed by the respondent, mob available to the
petitioner-Company, but the ino’rion to be examined
is whether in the facts Q@&%sa when the petitioner-
Company had repeated| ised the demand of payment of
various claims a =‘ respondent has not only not released
such payments, but also did not invoke the adjudicatory clause,
but served n e for termination of the contract. The petitioner-
C any has responded to the same by sending detailed
refuting the assertion made by the respondent and
erating his claim. A perusal of the afore-extracted Clause
8.2.1 of the confract agreement indicate that if any dispute
arises between the employer and the service provider, the
matter shall be referred to the Adjudicator within fourteen days
of the notice of disagreement of one party to the other. In the

opinion of this Court, either of the parties could have taken the

dispute to the Arbitrator. The Clause does not necessarily
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&

repeated communications from the p

of the confract not

finding reply to the notice of ’rermi
acceptable, could have refeg\e&ii dispUte to the Adjudicator
within  fourteen days th otice of disagreement.

Disagreement stood naotified when the respondent declined to
release the pay @«\ claimed by the petitioner-Company.
Even if, thelnomination of Mr. Dharmesh Sharma as Adjudicator,
was not unil ally made by the respondent, the condition of

referin e dispute first to the Adjudicator, cannot be taken as

N\

such a Clause can only be taken as directory. Even otherwise,

bar for the petitioner-Company to raise the demand for

efring the dispute to the Arbitrator, as in the facts of the case

reference of dispute to the Adjudicator cannot be taken as
condition precedent for making a reference to the Arbitrator,
for two reasons, firstly, that the respondent itself failed to refer
the dispute to the Adjudicator, and secondly, it has strenuously

contested the matter even before this Court, on merits, by filing
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detailed reply to the petition, which has remain

more than 1%z years even if approached the
be required to give his decision within t ty-eight days of the
reference to him, that phase passed e ago. No useful
purpose, would therefore, erv@now relegating the
parties to the remedy of adjudication.

16. In VISA International Limited Versus Continental
Resources (USA) @d, reported in (2009) 2 Supreme Court
Cases 55/ (an application under Section 11(5) and 9 of the
Arbitration , was filed before the Supreme Court with the

r ppoint an Arbitrator in terms of the relevant Clause

agreement entered into between the applicant and the

ondent. A Memo of Understanding was entered info
between the applicant and the respondent with the intention
to make substantial investments to set up an integrated
aluminium complex in Orissa with an alumina refinery to be
catered by the bauxite deposits of Gandhamardan Mines. The
respondent proposed to the applicant to set up said integrated

aluminium complex in the joint venture with the applicant by
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Q &

duly incorporating a special purpose vehicle forthe p se.

The applicant relying on the assurance of th

aluminium
complex in joint venture with the @ t and Memo of
Understanding was execut etw them, defining their

respective rights and obligafions:Clause VI of the agreement

accepted the proposal for setting up the s

dated 14.02.2005 proyide at “Any dispute arising out of this

Conciliation ct, 1996.” The respondent on 31.08.2006

addressed a letter to the applicant, inter alia, alleging that

reement entered into between them was not appropriate,
it’does not address the changes in the OMC draft agreement
itself and, therefore, the agreement has been rendered
unworkable. The applicant asserted that the agreement dated
15.02.2005 entered into between them was valid and subsisting,
whereas, the respondent contended that the agreement was
unworkable. On 25.09.2006, the respondent informed the

applicant that Memo of Understanding dated 14.02.2005 and
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Q &

15.02.2005 stand discharged and CRL stands discharged of its

obligations under this agreement. The ap , eQIe’r’rer
dated 06.08.2007 informed the respo t that\ts action of
unilaterally terminating the said Me f Understanding and
also the agreement was n occe@zle. The applicant,
therefore, invoked the ar %ﬁ:louse duly informing the

respondent that the dispu thus, having arising out of the said

Memo of Under g and agreement, are required to be

resolved the Arbitrator. The respondent, in turn, vide letter

dated 03.04.2007 rejected the names suggested by the

c@’ro be appointed as Arbifrator for the reasons that

e arbitration will not be cost-effective; and (b) the

ifration is premature, because the agreement entered into
between the parties provided for resolution of disputes through
conciliation in accordance with the provisions of the Arbitration
Act in case of failure to settle the disputes amicably between
the parties. Rejecting the arguments, in paragraphs 24-26 and

41, the Supreme Court held as under:-
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“24. Be it noted that at no stage the r

fook any plea that the dispute was requir
seftled through conciliation in accorda with the
Arbitration and Conciliation Act,»1996. It is evidently
an afterthought. Shri Venugopalksubmitted that on
a comparison with dispute on clause in the
MOU entered into be%fhe OMC and CRL with
the setflement clduse in“the agreement dated
February 15, 2005\t issapparent that there was no

he parties to refer the disputes

It is true that the dispute resolution

not throw any light in construing clause VI in the
greement dated 15" February, 2005. One cannot
fake into consideration terms of other contracts
especially when the confract is not between the
same parties. Shri Venugopal, relied on that clause
and submitted that in the absence of a similar
clause in the present agreement the parties have
made their intention expressly clear to resolve their
disputes through conciliation in case of failure to
settle the disputes amicably among themselves.
25. The submission is unsustainable for more
than one reason. No party can be allowed to take

advantage of inartistic drafting of arbitration clause
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Q &

in any agreement as long as clear intention

parties to go for arbitration in case

disputesis evident from the agreement material
on record including surrounding circumstarices.

26. What is required T/o( bs \gojhered is the
infention of the parties fro\@/fhe surrounding

N

circumstances includiné \The conduct of the parties

>
and the evidence such as exchange of
A N\\
correspondence between the parties. The
<N AN
respondent in none of its letters addressed to the
N N

OBBIIL:on\Tiuggesfed that the dispute between the
p\)c\Jrﬁes is) r)equired fo be seftled through conciliation
onc@‘ by arbitration. In response to the applicant's
letter invoking the arbitration clause the respondent
merely objected to the names inter-alia contending
the suggested arbifration would not be cost
effective and the demand for arbitration itself was
a premature one.

4]. It is amply clear from the facts as pleaded
and as well as from the exchange of
correspondence between the parties that there has
not been any satisfaction recorded by the parties
with respect to their claims. There has been no
mutual satisfaction arrived at between the parties
as regards the dispute in hand. The claims are

obviously not barred by any limitation. It is thus clear
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that there is a live issue subsisting between fhe\>

parties requiring its resolution.” O
17. The Delhi High Court in M/s iram Manufacturing
Company Pvt. Ltd. Versus M/s DL mercial Complexes

Limited, reported in 193 (201 LT 410, was dealing with a case
where an application und&:h 8 of the Arbitration Act for
reference of dispute he\Arbitrator was dismissed by the Civil

Court on th c»‘ at the applicant failed to comply with

the pre-caondition of entering info mutual discussion before
invoking the arbitration Clause. Delhi High Court reversing the
or of the Civil Court held that the defendant in the reply to

Tice served by the plaintiff had neither called upon the

Clause of agreement nor had specifically reminded the plaintiff
of the said Clause for adjudication of the disputes through
arbitration. Vide paragraph 16 of the said judgment, it was held
as under:-

“16. On a holistic reading of the said arbitration

clause, it is decipherable that the first option given
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by the defendant to the plaintiff is for sehie\mem‘ of\>

the disputes through mutual discussion and the
DR
option of arbitration would co/rpe at TQe\second
stage. The defendant has od@i{fsdly not called
upon the plaintiff for any /r(nufgczl discussion and
therefore, the defendant ifse( hvgs ignored Clause-
34 of the said c:pplicciﬁbn form and having ignored

ST\

the said clause itself, this Court does not find the
A \\

defendant has any right to move the present
KN NN

application to seek rejection of the present plaint
pp ion 10 se€! J P P

based on the alleged arbitration agreement. The
S NN/

c\jffendo)r))f cannot be allowed to rely on the
soi@use forinvoking arbitration proceedings and
at the same time ignore the course of action of
‘'mutual discussion' contrived in the said clause. The
conduct of the defendant clearly is contrary to the
mandate of the said clause and thus the stage to
invoke arbifration proceedings before exhausting
the first stage of mutual discussion does not arise.
However, at this stage the defendant cannot be
allowed to take shelter under the said clause for
invoking the arbitration proceedings when it has
retracted from the same. The defendant cannot be
allowed to approbate and reprobate and thus in

the facts of the case at hand is not entitled to relief.”
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<J °
18. In the present case also, the analogy of oke;)ve

N
judgments can be applied, because despite service of nofice

S

of arbitration by the petitioner-Company dated 22.07.2020, the
respondent relying on Clause 8.2.3 of the GCC and SCC in its

reply to the notice dated 11.08.2020 instead of referring the

VAN

dispute to the Adjudicator in terms of Clause 8.2.3 of the SCC,
SN

rather blamed the petitioner-Company that it failed to refer the
N

dispute to adjudicator to obtain his decision in terms of the

confract and, therefore, the notice invoking the arbitration

N7

Clause, was pre-mature. As discussed above, the wording of

AN\

Clause 8.2.3 of the SCC does not require that it is only the
O @p};m’r, who could have referred the dispute to the
Adjudicator, but the respondent could also within fourteen days
of the Notification of disagreement, refer the dispute to the
Adjudicator. Rather than doing so, the respondent pre-emted
the issues, by terminating the agreement, when it received the
reply, dated 25.05.2000 sent by the petitioner-Company to the

respondent in response to their notice dated 12.05.2020 to

terminate the agreement. When the respondent did not agree
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with the reply sent by the petitioner-Company, s’rog\e/ of

N
disagreemenft was complete and stood nofified. The

S
respondent, could therefore, possibly not be allowed to argue
that after their failure to avail the opportunity to refer the dispute
to the Adjudicator, they would instead exercise the option of

VAN
terminating the agreement and now the compulsion would be

SNR\N

for the petitioner-Company to refer the dispute to the
N

Adjudicator, before praying for appointment of Arbitrator.

19. Delhi High Court in Saraswati Construction Company

N7

Versus East Delhi Co-operative Group Housing Society Lid.,
NN\

repor’red in 1995 (57) DLT 343 was dealing with a case where
orbl’rrohon Clause could only be invoked in the particular
manner, by calling upon the Architect to refer the dispute to
arbitration and since notfice was not given through the
Architect, it was argued that the arbitration Clause could not
be invoked. The High Court held that prior requirement, as
stated in arbitration Clause, even if, not complied with, the

same cannot debar reference of dispute to arbitration,

because such procedure/pre-condition has to be taken as only
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directory and not mandatory requirement.
x AN
20. Similarly, Delhi High Court in Sikand Construction

~ NN

Co. Versus State Bank of India, reported in ILR (1979) (1) 364 also
held that writing a letter to the Architect is directory provision in

the arbitration Clause and that in the said case, despite no such

VAN
letter being written by the party for invoking the arbitration

AN

Clause in the manner contemplated in the arbitration Clause,

VRN
still what the Court in view of the arbitration Clause has to

N

consider is whether the parties have entered into arbitration

./

agreement and if so, whether there is any sufficient ground for

AN\

not referring the dispute to the Arbitrator. If it is proved that
Th\ere\l\s an agreement, then the Court has to direct to appoint
the Arbifrator in accordance with arbitration Clause.

Delhi High Court, in Ravindra Kumar Verma (supra),
the judgment relied upon by the learned counsel for the
petitioner-Company, in somewhat similar facts, referred to
Section 77 of the Arbitration Act, which provided that parties

shall not initiate, during the conciliation proceedings, any

arbitral or judicial proceedings in respect of a dispute that is
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subject-matter of the conciliation proceedings except ’rh\g’r a

N
party may initiate arbifral or judicial proceedings where, in his

S
opinion, such proceedings are necessary for preserving his

rights. It was held that existence of conciliation or mutual

discussion procedure or other similar procedure or for any other

VAN
legal proceeding required to be filed for preserving rights of the

SNR\N

parties, cannot be held as a bar to entertain a petition, which is

VRN
filed under Sections 11 and 8 of the Act. In Ravindra Kumar

N/

Verma (supra), since the reference was already made to the

N7

Arbitrator by the Civil Court by accepting the application under
AN

Sec’rlon 8 of the Arbitration Act, the High Court after holding that
su h o condition was only directory in nature, required the
parties to engage in mutual discussions within a reasonable
period and if the same do not conclude successfully within
three months, the arbitral proceedings should be further
confinued.

22. Delhi High Court in Sarvesh Security Services Pvt. Ltd.

(supra) was dealing with somewhat similar issues, in which

Clause 60 of the agreement provided that any dispute or
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Y

ill be resolved

difference arising out or relating to the contract

through joint discussion of the authorities an tives of

the concerned parties and if the disputes are not’resolved by
discussion, then the matter shall be @%d r adjudication to
the sole Arbitrator. High Court held that even after filing of an

VAN
application under Section 11(6) of the Act, the matter is

SNR\N

pending for four years and even fill date, the respondent has
N

not aftempted to appoint Arbitrator and they continued to

oppose the application for appointment of Arbitrator and

N

pleaded that first an attempt should have been made for joint
ANZ2\N

dISCUSSIOﬂ. The High Court rejected the argument by
con’rendmg that the petitioner invited the respondent for joint
discussion, to which they did not respond. Moreover, the said
procedure cannot be said to be mandatory for the purpose of
filing the present application under Section 11 of the Arbitration
Act and, therefore, the respondent failed to perform their
obligation under arbitration Clause of appointing the Arbitrator.

The application was, therefore, allowed.

23. Rajasthan High Court in M/s JIL-Aqudfil (JV) Versus
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</ °
Rajasthan Urban Infrastructure Development Project, repor’r\e/d in

N
2016 SCC Online Raj 3814:AIR 2016 (NOC 671) 313 was dealing

S
with the same issue, where the arbitration Clause in the

agreement between the parties similorls/ provided that the

dispute shall be first referred to the Project Manager, who has

VAN
jurisdiction over the work described in the contract as a

SNR\N

reference, who shall, not later than twenty-eight days after

N
receipt of the reference, give written notice of his decision to

N

the employer and the contractor, which shall be final. If either

N7,

of the parties is dissatisfied with such decision or if the Project

AN\

Manager fails to give notice of decision on or before twenty-
O @kﬁoys he received reference, either party on or before
twenty-eight days after the day on which it received a notice
of such decision, may give notice to the other party, with copy
to the Project Manager of his intention to commence the
arbitration proceedings for settflement of dispute. In that case
also, a show cause notfice was served on the petitioner, who

gave reply to the same and, therefore, the Court took the view

that it should be taken substantial compliance of reference of

;.. Downloaded on - 25/06/2022 20:56:23 :::CIS



\

39

Backend Bangalore Private Limited Versus Chief Engineer-cum-Project
Director, State Roads Project, HPRIDC
Arbitration Case No.61 of 2020

<//<>

dispute to the Project Manager. Instead of acting on the @ply

N
submitted by the respondent, the Project Manager byvde’roiled

S
order terminated the confract and since the relevant Clause

provided that decision of the Project Manager would be final,

the remedy availed by the petitioner against the decision of the

VAN
Project Manager by invoking the arbitration Clause, cannot be

ANANN
said to be premature held the Court. Vide paragraphs 19 and

VRN
20, it was held as under:-

VN

“19. The order of termination of confract has to
be in the facts of the case taken as decision of Project
Manager in response to the demand raised by the
Qoppliccmf in its reply and that decision did not come
about within 28 days, rather that decision came after
40 days on 23.10.2013. The decision being of
termination of contract, the applicant contractor, as
per conditions of Clause 24.1. was not required to
proceed with remaining work but as per Clause 24.2, if
the Contractor/Applicant was dissatisfied with the
decision of the Project Manager, in either event,
namely, if the Project Manager gives nofice of the
decision on or before 28 days after the date on which

he received the reference orif he failed to do so, it was
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free to give notice to the employer of its intention To>

commence arbitration for settlement of disputes,
20. Argument of non-applicant/employer in
the present case is that as per the sub-clause (2) of
Clause 24, if the Contractor has failed to give written
notice to commence arbifration on or before 28 days
after the day on which he received nofice as to such
decision, the said decision becomes final and binding
upon him, amounting to waiver of arbitration clause
by the contractor. Then Clause 24.3 comes into play,
which provides that where notice of intention to
commence arbitration has been given in accordance
with sub-clause 24.3, according to which the
arbitration shall not commence unless an attempt has
inrsf been made by the parties to settle the dispute
amicably. It provided that unless the parties otherwise
X agree, arbitration, may be commenced on or after
fifty-sixth day, after the day on which the notice of
intention to commence arbitration was given, whether
or not any attempt at amicable settlement thereof has
been made, Clause 24,3 thus makes it clear that
requirement of making efforts to settle the disputes
amicably, prior to commencement of arbitration is
optional. Even if such efforts after notice of intention to
commence arbitration are made and fail, remedy of

arbitration is not lost. In fact, Clause 24.4 stipulates that
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if any dispute in respect of which decision of Projecf>

Manager has not become final and binding pursuant
fo sub-clause 24.3, and amicable setflement has not
boon reached within the period stated in sub-clause
24.5. dispute shall be finally resolved by the arbitration.
It is on the basis of this clause that learned counsel for
non-applicant would argue that since decision of the
Project Manager has become final and binding
pursuant to sub clause 24.3, the remedy of arbifration
would not be available and dispute cannot be
referred to the arbitration. | am not persuaded fo
uphold this argument for reasons to be stated herein

little later.”

NN
24 In Rajiv Vyas Versus Johnwin s/o George
M

AN\
o @navalan, reported in 2010 6 Mah LJ 483, the Bombay High

N

Court was also dealing with similar case, wherein, the arbitration
clause in the agreement provided for referring the dispute first
to Conciliator and then to the Arbitrator and on that ground,
the application for appointment of Arbitrator fled under Section
11 of the Arbitration Act, was opposed. The High Court allowed
the application andreferred the dispute to the Conciliator while

simultaneously constituting Arbitral Tribunal, to which the
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dispute would stand referred, in the event the conciliation

SNoaY

failed. There is no justification for adopting such a course in the

S
present matter, because herein even though the respondent

had the option of referring the dispute to the Adjudicator after

receiving reply of the petitioner-Company to the show cause

VAN
proposing to tferminate the agreement, they abruptly

SNR\N

terminated the agreement. The judgment of this Court in M/s

7N

K.C. Sharma (supra) cited by the petitioner-Company, with

N

respect, having not noticed any of the important decisions and

\

law on the subject, cannot be said to be laying down good law
ANZ2NN

ond ’rherefore cannot be followed.

In view of the above, the arbitration petition is

Xol ed.
Accordingly, Justice Rajiv Sharma (Retd.), R/o House

No.505, Sector 36-B, Chandigarh, is appointed as an Arbitrator,
after his disclosure in writing is obtained in terms of Section 11(8)
of the Act and only after receipt thereof, shall his appointment,
as an Arbitrator, come into force.

27. On his giving consent to arbitrate the dispute
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/

between the parties, as an Arbitrator, Justice Rajiv Sharma

(Retd.), shall enter into reference and shall

accordance with law. Copy of this or e fo rded to the

learned counsel for the parties, as ol@e arned Arbitrator.
The learned Arbitrator so appointed s be entitled to fee as

%Ke@
per stipulation contained<in 4M"Schedule appended to the

Arbitration and Conciliation-Act, 1996.
;\/ ( Mohammad Rafiq )
Chief Justice
Aprll 01,20
dwaj)
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