IN THE HIGH COURT OF KARNATAKA AT BENGALURU
DATED THIS THE 04T™ DAY OF APRIL, 2022
BEFOERE
THE HON'BLE MR. JUSTICE M. NAGAPRASANNA

CRIMINAL PETITION No.21i9 GF 2022

BETWEEN:

BABU S.,

... PETITIONER
(BY SRI RAVI R., ADVOCATE)

AND:

STATE BY
KENGERI POILICE STATION
BENGALURU - 560 060
REPRESENTED BY
GOVERNMENT ADVOCATE
HIGH COURT OF KARNATAKA
BENGALURU - 560 001.
... RESPONDENT
(BY SMT.YASHODHA K.P., HCGP)

THIS CRIMINAL PETITION IS FILED UNDER SECTION 482 OF
CR.P.C., PRAYING TO QUASH THE FIR DATED 23.09.2021
REGISTERED BY RESPONDENT UNDER CR.NO.347/2021 FOR THE
OFFENCES P/U/Ss.3, 4, 5 AND 6 OF IMMORAL TRAFFIC



PREVENTION ACT, 1956 AND SECTION 370 OF IPC AGAINST THE
PETITIONER.

THIS CRIMINAL PETITION COMING ON FOR ADMISSION THIS
DAY, THE COURT MADE THE FOLLO'WING:

CGRDER
Petitioner is before this Court caliing in question the
proceedings in Crime No0.347/2021 registered for the offences
punishable undei Sections 2, 4, 5 and 6 of Immoral Traffic

Prevention Act, 1956 (‘Act’ for short) and Section 370 of the IPC.

2. Heard Sri.Ravi.R.,; learned counsel appearing for
petitioner and Smt.K.P.Yashodha, learned High Court

Governiment Pleader for respondent.

3. Facts in brief are as follows:

A complaint is registered on 23.09.2021 by the PSI of the
respondent-police station, on the credible information received,
for the offences punishable under the Act and the IPC and
proceedings were initiated in Crime No. 347/2021. The

petitioner was a customer who was found at the time when the



premises was searched on 23.09.2021. Result of the search was

seizure of several materials.

4. It is not in dispute that the petitioner was a customer in
the brothel when the search was conducted by the respondent-
police. A customer, in a brothel, canriot be hauled into criminal
proceedings is the consistent view taken by this Court in
plethora of cases. This Court whiie considering the purport of
the Act and the Code in th:e case of EARATH S.P. v. STATE OF
KARNATAKA i1 Cri-P.Ne.1757/2022 disposed on 24.03.2022,
has held as follows:

“7. The afore-narrated facts are not in dispute. The
proceedings against the accused are pending consideration
it the aforesaid C.C.No.109 of 2018 where the petitioner is
uccused No.4. The petitioner is arrayed as accused for the
reason that he was caught as a customer in the brothel
when the search or raid took place on 24-09-2015 and the
proceedings are instituted for offences punishable under
Sections 3 to 6 of the Act and Section 370(3) of the IPC. It
is germane to notice Sections 3 to 6 of the Act and they
read as follows:

“3. Punishment for keeping a brothel or

allowing premises to be used as a brothel.—(1)

Any person who keeps or manages, or acts or

assists in the keeping or management of, a brothel

shall be punishable on first conviction with rigorous
imprisonment for a term of not less than one year
and not more than three years and also with fine
which may extend to two thousand rupees and in



the event of a second or subsequent conviction, with
rigorous imprisonment for a term of not less than tuwn
years and not more than five years and aiso with
fine which may extend to two thousand rupees.

(2) Any person who—

(a) being the tenant, lessee, occupier or person ir
charge of any premises, uses, or knowirigly allows
any other person to use, such premises or any part
thereof as a brothel, or

(b) being the owrner, lessor or landlord of any
premises or the agent of such owner, lessor or
landlord, lets the same or any purt thereof with the
knowledge that the same or any part thereof is
intended tc be used as a brothel, or is willfully a
party to the use o such premises or any part thereof
as a brothel, shall he purishable on first conviction
with imprisonment for a term which may extend to
two years and with fine which may extend to two
thousand rupezs and in the event of a second or
subsequent conviction, with rigorous imprisonment
for a term. which may extend to five years and also
with fine.

2A. For the purposes of sub-section (2), it shall be
prezumned, until the contrary is proved, that any
person referred to in clause (a) or clause (b) of that
sub-section, is knowingly allowing the premises or
any part thereof to be used as a brothel or, as the
case may be, has knowledge that the premises or
any part thereof are being used as a brothel, if, -

(a) a report is published in a newspaper having
circulation in the area in which such person resides
to the effect that the premises or any part thereof
have been found to be used for prostitution as a
result of a search made under this Act; or



(b) a copy of the list of all things found during the
search referred to in clause (a) is given ta such
person.

(3) Notwithstanding anything cuntainea in any other
law for the time being in force, an conviction of arny
person referred to in clause (a) or clause {b) of sub-
section (2) of any cffence under that suup-section irn
respect of any premuses or ariy part thereof, any
lease or agreement under which such premises have
been leased out or are hela or occupied at the time of
the commission of the offence, shall become void and
inoperative with effect from the date of the said
conviction.

4. Punishment for living on the earnings of
prostitutien.-—(1) Any person over the age of
ewghtzen years who knowingly lives, wholly or in
part, on the earnings ¢f the prostitution of any other
person shall be punishable with imprisonment for a
term which may extend to two years, or with fine
which may extend to one thousand rupees, or with
both and where such earnings relate to the
prostituticn of a child or a minor, shall be punishable
with umprisonment for a term of not less than seven
years and not more than ten years.

2) Where any person over the age of eighteen years
(s proved—

() to be living with, or to be habitually in the
company of, a prostitute; or

(b) to have exercised control, direction or influence
over the movements of a prostitute in such a manner
as to show that such person is aiding, abetting or
compelling her prostitution; or

(c) to be acting as a tout or pimp on behalf of a
prostitute, it shall be presumed, until the contrary is



proved, that such person is knowingly living on the
earnings of prostitution of another person within tie
meaning of sub-section (1).

5. Procuring, inducing or tarking person for the
sake of prostitution.—(1) ary parson who—

(a) procures or attemipts to procure a person, whether
with or without his consent, for thz purpose of
prostitution; or

(b) induces a persor: to go from any place, with the
intent that he may for the purpose of prostitution
become the inmate of, or frequent, a brothel; or

(c) takes or aitempts to tarxe a person, or causes a
person to Le taken, from one place to another with a
view to his carryirng on, or being brought up to carry
on prostiiution; or

{d) causes or wduces a person to carry on
prostituticn;

shall be punishable on conviction with rigorous
imprisenment for a term of not less than three years
and not more than seven years and also with fine
which may extend to two thousand rupees and if
any offence under this sub-section is committed
against the will of any person, the punishment of
uinprisonment for a term of seven years shall extend
to imprisonment for a term of fourteen years:

Provided that if the person in respect of whom an
offence committed under this sub-section,—

(i) is a child, the punishment provided under this
sub-section shall extend to rigorous imprisonment for
a term of not less than seven years but may extend
to life; and



(ii) is a minor, the punishment provided under this
sub-section shall extend to rigorous imprisontineit jor
a term of not less than seven years and not imore
than fourteen years;

(3) An offence under this sectiori shall be triable—

(a) in the place frcm which a person is procured,
induced to go, taken or caused to be taken or from
which an attempt to procure or take such person is
made; or

(b) in the place to which he may have gone as a
result of the inducement or to which he is taken or
caused to be taken or an attempt to take him is
mace.

6. Detaining a person in premises where
prostitution is carried on.—(1) Any person who
detains any other person, whether with or without
Als consent,-—

(a) in any brothel. or

(b) in or upon any premises with intent that such
person may have sexual intercourse with a person
who is not the spouse of such person,

shall be punishable on conviction, with imprisonment
of either description for a term which shall not be
less than seven years but which may be for life or for
a term which may extend to ten years and shall also
be liable to fine:

Provided that the court may, for adequate and
special reasons to be mentioned in the judgment,
impose a sentence of imprisonment for a term of less
than seven years.



(2) Where any person is found with a cnild 1 a
brothel, it shall be presumed, unless the contrary is
proved, that he has committed an offence under sub-
section (1).

(2A) Where a child or mincer fouinc in a brothel, is, un
medical examination, detected to have heen sexually
abused, it shall be presumed, unless the contrary is
proved, that the child or minor has veen detained for
purposes of prostitution or, as the case may be, has
been sexually exploited jor commercial purposes.

(3) A person shall be presumed to detain a woman or
girl in a brothel or in or upon any premises for the
purpose of sexual writercourse with a man other than
her lawful husbond, if such person, with intent to
compel cr induce her to remain there,—

(a) withholds jfrom her any jewellery, wearing
appaiel, rnoney or other property belonging to her, or

(b) threatens her with legal proceedings if she takes
away with her any jewellery, wearing apparel,
moiney or other property lent or supplied to her by or
by the direction of such person.

(4) Notwithstanding any law to the contrary, no suit,
prozecution or other legal proceeding shall lie against
such woman or girl at the instance of the person by
whom she has been detained, for the recovery of any
jewellery, wearing apparel or other property alleged
to have been lent or supplied to or for such woman or
girl or to have been pledged by such woman or girl or
for the recovery of any money alleged to be payable
by such woman or girl.”

None of the provisions get attracted against a
customer as he neither keeps a brothel or allows the
premises to be used as brothel as obtaining under
Section 3 of the Act; he does not live on the earnings



of the prostitution as obtaining under Section 4 of the
Act; he cannot be alleged of procuring, inducing or
taking a person for the sake of prostituiion; ne
cannot also be alleged of detaining a person wn the
premises where prostitution is carried on. The
allegation against the peiitioner is the ones
punishable under the aforesaid provisions, which
are on the face of it, is inapplicable to the case at
hand.

8. The other cffence alleged against the petitioner is
the one punishable under Section 370 of the IPC.
Section 370 of the 1PC reaeds as follcws:

“370. Trafficking of person: {I) Whoever, for the
purpose of exploitation, (a) recruits, (b) transports, (c)
hurbours, (d) transfers, or (e) receives, a person or
persens, by—-

First-—using threats, or

Secondly. —using force, or any other form of coercion,
or

Thirdiy —by abduction, or
ouithly.—by practising fraud, or deception, or
Fifthly.—by abuse of power, or

Sixthly.—by inducement, including the giving or
receiving of payments or benefits, in order to achieve
the consent of any person having control over the
person recruited, transported, harboured,
transferred or received, commits the offence of
trafficking.

Explanation 1.—The expression “exploitation” shall
include any act of physical exploitation or any form
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of sexual exploitation, slavery or practices similar to
slavery, servitude, or the forced removal of organs.

Explanation 2.—The consent of the victim is
immaterial in determination of the offence of
trafficking.

(2) Whoever commits the offence of trajticking shall
be punished with rigcrous imprisonment for a term
which shall not be less thain seven years, but which
may extend to ten years, and shall alsc ve liable to
fine.

(3) Where the offence involves the trafficking of more
than cne person, it shall he puniznable with rigorous
imprisonment for a term whici: shall not be less than
ten years but which may extend to imprisonment for
life, and shali also be liable to fine.

(4) Where the offence involves the trafficking of a
minor, it shall be punishable with rigorous
imprisonmment for a ierm which shall not be less than
len years, but which may extend to imprisonment for
life, and shall also be liable to fine.

(5) Where the offence involves the trafficking of more
than one minor, it shall be punishable with rigorous
imprisonment for a term which shall not be less than
fourteen years, but which may extend to
unprisonment for life, and shall also be liable to fine.

(6) If a person is convicted of the offence of trafficking
of minor on more than one occasion, then such
person shall be punished with imprisonment for life,
which shall mean imprisonment for the remainder of
that person's natural life, and shall also be liable to
fine.

(7) When a public servant or a police officer is
involved in the trafficking of any person then, such
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public servant or police officer shall be punishec with
imprisonment  for life, which shall mean
imprisonment for the remainder of that persor's
natural life, and shall also be liable to fine.”

Section 370 of the IPC deals with offences
punishable for buying or dispcsing any persor. as a
slave, which is not thie allegaticn and trhe incident
would not link the petitioner to tiie said offences.
Therefore, on both these counts the proceedings are
rendered unsustainable.
9. For the aforesaid reascns, the following:

ORDER
(1) Crimincl Petition is dllowed.
(ii) Tre proceedings in C.C.No.109 of 2018

pending beiore the JMFC (I Court), Mysuru,
stand guashed.”

5. The facts obtaining in the case at hand are identical, as
the aicresaid criminal petition was also considering the case of a
customer in a brothel at the time of search. It would, therefore,
cover the case at hand on all its fours. For the aforesaid
reasons. the following:
ORDER

(i) Criminal Petition is allowed.
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(i) The proceedings in Crime No0.347/2021
pending before the 32nd Additional CMM Court,
Bangalore stand quashed.

s8d/-
JUDGE

bkp
CT:MJ





