Customs, Excise & Service Tax Appellate Tribunal
West Zonal Bench at Ahmedabad

REGIONAL BENCH-COURT NO. 3

Service Tax Appeal No. 10536 of 2015- DB

(Arising out of OIO-SUR-EXCUS-001-COM-065-14-15 dated 26/12/2014 passed by
Commissioner of Central Excise-SURAT-I)

KiranGemsPvtLtd = . Appellant
Plot No 217-218, Tarabaug Estate,

Opposite Jivandhara Hotel

Varacha Road

Surat, Gujarat

VERSUS
C.CE.&S.T.-Surat.i ... Respondent
New Building...Opp. Gandhi Baug,
Chowk Bazar,
Surat, Gujarat- 395001
WITH

(i) Service Tax Appeal No. 12940 of 2014- DB (Shree Ramkrishna
Exports Pvt Ltd)

(ii) Service Tax Appeal No. 10391 of 2015- DB (Vinodkumar
Diamonds Pvt Ltd)

(iii) Service Tax Appeal No. 11203 of 2015- DB (Kapu Gems)

(iv) Service Tax Appeal No. 11634 of 2015- DB (Hari Krishna
Exports Pvt Ltd)

(v) Service Tax Appeal No. 11030 of 2019- DB (Munjani Brothers)

[(Arising out of OIO-SUR-EXCUS-001-COM-011-14-15 dated 13/05/2014 passed by
Commissioner of Central Excise, Customs and Service Tax-SURAT-I), (Arising out of OIO-
SUR-EXCUS-001-COM-063-14-15 dated 26/11/2014 passed Commissioner  of
Commissioner of Central Excise-AHMEDABAD), (Arising out of OIO-SUR-EXCUS-001-COM-
001-15-16 dated 09/04/2015 passed Commissioner of Central Excise, Customs and Service
Tax-SURAT-I), (Arising out of OIA-CCESA-VAD-APP-II-VK-301-2016-17 dated 17/10/2016
passed Commissioner ( Appeals ) Commissioner of Central Excise, Customs and Service
Tax-VADODARA-I)]

APPEARANCE:
Shri J C Patel,Shri Hardik Modh & Shri Amit Laddha, Advocate for the Appellant
Shri Rajesh R Kurup, Superintendent (AR) for the Respondent

CORAM: HON'BLE MEMBER (JUDICIAL), MR. RAMESH NAIR
HON'BLE MEMBER (TECHNICAL), MR. RAJU

Final Order No._10494-10499/2024

DATE OF HEARING: 25.10.2023
DATE OF DECISION: 26.02.2024
RAMESH NAIR

The common issue involved in all these appeals, hence all the appeals

are taken together for disposal.

1. The brief facts of the case are that the Appellants are engaged in the

export of cut and polished Diamonds. In the impugned order the Learned
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Commissioner (Appeals) upheld that the Appellants are liable to pay Service
Tax under Reverse charge mechanism in terms of Section 68 (2) of the
Finance Act, 1994 read with Rule 2(1) (d) of Service Tax Rules, 1994 on the

services received from foreign country.

1.2 The following two issues are involved in the present appeals:-

(i) Whether the Appellants as a recipient of service are liable to
pay service tax under reverse charge mechanism when the
foreign service provider has supplied services to the Appellants
through the service provider's Indian subsidiary and such
subsidiary is therefore treated as having establishment in India
under Section 66A (Explanation 1) of the Finance Act 1994.

(i) Whether the extended period of limitation has been rightly

invoked for issuance of show cause notice.

2. Shri J. C. Patel, Shri Hardik Modh and Shri Amit Laddha, Learned
Counsels appearing on behalf on the Appellants submits that the Appellants
are engaged in the business of importing rough diamonds and exporting
them only after cutting and polishing for which they require diamond
processing machines that run on a specific type of software - HASP. He
further submits that all activities including marketing & promotion, being
the sole point of interaction, placing order, raising of invoice, advancing of
payments, installation, repairs and maintenance and training of employees
in furtherance of setting up of these machines for use are conducted by
none other than Sarin Technologies India Pvt. Ltd. which is a wholly owned
subsidiary company of Sarin, Israel. That Sarin Israel and Galatea Ltd. are
foreign companies incorporated under the laws of Israel and the latter is

also a wholly owned subsidiary company of Sarin Israel.

2.2 Without any prejudice to above he submits that Galatea Ltd. has a
permanent establishment in India which is evidenced by the fact that they
are holding a PAN in India viz AADCG8396D. He further submits that all
companies of the said Sarin Group are working under common management
and that fixed - assets and all other major consumable required for
installation of software and conducting all the core activities are provided by

Sarin and Galatea Israel to Sarin India and that he takes the support of the
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audit report of Sarin India to establish that Sarin Israel is the holding
company upon reflection of the terms “where control exists”. He takes the
support of the case of Customs and Excise Commissioners vs DFDS 1997
(1) WLR 1037 wherein it was held that subsidiary or auxiliary company is a
part of the parent and when an agreement exists between parent company
and the subsidiary company, the subsidiary company will have no effective

independence from the parent in conduct of the business.

2.3 He further submits that from the legal structure, rendering of different
services and audit report of Sarin India it can be established that Sarin
Israel has been providing services to the Appellants in India through their
permanent establishment functioning under Sarin Technologies India Pvt.
Ltd and therefore by applicability of Section 66A of the Finance Act, the
Appellants shall be discharged of the demand raised against them for
recovery of Service Tax. He has relied upon Circular B1/6/2005 - TRU dated
27.07.2005 in support of the same.

2.4 As regards to the second issue, he submits that the Department was
unable to adduce evidence in support of their claim to invoke section 73
that could establish that the Appellants had malafide intentions to evade
their duty of paying tax thereby not fulfilling basic conditions required under
the said provision before applying it. That a mere omission would not
constitute suppression of facts when under given circumstances the
Appellants were under bonafide belief that there was no liability to pay
Service Tax. He has placed reliance on the following judgments in support of

their claim: -

e Uniworth Textiles Ltd. vs CCE 2013 (288) ELT 161

e Simplex Infrastructures Ltd. vs Commissioner of Service Tax
2016 (42) STR 634

e Delhi International Airport Ltd. vs Commissioner of CGST 2019
(24) GSTL 403

e Binjrajka Steel Tubes Ltd. vs Comissioner of C. Ex. 2016 (342)
ELT 302

e Roma Henny Security Service Pvt. Ltd. vs Commissioner of
Service tax 2018 (8) GSTL 239
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3. Shri R. R. Kurup, learned Superintendent (AR) on behalf on the

Revenue reiterates findings of the impugned order.

4, We have carefully considered the submissions made by both the sides
and perused the records. It is clear to us that the Appellants have business
establishment in India that they are purchasing goods from a foreign
country and using them as a part of their business activities. It is also very
clear to us that they are receiving various types of services in respect of the
said goods such as installation, marketing, promotions etc. It is abundantly
clear to us that the goods are provided by companies situated outside India
whereas services with respect to the same are being consumed in India
having been provided by service providers situated in India. Under these
circumstances we have to examine whether the Appellants are liable to pay
tax under section 68 (2) of the Finance Act or not under terms of provisions
of Section 66A of the Finance Act, 1994. Given the facts and circumstances
of the present case it is asserted by the Appellants that service tax was not
payable by them under the scope of Section 66A [Explanation 1] of the
Finance Act 1994 as Reverse charge mechanism cannot be made applicable
to them in the event a permanent establishment of the foreign company
exists in India. It is worthwhile to look into the provisions of Section 66A as
with satisfaction of the said provision only the rules containing taxable
services provided from outside India and received in India could be

scrutinized. The relevant provision has been reproduced below:

“Section 66A - (1) Where any service specified in clause (105) of section 65 is,-

(a) provided or to be provided by a person who has established a business or has a fixed
establishment from which the service is provided or to be provided or has his permanent
address or usual place of residence, in a country other than India, and

(b) received by a person (hereinafter referred to as the recipient) who has his place of
business, fixed establishment, permanent address or usual place of residence, in India,

such service shall, for the purposes of this section, be the taxable service, and such
taxable service shall be treated as if the recipient had himself provided the service in
India, and accordingly all the provisions of this Chapter shall apply:

Provided that where the recipient of the service is an individual and such service
received by him is otherwise than for the purpose of use in any business or commerce,
the provisions of this sub-section shall not apply:

Provided further that where the provider of the service has his business establishment
both in that country and elsewhere, the country, where the establishment of the
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provider of service directly concerned with the provision of service is located, shall be
treated as the country from which the service is provided or to be provided.

(2) Where a person is carrying on a business through a permanent establishment in
India and through another permanent establishment in a country other than India, such
permanent establishments shall be treated as separate persons for the purposes of this
section.

Explanation 1.- A person carrying on a business through a branch or agency in any

country shall be treated as having a business establishment in that country. (emphasis

applied)

Explanation 2.-Usual place of residence, in relation to a body corporate, means the

place where it is incorporated or otherwise legally consulted.]”

The rationale behind the scheme of levy of service tax is that such tax
should be levied on the value of taxable services that is provided by the
service provider and received by the service recipient within the territory of
India. The insertion of Section 66A of the Finance Act by the law makers
embodies an exception to this general rule. Section 66A is an independent
charging provision which in its simplest understanding provides for the levy
of service tax in India on such services that are provided or to be provided
by a person located outside India and such service having been received by
a person located in India. Section 66A lays down that such services
{specified in clause (105) of Section 65 of the Act} shall be treated as
having been provided in India by the recipient of such services. This
deeming provision of Section 66A makes the Indian recipient liable under
the scheme of Reverse charge Mechanism unless in the event where such
foreign company has their representation in India by way of a permanent
establishment then that establishment will be the service provider in the

eyes of law and not the recipient.

4.2 On a close scrutiny of Section 66A under clause 1 & 2 read with
Explanation 1 we observe that The Sarin Ltd & Galatea Ltd. are companies
situated and incorporated in Israel thereby fulfilling the condition as
envisaged under clause 1 with regards to having their permanent address in
a country other than India. Furthermore, while examining the statements
recorded during investigation of Shri Gilad Hassid, Head of Operations and
Shri Rahul Jolapara, Customer Support Manager (Legacy) of M/s Sarin
Technologies India Pvt. Ltd it has been observed that the core activities with

respect to rendering of services in relation to the imported products were
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received by the Appellants through Sarin Technologies India. Sarin India’s
office is coordinating various activities with regards to services for the said
product like installation, execution of purchase order, issue of invoice to
Indian clients, payments, training, repairs and maintenance, promotion,
marketing on behalf of Sarin Ltd, Israel. Based on the types of services
being provided by Sarin India, it can be inferred that the point of contact in
India for rendering the services in furtherance of those required by their
products is Sarin India Technologies and therefore by fulfilling these
essential trading and service activities on behalf of Sarin Israel, it has been

acting as an agent of Sarin Israel.

4.3 For more clarity about the activities of Sarin India, the details of such

activities for the appellants is given below:

1. The Engineers from Sarin India brought software alongwith them for
installation into the machines imported from Sarin Israel. Sarin India
does not merely facilitate Sarin Israel towards the sale of software but
also undertakes all the major activities independently, which are listed
as follows:

e Marketing & Promotion: By way of demonstrations or through

telephone, Sarin India markets and promotes the said software
to the clients in India;

e Point of interaction: Sarin India acts as the sole point of

interaction to the Indian Clients for any information / price /
terms and conditions, etc. of the software;

e Order: The Indian client places the purchase order to Sarin
Indiaand Sarin India further send the same purchase order to
Sarin Israel;

e Invoice: After receipt of such order of purchase, invoice for the
said softwaresare sent under the name of Sarin Israel to the

Indian Client;
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Payments: Payments were made to Sarin Israel upon instruction
and details given by Sarin India;

Installation: The software is carried by Engineer of Sarin India
on CD / Pen Drive and then installed at the Indian Client's
place; As apparent from the Invoice of Sarin (See page 177 of
Appeal for example), the prices include onsite installation and
training. It is evident from the Installation reports (Pages 204
to 230 of the Appeal) that the installation and training are
carried out in India by engineers of Sarin India. The sample
copies of Invoice of Sarin Israel and Installation report are

scanned below evidencing the above stated fact:
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Te echnologies Ltd.
aSt., Kiar-Saba, Israel 44643 1grae)
12 9.190‘.\500 Fax: 972-9-7903501
;8 ber: 567405941
rNumN'” 511332207

Plot No. 8,

' Gomscl’r:lt-':-;gm [l::;‘ Affil Tower
rasad Cha ' oad,
9:,. house Varachha -
”::nbﬂ Surat
Indla
;":n Jitubhat/ Vashrambhai
0422 23676341

Te!
i Proforma no. CQ11001436

ST/10536/2015-DB & Ors

)

SARIN TECHNOLOGIES L1o.

URL: www.safln.com
E.mall: sarin@sarin.com

Date: 11-Sep-2011
Print Date: 15-Dec-2011

- Software - Original

E Part Description | Quantity ﬁnlt price | Total Price USD
1| DieExpert SL ( 1 Lens) System SOFTWARE Including: : 2| 21,760.51 43,521.01
- Advisor software '
- Laser Marking Z Software
- SL Software Infrastructure
- As part of Bulk Discount 2010/2011 | 22| " 5,440.00 -10,880.00
| TOTAL ‘ 32,641.01

Expiry Date: 31-Dec-2011

Your RFQ: 805/11

Terms of payment: Prepaid in advance
Terms of shipment: CIP Mumbai Apt/Email

Customer Number: 20680

Terms and conditions:
Prices include on-site installation and training.

All payments to be made by the Purchaser to the Seller shall be made free and clear of and without any tax deduction.

~ One year warranty on parts and labour,
* Delivery:within 21 days from receipt of confirmed order

Title and Risk with regard 1o the goods delivered under this price quotation shall pass to customer upon the said goods

being delivered by Sarin to carrier. (CIP)

Payment to: Sarin Technologies Ltd.
Bank Leumi Le-Israel Ltd. (10)

Bursa Business Branch (743)

Account: 1108480060
Ramal Gan,Israel

Swift: LUMILITXXX

S>—

Sincerely,
Dikla Vaisman

SARIN.TES LOBIES LTO
£
\
¥ 72-9-7803500

Sarin Technologies Ltd.
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177

Technologies Ltd.
eda St., Kfar-Saba,Israel 44643 israe|
72-9-7903500 Fax: 972-9.7903501

Number: 557405941 o ‘o
orter Number: 511332207 & B Lt S e SARIN TECHNOLOGIES LTD.
URL: www.sarin.com
E-mail: sarin@sarin.com
To: . K3
Kiran Gems Pvt, Ltd Ee"VQW. Kiran Gems Pvt. Ltd2 Date: 24-Jan-2010
7 409 Prasad Chambers, lot No. 9, Print Date: 28-Jan-2010
Opera house Near Affil Tower,
Mumbai . L.H.Road, .
£ lndia Varachha :
Surat :

!t Attn: Jitubhai / Vashrambhai

Tel.: 9122 23676341 India

o1 $p6cronme

Price Quotation CQ10000178 - Hardware

r Item l Part description Quantity Unit price Total price 41

[0191-95  [HASP HL Time Ver 3.21-6.1 RoHS , . 300ea|  US$35.00 USS 117.00

| HASP HL Time Ver 3.21-6.1 RoHS 2.00 ea Included Included |

{565030  [Courier Expenses E 100ea|  USS90.00 Uss 20.00
Eﬁtended Price USS 207.00

Expiry Date: 25-Mar-2010

Your RFQ: 99/10

Terms of payment: Prepaid in advance
.Terms of shipment: CIP Mumbai Apt/Email
Customer Number: 20680

Terms and conditions: A
$195 is received in advance and balance amount needs to pay in advance
Prices include on-site installation and training.

All payments to be made by the Purchaser to the Sell
One year warranty on parts and labour.

Delivery:within 21 days from receipt of confirmed order. . ) % . .
Title and Risk with regard to the goods delivered under this price quotation shall pass to customer upon the said goods

being delivered by Sarin to carrier. (CIP)

er shall be made free and clear of and without any tax deduction.

" Payment to: Sarin Technologies Ltd.
Bank Leumi Le-Israel Ltd. (10)
Bursa Business Branch (743)
Account: 1108480060
Ramat Gan,Israel
Swift: LUMIILITXXX

e Training to employees: Post-Installation training to employees of

the Indian Client, regarding the usage of the software is also
provided by Sarin India;

e Repairs & maintenance -

» AMC with Sarin Israel: Sarin India also performs the requisite
repairs and maintenance on behalf of Sarin Israel free of

cost, if AMC is entered into between Sarin Israel.
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» AMC not entered with Sarin Israel: Sarin India performs such
activities independently and invoices were issued under its
own name.

Copies of Demo call report given by Sarin India, email conversations
between the Appellant and Sarin India with regard to price quotation
of product, preparation of purchase order, price negotiation,
installation report generated by Sarin India, Service call report given

by Sarin India etc. samples of the said documents are scanned below:

bt g e a ek
iy QA 5 Sal:‘l‘l"‘v;’\-w‘x+ﬁ-\w,-umm$mmw A SO AIAL TN A
RO echnologies India Pvt. Ltd.
Il:KSerwce Call Report Call Report No: 71 523
o — atargam S Varacha DRest Surat [Date: ©/o/-3 .G
I ,‘é < | Tel No:
FAlhasthh Zog

WY Vanahoo

= Sarin Machine Details
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From the above activities carried out by Sarin India for the appellants
on the fact which is supported by the various documents, there is no
iota of doubt that all the activities, for which appellants made the
payments against the invoice of software issued by Sarin Israel, were
indeed carried out by Sarin India purely as agent of their principal viz.
Sarin Israel, particularly when Sarin India did not charge to the
appellant a single penny for bundle of services for the obvious reason
that Sarin India is not doing charity to the appellants but acting as a
pure agent for and on behalf of Sarin Israel. This clearly establish that

the Sarin Israel has its business establishment in India in the title of
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‘Sarin India’ in terms of Section 66A read with explanation 1 attached

thereto.

2. Explanation 1 to Section 66A of the Finance Act 1994 provides that if
a person is carrying on business in India, through an agency or
branch in India, such person shall be treated as having business
establishment in India. It would therefore follow that in respect of
services provided in India by such person, since such person has
establishment in India, that person as provider of service is liable to
pay service tax in India and not the recipient of service in India. The
recipient of service would be liable only when the service provider
does not have a business establishment in India. In view of the said
provision, Sarin India is to be considered as an Agency carrying on
business in India for Sarin Israel and Galatea Israel and therefore,
service tax is liable to be paid by the service provider and not by the

service recipient.

3. It is observed that Sarin India was performing all the activities in
regard to supply of software, starting from placing of order till
installation, upgradation and maintenance of software, installation and
other relevant processes. Sarin India is an extension of business
activities of Sarin Israel, which has been carried out in India and
hence, it can be termed as fixed establishment through which

business of Sarin Israel was conducted in India.

4. As submitted by the appellants which is not under dispute that all the
companies of Sarin Group are working under the common
management which reveals from the audited financial statements of

Sarin India:
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In Director's Report, director recorded their appreciation stating

that "Your directors would like to place on record its

appreciation for the corporation and assistances provided by its

collaborators i.e. Sarin Technologies Ltd. Israel and look forward

to the continued support in future.” This statement clearly

states that Sarin India, Sarin Israel and Galatea Israel work
jointly and are associates/collaborators of each other. For ready

reference relevant extract of Director’s report is scanned below:

SARIN TECIIOLOOIES NDIABYT:LTD

7. AUDITORS: o ".

The Statutory Audxtors of the Compmy, M/s BSR & Assocmtes, Chartered

Accountants, Mumbai, having. regxstradon number 116231W. retire as Auditors of the
Company and being ehgxble to offar t.hemselves for re- appointment

8. AUDITORS QUALIFICATION i I

With reference to the quahﬁcaﬁons at Polnt Nos. 2, 3(a),~and 3 (f) of the -Auditors :
Report, your Directors have fully explained the same in Note 32 to Financial Statements,
of the Accounts and aceordingly the's same does riot call Eor any further ¢omments.

9.  SECRETARIAL. Aﬁbﬁ'

Your Company- ‘has good corporate govemance prachces in'pl
and looking to the  size. and nature  of ‘operations of: th : s

t e -of the View: that: o :6parate. “Secretarial Audu’ of the ompany as
D}rcc i u ¥ gu.ldelinesponCorpome Govemance suedbythe\Mx\lstry-
. Ah uiod underreview

10. ASSISTANCE FROM SARIN TECHNOLOGIES LIMX

. record ‘its appre ,the cooperahon and 1
Your szectoxs would lxke to place o : nghnolo m;'niced h“el md 1°°k

Scnt OM.: ¢
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e Further, from Related Party disclosure in audit report of Sarin
India, it is clearly established that fixed-assets and all major
consumable required for installation of software and conducting
all the core activities related with software were provided by
Sarin Israel and Galatea Israel. Also,in relationship explained in
report it is clearly stated that Sarin Israel is the holding

company and "where control Exists".

e Audit Report of Sarin India had been signed by Board of
Directors out of which four directors / key management person
were also Key Managerial Person of Sarin Israel and Galatea
Ltd. Name of those directors are 1) Zev Kessler, 2) David Block,
3) UzviLevami and 4) Oded Ben Shmuel. Also, from profile of
such three directors it can be said that they were not appointed
for carrying out only Pre and/ or post sales activities but also,
they provided all the core activities on behalf of Sarin Israel /

Galatea Israel in India.

4.4 Considering the above undisputed fact, we find that in the instant case
the Appellants have received goods from entities located outside India
whereas the services in respect of the said goods have been provided to the
Appellants by the parent company’s branch in India by the nature of the
services rendered like placing & processing of order, negotiation done with
customers by Sarin India on behalf of Sarin Israel, installation of the HASP
software etc. it can be observed that Sarin India are entrusted with
providing such services of higher order that are integral to the smooth
functioning of the machines used by the Appellants. As it is entrusted with
such crucial responsibilities it cannot be denied that Sarin India operates in
the capacity of an Agent/ Branch office of that of Sarin Israel. In this regard
we accept the submissions made by the Appellants towards the legal
structure and discharge of essential trading activities conducted by Sarin

Israel making it manifestly clear that Sarin Isarel has through its
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agent/branch in India been providing services for the products sent by it.
Thereby fulfilling conditions as enumerated under clause 2 read with

Explanation 1 of Section 66A.

4.5 Our above view is supported by the decision of Nagarjuna OQil
Corporation Ltd. v CCE Puducherry, 2017 (47) STR 96 (Chennai) wherein

this Tribunal has taken the following view:

“5. The only point for determination is the Appellants's liability to service tax on
reverse charge basis in terms of Section 66A. The admitted facts are that there is
an agreement between the Appellants and NOC BV, Netherlands. NOC BV,
Netherlands has an establishment in India recognized by various authorities in
terms of applicable regulations. The Indian establishment of NOC BV,
Netherlands have registered themselves with the service tax department and
remitted the full tax liability with reference to the impugned contract. The
original authority while taking cognizance of the existence of NOC BV in India,
proceeded to confirm the service tax demand on the basis that the agreement is
with NOC BV, Netherlands and the consideration is paid in foreign exchange. We
find that Explanation 1.- under Section 66A stipulated that "a person carrying on
a business through a branch or agency in any country shall be treated as having
a business establishment in that country." In the instant case, NOC BV
Netherlands is admittedly having a business establishment in India recognized by
various law. The service is rendered through such establishment in India. This
much has been recognized by the original authority in para 20 of his order. The
reliance placed by the original authority on Board's Circular dated 06.05.2011 is
misplaced. The said Circular is not on the scope of Section 66A. We find that the
original authority has misdirected in his finding despite of his recognition of the
Indian establishment of NOC BV as service provider.

6. Considering the above discussions and findings, we find no merit in the
impugned order and accordingly set aside the same. The appeal is allowed.”

4.6 The Tribunal in the case of M/s Lakshmi Electrical Drives Ltd. v
Commissioner of CCE & ST, Coimbatore 2023 VIL 406 CESTAT- CHE- ST has
held a similar view while discharging the Appellants’ liability involving issue
under similar circumstances wherein the Department had confirmed the
demand against the Appellants under reverse charge mechanism when a
100% owned subsidiary of the parent company was already established in
India rendering all such services as directed by the parent company situated
in Canada. The relevant portions of the judgment have been produced

herewith:-

“A perusal of the provisions of Section 66A of the Finance Act, 1994, reveal that
the service recipient is held accountable for payment of service tax when the
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services are received from a Foreign Service Provider whose usual place of
residence or whose permanent address is located other than in India.
Explanation-1 to this Section clearly says that a person carrying on a business
through a branch or agency in any country shall be treated as having a business
establishment in that country. In this appeal, facts clearly indicate that M/s. CSA
International, Canada has its 100% Subsidiary viz. M/s. CSA Private Limited,
Bangalore, who is registered with Service Tax R.C. No, AABCC2605FST001.”

...... At the same time, in his findings at para-20 and 21, it was mentioned as
under: -

"20. It may be a fact that the service provider (Canadian Establishment) has an
establishment in Bangalore as per extract copy of the Ministry of Corporate
Affairs provided by them during the personal hearing. But no records were
brought forth by "M/s. LEDL" to show that they had received such services from
the Bangalore establishment. All the invoices pertaining to the receipt of services
had been duty issued by the service provider viz. M/s. CSA International, Canada,
whose establishment (Canadian Establishment) is found in Foreign Country.

21. In terms of second proviso to Section 66A (1) (b), which reads as "where the
provider of the service has his business establishment both in that country and
elsewhere, the country, where the establishment of the provider of service
directly concerned with the provision of service is located, shall be treated as the
country from which the service is provided or to be provided". It is observed that
M/s. LEDL is liable to pay the service tax for the services received by them in as
much as they had no direct connection with Bangalore establishment (i.e. M/s.
CSA India Private Ltd., Bangalore) whereas the direct connection with M/s. CSA
International, Canada is quite obvious from records."

............ The lower appellate authority made contrary observations that the
Foreign Service provider did not have any office in India. Whereas in his findings,
he has fastened liability to pay service tax on the Appellants basing on the fact
that the services received by the Appellants had no direct connection with the
Bangalore establishment and had direct connection only with M/s. CSA
International, Canada, which is factually incorrect.

............... Whereas, the Appellants relies on the Explanation-1 to Section 66A to
drive his point that RCM cannot be made applicable to him as M/s. CSA
International, Canada is having its 100% Subsidiary Branch Office operating as
M/s. CSA Private Ltd., at Bangalore. Whereas, the revenue relies on sub-section-
2 of Section 66A, to fasten the tax liability on the Appellants which states that
where a person is carrying on a business through a permanent establishment in
India and through a permanent establishment other than India, such permanent
establishment shall be treated as separate persons. However, the records clearly
reveal that the inspection service got performed in India though the certificate
was issued by M/s. CSA International, Canada. As M/s. CSA International,
Canada has got its 100% Subsidiary in Bangalore, invoking the provisions of
Section 66A of the Finance Act and fastening the tax liability on the Appellants
on RCM basis is not legally sustainable and as such, we hold that the Appellants
succeeds on merits.
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4.7 We note that in the present case the payments made to the Parent
Company only by the Appellants for the purchases were inclusive of the
services with respect to installation and functioning whereas the said
services were provided by the Indian subsidiary to the Appellants. The fact
that no invoice has been raised to the Appellants by Sarin India shows that
the latter was discharging the services of the Parent Company situated in
Israel in the capacity of an Agent having its permanent establishment in
India. This undisputed fact also makes it abundantly clear that the Sarin

India is pure agent of the Sarin Israel.

4.8 In the light of varied literature available towards interpretation of
‘permanent establishment” we observe that interpretations under the
following instances hold persuasive value. In the landmark decision of CIT
Vs. Vishakhapatnam Port Trust [(1983), 144-ITR-146 (AP)] on the subject
of “Permanent Establishment”, the Andhra Pradesh High Court has observed
as under:

“The words “Permanent Establishment” postulate the existence of a substantial

element of an enduring or permanent nature of a foreign enterprise in another,

which can be attributed to a fixed place of business in that country. It should be

of such a nature that it would amount to a virtual projection of the foreign
enterprise of one country onto the soil of another country.”

Article 5 of the DTAA entered into between Israel and India has been
referred to by the Appellants in their submissions. It reads as under:-

“Article 5 - Permanent Establishment

1. For the purposes of this Convention, the term "permanent establishment"
means a fixed place of business through which the business of an enterprise is
wholly or partly carried on.

2. The term "permanent establishment" includes especially:
(a) aplace of management;
(b) abranch;
(c) an office;
(d) a factory;
(e) a workshop;

(f) a mine, an oil or gas well, a quarry or any other place of extraction of
natural resources;

(g) asales outlet;
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(h) a warehouse in relation to a person providing storage facilities for
others; and

(i) afarm, plantation or other place where agricultural, forestry, plantation
or related activities are carried on.

3. A building site or construction, assembly or installation project or supervisory
activities in connection therewith constitute a permanent establishment only if
such site, project or activities last more than six months.

4. Notwithstanding the preceding provisions of this Article, the term "permanent
establishment" shall be deemed not to include:

(a) the use of facilities solely for the purpose of storage or display of goods
or merchandise belonging to the enterprise;

(b) the maintenance of a stock of goods or merchandise belonging to the
enterprise solely for the purpose of storage or display;

(c) the maintenance of a stock of goods or merchandise belonging to the
enterprise solely for the purpose of processing by another enterprise;

(d) the maintenance of a fixed place of business solely for the purpose of
purchasing goods or merchandise or of collecting information, for the enterprise;

(e) the maintenance of a fixed place of business solely for the purpose of
carrying on, for the enterprise, any other activity of a preparatory or auxiliary
character;

(f) the maintenance of a fixed place of business solely for any combination
of activities mentioned in sub-paragraphs (a) to (e), provided that the overall
activity of the fixed place of business resulting from this combination is of a
preparatory or auxiliary character.”

In view of the aforementioned, we note that a branch office is covered
under the scope of permanent establishment. Since Sarin India is a wholly
owned subsidiary of Sarin Israel carrying out and coordinating essential
trading activities it would be safe to say that Sarin India is in itself a branch
office of the Israel company. Therefore, just for the sake of levy of service
tax liability under section 68 ibid, it cannot be denied that Sarin India is not
a permanent establishment of Sarin Israel. Therefore, we note that it was
erroneous conclusion on the part of the department to allege that Sarin
India will not be considered a Permanent Establishment of Sarin Israel. It
can be observed from the records that Sarin had head office in Israel and
that Sarin India Technology Ltd. was operating as an agency to carry out
business of trading in a different country that in the instant case is, India
and by flow of that we are of the considered view that by way of Section
66A discharge of liability of service tax cannot be made applicable to the

Appellants. Therefore there is no second thought required to be arrived at
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the conclusion that the Appellants had received goods from a foreign
country and services in its extension from service provider in India through
the said foreign company’s Branch office at that time one of which is located
in India thereby sufficiently establishing that they have a permanent
establishment hence the Appellants cannot be fastened with the liability of
service tax for being a recipient of service under section 68(2) of the

Finance Act read with rules 2(1)(d) as a ‘deemed service provider’ in India.

4.9 As regards the second issue, the Learned Counsel for the Appellants
has made submissions on the grounds of both revenue neutrality and

l[imitation.

4.10 It is observed from records that there was no intention on the part of
the Appellant to evade Service tax which can be proved by the fact that the
Appellant was entitled to avail CENVAT credit of Service tax paid under the

Reverse Charge mechanism and claimed refund of unutilized amount of
service tax paid under Rule 5A of CENVAT Credit Rules, 2004 on export of
the goods as the Appellant export 86.89% of cut and polished diamonds out

of total turnover during the disputed period i.e. 16.05.2008 and

31.08.2013. Since this was a clear case of revenue neutrality, there could

have been no incentive or benefit accruing to the Appellant to evade
payment of Service tax and therefore the larger period ought not to have
been invoked. Eligibility of the appellants’ refund is supported by the

following judgments:

e Repro India Ltd. Versus Union of India - 2009 (235) E.L.T. 614
(Bom.)

e Jet Airways (I) Ltd. Vs. C.S.T, 2016 (44) STR 465 (Tri-Mumbai)

e Commissioner Of Central Excise Versus Drish Shoes Ltd., 2010
(254) E.L.T. 417 (H.P.)

4.11 We also find from the show cause notices as well as from impugned
orders that the essential ingredients of proviso to section 73 were not
fulfilled in the present case to invoke larger period of limitation. Further,
there was no clinching evidence brought on record by the Respondent to
show that there was any malafide intention on the part of Appellant to

evade Service tax.
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4.12 The extended period of limitation can be invoked only where the non
payment of tax has been committed by the suppression, omission or failure
to disclose wholly or truly all material facts required for verification of
assessment by the Appellant or where the Appellant had an intention to
evade the payment of tax, whereas in the present case, none of the
ingredients for invoking larger period in satisfied as held in the following
decisions:

e Simplex Infrastructures Ltd. Vs. Commissioner of Service Tax,
2016 (42) S.T.R. 634 (Cal.)

e Delhi International Airport Ltd. Vs. Commissioner of CGST-
2019(24) GSTL 403 (T).

e Binjrajka Steel Tubes Ltd. Vs. Commissioner of C. Ex., 2016
(342) EL T 302 (T)

e Roma Henny Security Service Pvt. Ltd. Vs. Commissioner of
Service Tax, Delhi, 2018 (8) G.S.T.L. 239 (Del.)

4.13 From the entire facts, we do not find any deliberate intention on the
part of the Appellant to either not disclose correct information or to evade
the payment of any tax. There was no positive act on the part of the
Appellant to evade the payment of any Service tax nor had any proof
towards this end been adduced by the Revenue. It is settled that mere
omission would not constitute suppression of facts and the Appellant was

under bona fide belief that there was no liability to pay Service tax.

This proposition is supported by Hon’ble Apex Court judgment in
Uniworth Textiles Ltd. v. CCE, Raipur reported in 2013 (288)
E.L.T. 161 (S.C.), wherein it was held that the extended period of
limitation is not invokable for mere non-payment and requires a

deliberate default on the part of the assessee, is also applicable.

4.14 1t is trite law that the extended period of limitation can be invoked
only if there is an allegation of collusion, willful misrepresentation or
suppression of facts against the Appellant. It is an admitted position that
the Appellant filed the statutory returns providing all relevant details

therein. The Appellant submits that the payment made to Sarin Israel,
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Galatea Israel and Diamsoft Company Inc. of UAE were shown as capital
goods (Tangible Assets) under the Plant & Machinery and the Appellant was
claiming depreciation on them. Further, the amount paid to foreign
company towards usage of software i.e. Pay Per Carat (PPC supplied by
M/s. Galatea Israel) has been shown in Labour Optimizing expenses under
the manufacturing expenses in Profit and Loss Account. The above-
mentioned evidences also reveal that there was no willful suppression of
facts on the part of the Appellant, and therefore, there is no basis for
invoking the extended period of limitation in the present case. Accordingly,
since the demand for duty is beyond the statutory period, the same is
unsustainable. In this regard the following judgments relied upon by the

appellants support their case of demand being time bar:

e Commissioner Of C. Ex., Ahmedabad vs. Satia & Company
reported at 2010 (262) E.L.T. 530 (Tri. - Ahmd.)

e H. Kumar Gadecha vs. Commissioner Of Customs, Ahmedabad
reported at 2009 (243) E.L.T. 248 (Tri. - Ahmd.)

4.15 We find that the Appellant had disclosed all the material facts in their
Service Tax returns and didn’t suppress any fact from the department. In
the case of Commissioner v/s. Meghmani Dyes & Intermediate
Ltd.[2013 (288) ELT 514 (Guj.)], the Hon’ble Gujarat High Court has
held that extended period is not invocable if the details/information
provided by him were in accordance to the format prescribed in the returns.

The relevant para is reproduced hereunder:

“32..... Further, the format of ER-2 Returns is prescribed by the Government and,
therefore, an assessee cannot be accused of suppression of facts if the details
and information were provided by him in accordance with the format of the
Return unless he provides any wrong information in the Return which is not the

case as set-up by the Revenue.”

4.16 In the case of Pahwa Chemicals Private Limited vs. CCE, Delhi
[2005 (189) E.L.T. 257 (S.C.)], the Hon’ble Supreme Court held that:
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“It is settled law that mere failure to declare does not amount to willful mis-
declaration or willful suppression. There must be some positive act on the part

of the party to establish either willful mis-declaration or willful suppression.”

4.17 It is well settled law as laid down in Steelcast Ltd v CC- 2009 (14)
STR 129 and upheld by the High Court in CC v Steel Cast Ltd- 2011 (21)
STR 500 (Guj) and in the other judgments contained in the Compilation
tendered at the hearing, that where complete records are maintained and

the issue is one of legal interpretation, the larger period of limitation cannot

apply.

4.18 It is also fact on record that statements authorized signatory were
recorded from time to time. The statements were exculpatory in nature to
the extent that no one stated that the Appellant had any intention to evade
the liability for payment of Service Tax. In such circumstances, when the
Appellant has no malafide intention to evade the payment of Service Tax,

larger period of limitation is not invocable.

4.19 We also find force in the submissions on behalf of the appellants that
the issue involved is an interpretational issue and the bonafide
interpretation of the Appellants was that they were not liable to pay Service
tax as the suppliers were providing service through their Indian arm having
a fixed establishment in India and therefore, based on a strict reading of
the provisions of law, the Appellant was not liable to pay Service Tax. Being
similar circumstances involved, the following case laws support the
appellants’ case:
e Tata Consultancy Services Vs. Commissioner, 2018 (18) GSTL 478

e Hindalco Industries Ltd. Vs. CCE,2018 (10) TMI 392 - CESTAT New
Delhi

e Uni Ads Ltd. Vs. CCE, [2016 (42) STR 547 (Tri. Bang.)]

4.20 This is pertinent to note that the entire diamond industry did not pay
Service tax on value of software installed in the computer on the basis of
the bonafide belief that there was no liability of service tax under reverse

charge mechanism and the Appellant being part of the said industry,
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followed industry practice and did not pay any service tax. It is submitted
that the entire diamond industry could not have had an intention to evade
service tax and therefore, it is a fit case for not invoking extended period of

l[imitation.

4.21 In view of the discussion made herein above in this regard, we find no
merit in the claim of the Department that there was willful suppression of
facts on the part of the Appellants. Therefore, demand beyond normal
period in those show cause notices issued invoking extended period cannot

sustain. Hence the Appellants succeed on limitation as well.

5. In view of the above discussion and finding, we are of the considered
view that under the purview of Section 66A of the Finance Act,1994 when a
permanent establishment of the foreign service provider exists in India the
recipient of service in India cannot be made liable to pay service tax under
reverse charge mechanism. Accordingly, we hold that the impugned orders
are not sustainable in law and in fact. Therefore, the impugned orders are

set aside and the appeals are allowed with consequential relief, if any.

(Pronounced in the open court on 26.02.2024)

RAMESH NAIR
MEMBER (JUDICIAL)

RAJU
MEMBER (TECHNICAL)
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