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HIGH COURT OF MADHYA PRADESH: BENCH INDORE
DIVISION BENCH OF HON'BLE SHRI JUSTICE VIVEK RUSIA

& HON'BLE SHRI JUSTICE AMAR NATH (KESHARWANI)

CRA No.38 of 2012

1. Rajaram S/o. Kishan,
 Aged 48 years, Occ. Labourer.
2. Kankiya @ Sitaram S/o. Rajaram,
 Aged 20 years, Occ. Labourer.
3. Jasodabai @ Sami W/o. Vikram,
 Aged 38 years, Occ. Labourer.
 All – R/o. Village Matmur,
 Tehsil Maheshwar, District Khargone.
 ..Appellants.
 V/s.

State of M.P. P.S. Maheshwar,
District Khargone.  ..Respondent.

Shri Vivek Singh, Advocate for the appellants.
Shri Kamal Kumar Tiwari, Govt. Advocate for respondent/State.

JUDGMENT
(Delivered on 21st April, 2022)

Per Vivek Rusia, J :

The appellants  have filed this  appeal  against  the judgment

dated  26.12.2011  passed  by  Additional  Sessions  Judge,

Mandleshwar,  District  Khargone  in  Sessions  Trial  No.14/2011

whereby  they  have  been  convicted  u/s.  302/34  of  the  IPC  and

sentenced to undergo life imprisonment and to pay fine of Rs.2,000-

2000/- each and in default of payment of fine, to further undergo 50

days'  RI.  The  appellants  have  been  convicted  and  sentenced,  as

aforesaid,  on  account  of  committing  murder  of  Vikram  in

prosecution  of  common  intention  by  setting  him  ablaze  after

pouring him kerosene oil.

2. Facts of the case, in short, are as under :
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 The marriage of the deceased was solemnized with appellant

No.3 20 years ago and they have three children viz. Raju (P.W.6),

Shailendra (P.W.8) and daughter Reena. 15 days before the date of

the incident, Jasodabai came to the house of her brother Rajaram.

On  26.9.2010  at  5  pm.,  Vikram  came  there  to  take  his  wife

Jasodabai  and  children.  Jasodabai  objected  as  he  is  a  habitual

drinker. There was a verbal altercation between them. By that time,

Rajaram and Kankiya came there and questioned him as to why he

has  come  to  their  house.  Both  of  them  caught  hold  of  him,

Jasodabai  brought  kerosene  oil  cane  and  matchbox,  poured  on

Vikram and set him on fire. He shouted but nobody came to save

him. He removed his clothes. Thereafter, his parents and brother-in-

law came on a motorcycle to the place of the incident. He narrated

the entire story and took Vikram to the hospital.

 Dehati Nalisi (Exh. P/14) was recorded by the police at the

instance of Vikram and on the basis of which, FIR (Exh. P/15) was

registered. He was taken to Maheshwar Hospital for treatment and

from where MLC report vide Exh. P/5 was sent to Police Station .

Police reached the spot and drew a map vide Exh. P/16 procured

half burnt clothes of Vikram, plain and kerosene stained soil,  tin

and plastic can of kerosene, etc. vide Exh. P/17. The accused were

arrested  vide  Exh.  P/18,  P/19  and  P/20  respectively.  Since  the

condition Vikram became serious, therefore, he was referred from

the Maheshwar Hospital to the M.Y. Hospital,  Indore and during

treatment, he succumbed to the burn injuries. His dying declaration

was recorded by the Tehsildar vide Exh. P/6 in which he has made

specific allegations against all the accused/appellants. He died on

26.9.2010 ,an autopsy was conducted and according to which, he

suffered 100% burn injuries and died of its complications. Initially,
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FIR was registered u/s. 307/34 of the IPC against all the accused

but after the death, it was converted to offence u/s. 302/34 of the

IPC.

 Upon completion of the investigation, charge-sheet was filed

on 23.12.2010 and the trial was committed to the Court of Sessions

on 4.1.2011. Charges were framed which the appellants denied and

pleaded their false implication. According to them, Vikram was a

habitual  drinker  and  in  intoxication  condition,  he  poured  the

kerosene on himself and set him ablaze. He committed suicide and

they have falsely been implicated.

 In order to prove the charges, the prosecution has examined

as many as 12 witnesses.  In  defence,  the appellants  examined 8

witnesses.  After  evaluating  the  evidence  that  came  on  record,

learned Additional Sessions Judge has held that although none of

the prosecution witnesses has supported the prosecution case, there

is  no  reason  to  disbelieve  the  dying  declaration  which  is

corroborated by the  medical  evidence  and accordingly  convicted

and  sentenced  the  appellants,  as  stated  first.  Hence,  this  appeal

before this Court.

 This  Court  has  rejected  all  the  earlier  applications  for

suspension of the jail sentence, therefore, the appellants are in jail

since their date of arrest i.e. 27.9.2010 and have completed more

than 11 years of incarceration.

3. Shri Vivek Singh, learned counsel for the appellants submits

that he is not assailing the findings on the merits of the case at this

stage. He submits that even if the dying declaration of the deceased

is believed to be true as it is, the incident took place in the house of

appellants No.2 and 3. The deceased himself came there and started

disputing with his wife Jasodabai. Although all the appellants are
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not  admitting  that  they  set  him ablaze  but  the  dispute  suddenly

arose and in a heat of passion, they committed the crime. It is not

the case of the prosecution that the appellants called Vikram in their

house with a pre-intention and common object to set him ablaze.

Therefore, the offence will not travel more than offence u/s.  304

Part I of the IPC because it falls under Exception 4 of Section 300

of the IPC. The appellants are in jail since last more than 11 years

with no criminal past. Appellant No.3 Jasodabai has three children

who have now reached the age majority and in order to settle their

life, she is liable to be released on bail. It is further submitted that

deceased's  own  son  viz.  Raju  (P.W.6)  and  (P.W.8)  have  not

supported the prosecution case.  According to them, the deceased

was  insane  and  was  a  heavy  drinker,  therefore,  he  committed

suicide by pouring kerosene oil which he brought with him in the

house  of  the  appellants  .  There  is  no  eye-witness  in  this  case,

therefore, the offence be converted from Section 302 to 304 Part I

of  the  IPC  and  the  sentence  be  reduced  to  the  period  already

undergone.

4. On the other hand, Shri Kamal Kumar Tiwari, learned Govt.

Advocate appearing for the respondent/State opposes the aforesaid

prayer by submitting that appellants No.1 and 2 caught hold of the

deceased and appellant No.3 Jasodabai bring the kerosene oil and

poured  it  on  Vikram and set  him ablaze.  The deceased suffered

100% burn injuries, nobody saved him, therefore, all of them had

shared a common intention to commit the murder of the deceased.

Hence, no interference is called for and the appeal is liable to be

dismissed.

5. Since  the  appellants  are  not  disputing  that  the  deceased

suffered  the  100%  burn  injuries  and  he  died  due  to  its
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complications. The death took place in the house of appellants No.1

and 2. It is also not in dispute that the marriage of appellant No.3

and the deceased was solemnized 20 years ago and they have 3

children and out of them, two were examined and both of them are

not supporting the case of the prosecution. The ocular witness has

also not supported the case of the prosecution. It is also not the case

of the parents of the deceased that the deceased was called by these

three appellants and thereafter, set him ablaze. Since Dehati Nalisi

was  got  registered by Vikram followed by the dying declaration

recorded by the Tehsildar coupled with the fact that the deceased

received 100% burn injuries,  therefore,  we are of the considered

opinion that  the learned trial  Court  has not  committed any error

while relying on the dying declaration.

 The only issue which requires consideration by this Court is,

whether the offence falls under Section 304 Part I of the IPC or not?

 The dying declaration of the deceased Vikram is reproduced

below :

 “eSa xzke eksxkaok dk jgus okyk gwWA esjh 'kknh 20 o"kZ igys
HkkVuwj dh tlksnk ckbZ ds lkFk gqbZ Fkh A rHkh ls eSa xzke HkkVuwj esa
jg jgk gWA esjs  rhu cPps gSa  A ftlesa  nks  yM+ds ,d yM+dh gS
orZeku esa eSa ifjokj lfgr iIiw forkQfra;k ds edkku esa jgrk gWwA
vkt ls 15 fnu igys esjh iRuh tlksnk ckbZ rhuksa cPpksa dks ysdj
lkys jktkjk; ds ?kj pyh xbZ Fkh A ?kj ij esa vdsyk Fkk A esjh
iRuh ,d vPps vHkh rd ?kj ij okfil ugha vk;sA bl ij vkt
'kke ikap cts eSa  viuh iRuh ,oa cPpksa  dks  ysus  vius cM+s  lkys
jktkjk; ds ?kj ij x;k Fkk A eSaus iRuh tlksnk ckbZ ls cksyk fd
rw ?kj ij brus fnuksa ls D;ksa ugha vkbZ esjs jksVh ikuh ds csys iM+ jgsa
gSA esjh iRuh us dgk fd rw 'kjkc ihrk gSA esa ugha vkmxhA bl ij
mlls esjh ekFkk iPph gksus yxh rks mlh le; esjk lkyk jktkjke o
mldk yM+dk dufd;k vk x;s os cksys fd rw gekjs ?kj dSls vk;k
vkSj nksus us eq>s pisM+ fy;k rHkh esjh ?kjokyh us jktkjke ds ?kj ds
Hkhrj ls ?kklysV dk MCck dsu o ekfpl ysdj vkbZ A vkSj tku ls
ekjus dh fu;r ls esjs mij ?kklysV Mky fn;k vkSj ekfpl ls vkx
yxk nh A eSa tyus yxk vkSj fpYyk;k] eq>s cpkus dksbZ ugha vk;k A
eSaus [kqn gh vius diM+s fudky fn;s ogka ij esjs cPps ,o Hkkatk :
[kfM+;k Hkh ogha ij [kM+s FksA fQj ogka ls eSa viuh Vkijh esa  vk
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x;k A ckn esjs ekrk&firk o thtk cM+h eksVj lk;dy ls vk;sA
mUgsa  eSusa  lkjh ?kVuk okyh ckr crkbZA os yksx gh eq>s vLirky
ysdj  vk;s fQj esjk  iwjk  'kjhj ty x;k Fkk  A fjiksVZ  djrk gWaw
dk;Zokgh dh tkos A”

 

According to the aforesaid, deceased Vikram went to the house of

appellants No.1 and 2 to bring his wife appellant No.3 and children

back. He told to his Jasodabai why she is not coming back and he

has to cook the food. Jasodabai replied that she would not come as

he is a habitual and heavy drinker. Thereafter, a verbal altercation

started between them. By that time, appellant No.1 – Rajaram and

appellant No.2 – Kankiya came and objected to his coming to their

house.  They  caught  hold  of  him  and  appellant  No.3  Jasodabai

brought kerosene oil from inside and poured him and ablaze. The

deceased  started  burning  and  nobody  came  to  save  him.  He

removed his burning clothes and came back to his house ('Tapri').

His children and nephew Rokadia were there. It is clear from the

aforesaid  dying  declaration  that  there  was  no  pre-planning  or

premeditation to commit the crime by the appellants. In a heat of

passion, appellants No.1 and 2 caught hold of the deceased and his

wife out of anger brought kerosene and poured him. Thereafter, the

deceased himself came back to his house and called his parents. The

deceased's father has given the statement that his son Vikram used

to consume the liquor,  therefore,  he had separated him from his

house. Therefore, in the dying declaration, it is rightly stated that

Jasodabai left him because of his drinking habit and that was the

only cause of dispute between them.

6. In similar facts and circumstances of the case, the apex Court

in the case of Ongole Ravikanth V/s. State of A.P. : AIR 2009 SC

2129 where the husband poured the kerosene on the wife and set
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her  on  fire,  found  that  the  incident  took  place  all  of  a  sudden

without any pre-intention then the act of the accused is found to be

punishable u/s. 304 Part I of the IPC and affirmed the judgment of

conviction and sentence passed by the High Court. The aforesaid

judgment has been relieved upon by the co-ordinate Bench of this

Court  in the case of  Bherusingh V/s.  State of  M.P. (Cr.  Appeal

No.539/2005 decided on 13.3.2012). Para 22, 23, 24 and 25 of the

said judgment are reproduced below :

“22. On  bare  perusal  of  the  dying  declaration,  we  find  that
specifically the deceased is saying that the appellant wanted to
perform second marriage and, therefore, he caused burn injury
to her. As per Ex.D/5 dying declaration of the deceased, which
was  recorded  on  17.6.04,  by  the  Head  Constable,  she  had
deposed  that  in  the  night  there  was  some  quarrel  with  her
husband  and,  thereafter,  at  4.30  in  the  morning he  sprinkled
kerosene and lit  the  fire  and then short  circuited the electric
wire.  She also stated that she was at  her in-law's place for a
period  of  1½  months.  PW6,  Gendkunwar,  mother  of  the
deceased,  in  paragraph  6  of  her  statement  (Ex.D/3),  very
categorically admitted that during life time her daughter never
lodged any complaint against her husband and in-laws. She also
admitted that this fact was narrated by her to the police at the
time of recording of her 161 statement (Ex.D/3).
23. From the above evidence, we are of the view that there was
no enmity between the parties and the incident had occurred all
of a sudden in a heat of passion, the act of the appellant would
come within the purview of exception 4 to Section 300 of the
IPC  and  if  that  would  be  the  position,  according  to  us  the
appellant has committed an offence under Section 304 Part-I of
the IPC. In the case in hand, the incident occurred due to some
quarrel between appellant-accused
(husband) and deceased (wife).
24. The Apex Court in the case of Ongole Ravikanth v/s State of
A.P. (AIR 2009 SC 2129) in the similar circumstances where
the husband poured kerosene on the wife and set  her on fire
“found that  incident  taken place all  of  a  sudden without  any
preintention  then  the  act  of  the  accused  is  found  to  be
punishable under Section 304 Part-I  of IPC and affirmed the
judgment of conviction and sentence passed by the High Court”.
25. The law laid down by the Apex Court in the case of Ongole
Ravikanth (supra) will be fully applicable to the factual scenario
of  the  present  case  also.  Thus,  the  appellant-accused  can  be
convicted for the offence punishable under Section 304 Part-I of
the IPC and not under Section 302 of the IPC.”
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7. In view of the foregoing discussion, in the considered opinion

of this Court, the offence would not travel more than Section 304

Part I of the IPC. Accordingly, the conviction of the appellants is

converted  from Section  302/34  to  Section  304  Part  I  read  with

Section 34 of the IPC. The appellants have no criminal past and it is

their first offence. Appellant No.3 has three children, out of which

two were minor at the time of the incident and since last 11 years no

one is there to lookafter them and now they have to be settled in

their life. Hence, the sentence awarded to the appellants is reduced

from the life imprisonment to the period already undergone. The

appellants be released from the custody forthwith, if not required in

any other cause.

 With the aforesaid, this appeal stands partly allowed to the

extent indicated above.

 [ VIVEK RUSIA ] [AMAR NATH (KESHARWANI)]
          JUDGE.                      JUDGE.
Alok/-




