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IN THE HIGH COURT OF JUDICATURE AT BOMBAYORDINARY
ORIGINAL CIVIL JURISDICTION
NOTICE OF MOTION COMMERCIAL DIVISION NO. 561 OF 2018

IN

COMMERCIAL SUIT NO.29 OF 2013

Colonial Life Insurance Company (Trinidad) Ltd. & Anr.)  Applicants /

IN THE MATTER BETWEEN :

Reliance General Insurance Company Ltd.

as Insurance Company duly registered under the
Companies Act, 1956 having its registered office at
Reliance Centre, 19, Walchand Hirachand Marg,
Ballard Estate, Mumbai - 400 001

And Corporate Office located at 1st Floor,

Rectfier House, Next to Industrial Estate, Wadala
Mumbai - 400 032

Versus

1. Colonial Life Insurance

Company (Trinidad) Limited

an insurance company having its registered office at

29, St. Vincent Street, Port of Spain, Republic of
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Trinidad W.I. )

2. K.M.Dastur Reinsurance )

Brokers Private Limited, a broker having its )

registered address at Cambata Building, 42, )

Mabharshi Karve Road, Mumbai - 400 020 ) Defendants

Mr. Zubin BehramKamdin, Mr. Shyam Kapadia a/w Mr. Keanan Nagaporwala

instructed by M/s. Tuli & Co. For the Plaintiffs
Mr. Sharan Jagtiani a/w Ms. Brigitta Johan and Ms. Ashrita Gulati instructed

by M/s. AZB and Parnters for the Defendant No.1.
Ms. Suchita Uppal instructed by M/s. Hariani and Co. For the Defendant

No.2.

CORAM: S.J. KATHAWALLA, ]J.
RESERVED ON 2ND MAY, 2019
PRONOUNCED ON 24TH MAY, 2019

JUDGMENT .:

1. The question of law being decided by this order is: whether the
mandatory timeline of 120 days for filing a written statement in a Commercial
Suit is applicable to suits which were filed prior to the enactment of the
Commercial Courts Act, 2015 (“Commercial Courts Act”) and have
subsequently been ‘transferred’ as Commercial Suits to be heard by a

Commercial Division of this Court ?
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2. For adjudication of the question of law as above, it would be
necessary to briefly set-out the legislative background leading to the enactment
of the Commercial Courts Act as also the establishment of Commercial
Division/s in this Court :

2.1. The Commercial Courts, Commercial Division and Commercial
Appellate Division of High Courts Ordinance, 2015 was
promulgated on 23 October, 2015. Subsequently, the
Commercial Courts Act was enacted on 31* December, 2015 and
is deemed to have come into force from 23 October, 2015.

2.2.  The Commercial Courts Act came to be enacted pursuant to the
recommendations made by the Law Commission of India in its
188™ Report and 253" Report.

2.3. The primary aim and object of the Commercial Courts Act, as
can be discerned from its Statement of Objects and Reasons, was
to provide speedy disposal of commercial disputes in order to
reduce the pendency of cases and improve our country’s image
from the perspective of ease of doing business in India.

2.4. Under Section 4 of the Commercial Courts Act, Commercial
Divisions were constituted in this Court for the purpose of

exercising jurisdiction and powers conferred under the
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Commercial Courts Act. Section 4 of the Commercial Courts Act

reads as under:

“4. Constitution of Commercial Division of High Court.

(1) In all High Courts, having ordinary original civil
jurisdiction, the Chief Justice of the High Court may, by
order, constitute Commercial Division having one or more
Benches consisting of a single Judge for the purpose of
exercising the jurisdiction and powers conferred on it

under this Act.

(2) The Chief Justice of the High Court shall nominate
such Judges of the High Court who have experience in

dealing with commercial disputes to be Judges of the

Commercial Division. ”

2.5.  Chapter V, Section 15 of the Commercial Courts Act inter alia provides
for the transfer of suits and applications relating to commercial disputes of a
specified value pending before this Court to the Commercial Division of this

Court. Section 15 of the Commercial Courts Act reads as under :

“15. Transfer of pending cases. —
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(1) All suits and applications, including applications under
the Arbitration and Conciliation Act, 1996 (26 of 1996),
relating to a commercial dispute of a Specified Value
pending in a High Court where a Commercial Division has
been constituted, shall be transferred to the Commercial
Division.

(2) All suits and applications, including applications under
the Arbitration and Conciliation Act, 1996 (26 of 1996),
relating to a commercial dispute of a Specified Value
pending in any civil court in any district or area in respect
of which a Commercial Court has been constituted, shall

be transferred to such Commercial Court:

Provided that no suit or application where the final
judgment has been reserved by the Court prior to the
constitution of the Commercial Division or the
Commercial Court shall be transferred either under sub-

section (1) or sub-section (2).

(3) Where any suit or application, including an application
under the Arbitration and Conciliation Act, 1996 (26 of
1996), relating to a commercial dispute of Specified Value
shall stand transferred to the Commercial Division or
Commercial Court under sub-section (1) or sub-section
(2), the provisions of this Act shall apply to those

procedures that were not complete at the time of transfer.
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(4) The Commercial Division or Commercial Court, as the
case may be, may hold case management hearings in
respect of such transferred suit or application in order to
prescribe new timelines or issue such further directions as
may be necessary for a speedy and efficacious disposal of
such suit or application in accordance with Order XV-A of

the Code of Civil Procedure, 1908 (5 of 1908):

Provided that the proviso to sub-rule (1) of Rule 1 of
Order V of the Code of Civil Procedure, 1908 (5 of 1908)
shall not apply to such transferred suit or application and
the court may, in its discretion, prescribe a new time

period within which the written statement shall be filed.

(5) In the event that such suit or application is not
transferred in the manner specified in sub-section (1), sub-
section (2) or sub-section (3), the Commercial Appellate
Division of the High Court may, on the application of any
of the parties to the suit, withdraw such suit or application
from the court before which it is pending and transfer the
same for trial or disposal to the Commercial Division or
Commercial Court, as the case may be, having territorial

jurisdiction over such suit, and such order of transfer shall

be final and binding. ”
2.6 Therefore, pursuant to the aforesaid Section 15, on 3™ May, 2016, the
Ld. Prothonotary & Senior Master of this Court issued the following

notification:
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{3

NOTICE
The Advocates and parties appearing-in-person are

hereby informed that the Government of India has enacted
'‘Commercial Courts, Commercial Division, Commercial
Appellate Division of High Courts Act, 2015’ with effect
from 23rd October, 2015.

In terms of the provisions of the said Act, the
Commercial Division and Commercial Appellate Division
have been constituted in the High Court of Judicature at

Bombay.

In accordance with Section 15 of the said Act, all
Suits, Applications and matters relating to commercial
dispute of a specified value (the value of the subject matter
in respect of Suit as determined in accordance with
Section 12 which shall not be less than one crore rupees),
shall be transferred to the “Commercial Division” of

Bombay High Court.

In accordance with Section 13 of the said Act, with
effect from 23rd October, 2015, all Appeals pertaining to
decision of Commercial Division shall be heard by

Commercial Appellate Division of Bombay High Court.

In view thereof, lists of Suits, Applications and
matters pertaining to the commercial dispute with a

specified value which will be transferred to the
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Commercial Division or Commercial Appellate Division
have been prepared and the same have been notified
separately. Advocates and Parties appearing-inperson are
hereby directed to go through the said lists and submit
their objections / suggestions, if any, for transferring the
said matters to the Commercial Division / Commercial
Appellate Division on or before 18th June, 2016 in writing
to the undersigned, failing which the matter will be
transferred and placed before the Commercial Division or

Commercial Appellate Division accordingly.

Similarly, if there are any other matters, apart from
the matters shown in the list, which pertain to Commercial
Division or Commercial Appellate Division, the Advocates
and parties appearing-in-person are hereby requested to
furnish particulars of such matters to the undersigned in

writing on or before 18th June, 2016, without fail.

Dated this 3rd Day of May, 2016.

»

2.7. By various further orders, the Ld. Prothonotary & Senior Master
directed pending suits and applications relating to commercial disputes of a
specified value to be transferred as Commercial Suits and heard by the
Commercial Division of this Court.

3. In the present Suit, being one such * transferred suit’, Defendant No.1

has not to filed its written statement within the prescribed period of 120 days as
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mandated under the provisions of the CPC as amended by the Commercial
Courts Act. The Apex Court, in its decision in M/s SCG Contracts India Pvt.
Ltd. Vs. K.S. Chamankar Infrastructure Pvt. Ltd. & Ors. [2019 SCC OnlLine
SC 226] and this Court, in its decision in Axis Bank Limited vs. Mira Gehani &
Ors. [2019 SCC OnLine Bom 358] have held that in Commercial Suits, a
written statement by the Defendant cannot be taken on record after the expiry
of 120 days from the date of service of the Writ of Summons. However, neither
of these two decisions have dealt with the question of law as has been framed in
paragraph 1 above. Therefore, this Court, in its decision rendered in Axis Bank

Limited vs. Mira Gehani & Ors. (cited supra) has clarified as follows:
“114.1t is clarified that in so far as the question of applicability of
the Commercial Courts Act on Suits transferred from non-
commercial Suits to Commercial Suits by the office of this Court
is concerned (as has arisen in Commercial Suit No. 29 of 2013
and Commercial IP Suit No. 418 of 2016), a separate Order will

be passed. ”

4. It is therefore clarified that the present Order is restricted only to
answering the question of law recorded in paragraph no.l above.

Necessary orders will therefore have to be passed on each application
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seeking condonation of delay at the time of hearing such applications on
their own merits.

5. Appearing for the Defendants, Ld. Counsel Mr. Sharan Jagtiani
submitted that the Commercial Courts Act excludes the applicability of
the strict timeline of 120 days to transferred suits and provides this
Court with the necessary power to prescribe new timelines for filing a
written statement in so far as transferred suits are concerned. In this
context, he placed reliance on Chapter V, Section 15 of the Commercial
Courts Act. He argued that Section 15 (4) empowers this Court to hold
case management hearings for such transferred suits in order to
prescribe new timelines, with a proviso that excludes the applicability of
the strict timeline of 120 days imposed under Order V Rule 1 of the
CPC. Although the proviso to Section 15 (4) does not specifically refer to
the timeline stipulated in Order VIII Rule 1 for filing written statement, it
is obvious that the proviso would exclude this as well. Order V Rule 1 and
Order VIII Rule 1 affect substantive and valuable rights and therefore,
cannot be applied retrospectively unless there is express language to that
effect. Far from there being no language to suggest their retrospective
operation, the contraindication in Section 15 (4) is that the strict timeline

of 120 days does not apply to transferred suits and it allows this Court to
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set new timelines for transferred suits. This suggests that there is no
outer limit for filing a written statement in a transferred suit. He placed
reliance on the decisions in Telefonaktiebolaget L.M. Ericsson vs. Lava
International Limited [(2016) 226 DLT 342] and Leitwind Shriram
Manufacturing Limited vs. SKF India Limited & Ors. [Chamber
Summons Commercial Division No. 336 of 2017 in Commercial Suit
No.432 of 2016]. Placing reliance on the decisions in Kailash vs. Nankhu
[(2005) 4 SCC 480], Sandeep Thapar vs. SME Technologies Pvt. Ltd.
[(2014) 2 SCC 302] and Justice Micheal F. Saldanha (Retd) vs. Sri. M.P.
Noronha [ILR 2016 Kar 4700] Mr. Jagtiani therefore concluded that this
Court has the power to condone any delay in filing the written statement
and that the delay in Defendant No.1 filing its written statement be
condoned and its written statement be taken on record.

6. As opposed to the aforesaid arguments of Mr. Jagtiani, I have heard Ld.
Counsel Mr. Zubin Behramkamdin and Mr. Shyam Kapadia appearing
for the Plaintiff. The Advocates for the Plaintiff submitted that Section
15 (4) of the Commercial Courts Act would come into play only if Writ
of Summons are issued under Order V Rule 1. It is therefore that the
proviso to Section 15 (4) excludes reference to the proviso to Order VIII

Rule 1. Even if the provision of Section 15 (4) of the Commercial Courts
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Act was to apply, it does not suspend the operation of the mandatory
timeline of 120 days. That the primary aim and object of the Commercial
Courts Act is to provide for speedy disposal of high value commercial
disputes in order to reduce the pendency of cases. It was further argued
that if the submission of Defendant No.1 is accepted, it would mean that
a defendant in a non-commercial suit, later transferred as a commercial
suit, who has not filed its written statement for say 15 years, would get a
right to file a written statement upon the enactment of the Commercial
Courts Act. In this context, reliance was placed on the Delhi High
Court’s decision in AIS Glass Solutions vs. Moser Baer Solar Limited
[(2017) SCC Online Del 11467]. It was also argued that if the Applicant’s
submissions are accepted, it would negate the very intent behind the
passing of the Commercial Courts Act. Even if a new timeline is to be
prescribed, it cannot be in excess of 120 days from (i) 3" May, 2015 i.e.
the date on which the Commercial Division of this Court was
constituted; or (i7) 1% June, 2016 i.e. the date on which all fresh suits
were to be filed as commercial suits. That in the present case, the period
of 120 days ought to commence from 21* September, 2017 when this
Court (Coram: K.R. Shriram, J.) passed an order directing Defendant

No.1 to file its written statement or the date on which Defendant No.1
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waived service of the Writ of Summons, which was much prior to the
date of 21* September, 2017. That in the present case, the 30 days,
extendable by 90 days commenced on 21* September, 2017 and expired
on 19" January, 2018. However, the present Notice of Motion has been
filed on 27" February, 2018 i.e. after 120 days and is hence liable to be
dismissed.

7. 'The Advocates for the Plaintiff also submitted that once a pending suit is
transferred to the list of commercial suits, it becomes subject to all the
rigors and provisions of the Commercial Courts Act. No discrimination
can be permitted between fresh commercial suits and transferred
commercial suits. This would lead to a complete divide and a distinction
between fresh commercial suits and transferred commercial suits and
would lead to an unfair discrimination to Plaintiffs who have filed
transferred commercial suits as they would be unable to avail the benefits
under the new mandatory provisions. In support of these arguments,
reliance was placed on the decisions rendered by the Apex Court in M/s
SCG Contracts India Pvt. Ltd. Vs. K.S. Chamankar Infrastructure Pvt.
Ltd & Ors. (cited supra) and the decision of this Court in Axis Bank
Limited vs. Mira Gehani & Ors. (cited supra). According to them,

Section 15 (4) must be read down and interpreted in a manner that would
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not defeat the scheme, object, intent and purpose of the Commercial
Courts Act. Without prejudice, even if this Court were to hold that the
time for filing a written statement can be extended under Section 15 (4),
in the present matter, such extension was granted by this Court on 21*
September, 2017. The Advocates for the Plaintiff therefore concluded
that the present Notice of Motion ought to be dismissed.

8. I have considered the aforesaid arguments canvassed by the Plaintiff and
Defendants. I have also considered the various decisions of the Apex
Court, this Court and the Delhi High Court as cited by them. However,
prior to dealing with their respective arguments, it would be necessary
even at the cost of repetition to once again set-out the subject provision
viz. Section 15 of the Commercial Courts Act:

“15. Transfer of pending cases. —

(1) All suits and applications, including applications under the
Arbitration and Conciliation Act, 1996 (26 of 1996), relating to a
commercial dispute of a Specified Value pending in a High Court
where a Commercial Division has been constituted, shall be

transferred to the Commercial Division.

(2) All suits and applications, including applications under the
Arbitration and Conciliation Act, 1996 (26 of 1996), relating to a
commercial dispute of a Specified Value pending in any civil

court in any district or area in respect of which a Commercial
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Court has been constituted, shall be transferred to such

Commercial Court:

Provided that no suit or application where the final
judgment has been reserved by the Court prior to the constitution
of the Commercial Division or the Commercial Court shall be

transferred either under sub-section (1) or sub-section (2).

(3) Where any suit or application, including an application under
the Arbitration and Conciliation Act, 1996 (26 of 1996), relating
to a commercial dispute of Specified Value shall stand transferred
to the Commercial Division or Commercial Court under sub-
section (1) or sub-section (2), the provisions of this Act shall
apply to those procedures that were not complete at the time of

transfer.

(4) The Commercial Division or Commercial Court, as the case
may be, may hold case management hearings in respect of such
transferred suit or application in order to prescribe new timelines
or issue such further directions as may be necessary for a speedy
and efficacious disposal of such suit or application in accordance
with Order XV-A of the Code of Civil Procedure, 1908 (5 of
1908):

Provided that the proviso to sub-rule (1) of Rule 1 of Order
V of the Code of Civil Procedure, 1908 (5 of 1908) shall not apply
to such transferred suit or application and the court may, in its
discretion, prescribe a new time period within which the written

statement shall be filed.
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(5) In the event that such suit or application is not transferred in
the manner specified in sub-section (1), sub-section (2) or sub-
section (3), the Commercial Appellate Division of the High Court
may, on the application of any of the parties to the suit, withdraw
such suit or application from the court before which it is pending
and transfer the same for trial or disposal to the Commercial
Division or Commercial Court, as the case may be, having

territorial jurisdiction over such suit, and such order of transfer

shall be final and binding.”

9. A bare reading of Section 15 (4) of the Commercial Courts Act begs the
interpretation that a Commercial Division, such as the present one, is
vested with jurisdiction to hold Case Management Hearings in respect of
transferred suits in order to prescribe new timelines or issue such further
directions as may be necessary for a speedy and efficacious disposal of
transferred suits or applications in accordance with Order XV-A of the
CPC. The proviso to Section 15 (4) further provides that the proviso to
sub-rule (1) of Rule 1 of Order V of the CPC shall not apply to such
transferred suits and the court may, in its discretion, prescribe a new
time period within which a written statement shall be filed. The
important aspect of the language of the proviso is that it specifically

states that the Court has “discretion” to prescribe new timelines and
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that it excludes the applicability of the 120 timeline stipulated in Order V
Rule 1 of the CPC.

10. In view of the clear language of the said provision, I do not agree with the
Plaintiff’s argument that Section 15 (4) of the Commercial Courts Act
would come into play only if Writ of Summons’ are issued under Order
V Rule 1. I do not see any such distinction carved out in Section 15 of the
Commercial Courts Act. For the same reason, I also cannot accept the
argument that even if the provision of Section 15 (4) of the Commercial
Courts Act is to apply, it does not suspend the operation of the
mandatory timeline of 120 days. I also do not find any merit in the
argument that the proviso to Section 15 (4) does not exclude the proviso
to Order VIII Rule 1 and therefore, the period of 120 days continues to
apply. There can be no doubt, and even the Ld. Counsel for the Plaintiff
did not argue otherwise, that the period of 120 days mentioned in Order
V Rule 1 of the CPC is the same as mentioned in Order VIII Rule 1 of the
CPC. Therefore, if the proviso to Section 15 (4) of the Commercial
Courts Act excludes the time period as mentioned in Order V Rule 1 of
the CPC, it for all purposes has excluded the applicability of the 120 days
time period for filing written statements in respect of transferred suits.

The interpretation contended by the Ld. Counsel for the Plaintiff, in my
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opinion, would render Section 15 (4) otiose. Had the legislature intended
for the 120 days period to apply to transferred suits (by either referring
to the proviso to Order V Rule 1 and/or the proviso to Order VIII Rule 1
and/or the proviso to Order VIII Rule 10) there would have been no
requirement of carving out this very exception under Section 15 (4).
Whilst I agree that the primary aim and object of the Commercial Courts
Act is to provide for speedy disposal of high value commercial disputes
in order to reduce the pendency of cases, if the submission of the
Plaintiff is accepted, it would negate the very intent behind the
legislature’s introduction of Section 15 (4) of the Commercial Courts
Act. In the event the Plaintiff’s interpretation is accepted, it would
render Section 15 (4) nugatory and otiose. In any event, the Plaintiff
itself seems unsure as to whether the period of 120 days is to be
calculated from the date of the constitution of this Commercial Division
or from the 21* September, 2017 Order or from the date on which service
of Writ of Summons was waived.

11. In my view, Section 15 (4) is a provision specifically introduced by the
legislature in its wisdom whilst drafting the Commercial Courts Act. I
am therefore, inclined to harmoniously construe Section 15 (4) of the

Commercial Courts Act with the other provisions introduced by the
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Commercial Courts Act including the amendments introduced to Order
V and Order VIII. Harmoniously construed, Section 15 (4) vests the
Commercial Division / Commercial Court with the necessary
jurisdiction to hold Case Management Hearings to prescribe new
timelines or issue further directions including prescribing a new time
period within which a written statement shall be filed.

12. In so far as the Plaintiff’s argument on waiver is concerned, as has been
held by this Court, the delay in filing a written statement within 120 days
from the date of waiver of service of writ of summons cannot be
condoned in Commercial Suits filed after the enactment of the
Commercial Courts Act [see paragraph no. 103 of Axis Bank Limited vs.
Mira Gehani & Ors. (cited supra)]. However, such waiver would not
divest this Court from the power to exercise its jurisdiction under
Section 15 (4) of the Commercial Courts Act in respect of transferred
suits. I am also of the opinion that in a transferred suit waiver of Writ of
Summons does not amount to a Defendant waiving the applicability of
the provisio to Section 15 (4) of the Commercial Courts Act. That is a
power or discretion to be exercised by the Court. There is nothing in the
scheme or provisions of the Commercial Courts Act to suggest that for

transferred suits the strict time limit of 120 days will apply to those cases
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where service of the Writ of Summons is waived. Also in the facts of the
present case, to the extent relevant for deciding the legal issue as set out
above, if the period of 120 days was to commence from the date of
waiver of the service of the Writ of Summons as noted by the order of
the Ld. Prothonotary and Senior Master, then the time period of 4 weeks
to file the written statement by the Order dated 27™ September, 2017,
which was much after the 120 days from the date of waiver of Writ of
Summons, would have no meaning. In fact the Plaintiffs through their
Advocate appeared before this Court on 27™ September, 2017, and the
Order appears to have been passed with their consent. I am therefore of
the opinion that there is no clarity on the submission of the Plaintiffs as
to when the period of 120 days for filing the written statement in a
transferred suit or in this transferred suit is to begin from. The difficulty
in identifying such a starting point for determining the 120 days for filing
a written statement in transferred suits, especially as there is no such
provision made in Section 15 of the Commercial Courts Act, is yet
another reason to accept and apply the plain language of Section 15 (4)
and the proviso that such a time period was not intended to apply in

transferred suits.
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13. It was also the argument of the Plaintiff’s Advocates that once a pending
suit is transferred as a commercial suit, it becomes subject to all the
rigors and provisions of the Commercial Courts Act. However, this
argument cannot stand the test of scrutiny for, in my opinion, such
argument is in conflict with the express provisions of the Commercial
Courts Act itself and especially Section 15 thereof. It was also argued
that no discrimination must be permitted between fresh commercial suits
and transferred commercial suits. This, according to the Advocates for
the Plaintiff, would lead to a complete divide and distinction between
fresh commercial suits and transferred commercial suits and would lead
to an unfair discrimination to Plaintiffs who have filed transferred
commercial suits as they would be unable to avail the benefits under the
new mandatory provisions. Once again, the interpretation canvassed on
behalf of the Plaintiff is in stark contrast to the very
difference/distinction carved out under Section 15 (4). In view thereof] I
see no reason to read down Section 15 as suggested by the Advocates for
the Plaintiff.

14. T am in respectful agreement with the interpretation of Section 15 as

interpreted by this Court in Leitwind Shriram Manufacturing Limited
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vs. SKF' India Limited & Ors. (cited supra). In the said decision, this
Court has held:
“By this chamber summons, the applicant seeks condonation of
delay of one day in filing written statement. Learned counsel
appearing for the applicant invited my attention to the section
15(4) along with proviso thereto of the Commercial Court Act,
2015 and would submit that this suit was transferred from
Original Side of this Court to the commercial court in view of the
provisions of the said Act. He submits that in fact, there was no
delay in filing written statement. He submits that in any event the
delay of one day in filing chamber summons is explained in the
affidavit in support of the chamber summons.
2. Learned counsel appearing for the plaintift does not
dispute that the provisions of section 15(4) of the Commercial
Court Act, 2015 would apply to the facts of this case. Statement is
accepted.
3. In my view, delay of one day is sufficiently explained in
support of the chamber summons.
4. Chamber summons is accordingly made absolute in the

aforesaid terms.
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5. Office is directed to accept the written statement of the
defendant no.1 on record.
6. There shall be no order as to costs.”’

15. I am also in agreement with the decision of the Delhi High Court in
Telefonaktiebolaget L.M. Ericsson vs. Lava International Limited
[(2016) 226 DLT 342] wherein the Delhi High Court interpreted Section
15 as under:

“16.The proviso of Section 15(4) of the Ordinance gives the
Court discretion to set a new time for filing of written statement

in relation to such transferred suit. ..

17. Thus, there is an exemption provided under the Commercial
Courts Ordinance for matters that were filed prior to the
notification of the Ordinance, whereby the Court has the
discretion to set a case management timeline and extend the time
period for completion of pleadings including the written

Statement.

23.The present suit squarely falls under the said exemption and
this Court has the discretion to provide for extended timelines for

completion of pleadings as per the prior statute.

24.The prescribed period of 120 days’ timeline will be applicable
in cases filed subsequent to the notification of the Ordinance and

the same is not applicable in the present case.
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16. In addition to the aforesaid decisions, there is another decision of the
Delhi High Court in AIS Glass Solutions Limited vs. Moser Baer Solar
Limited & Ors. [2017 SCC OnLine Del 11467] that has considered the

subject provisions and held as under:

“LA. 5923/2017

3.1t is pertinent to mention that present application has been filed
on behalf of the defendant no. 1 seeking extension of time for

filing the written statement.

4.Mr. K.PS. Kohli, learned counsel for the defendant no.
1/applicant submits that after coming into force of Commercial
Courts, Commercial Division and Commercial Appellate
Division of High Court Act, 2015 (for short “the Act”), this
Court can and should prescribe a new time period within which
the defendant can file a written statement. In support of his
submissions, he relies upon Proviso to Section 15(4) of the Act,
2015, which is reproduced hereinbelow:—

“15. Transfer of pending cases. —

XXXX XXXX XXXX XXXX
(4) The Commercial Division or Commercial Court, as the case

may be, may hold case management hearings in respect of such
transferred suit or application in order to prescribe new timelines

or issue such further directions as may be necessary for a speedy
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and efficacious disposal of such suit or application in accordance
with Order XIV-A of the Code of Civil Procedure, 1908 (5 of
1908):

Provided that the proviso to sub-rule (1) of Rule 1 of Order V of
the Code of Civil Procedure, 1908 (5 of 1908) shall not apply to
such transferred suit or application and the court may, in its
discretion, prescribe a new time period within which the written

statement shall be filed.”

5.Mr. Kohli relies upon judgment of a Coordinate Bench of this
Court inTelefonaktiebolaget L.M. Ericsson v. Lava International
Limited, 2015 SCC OnLine Del 13903 wherein it has been held as

under: —

“17. Thus, there is an exemption provided under the Commercial
Courts Ordinance for matters that were filed prior to the
notification of the Ordinance, whereby the Court has the
discretion to set a case management timeline and extend the time
period for completion of pleadings including the written

statement.”

6.Mr. Kohli points out that present application was filed by the
defendant no. 1 within one hundred twenty days period from the
date the proceeding filed under Section 22 of the Sick Industrial
Companies (Special Provisions) Act, 1985 (for short “SICA”)
abated.

7.A perusal of the paper book reveals that the present suit was
filed on 7 May, 2015. On 12" June, 2015, the defendant no. 1 was
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registered under Section 15(1) of SICA by Board for Industrial &
Financial Reconstruction (BIFER) and consequently was entitled
for protection under Section 22 of SICA even prior to the date it

received summons and the paper book.

8. On 27 September, 2016, the present suit was re-numbered as a

commercial suit.

9. On I’ February, 2016, proceedings initiated by the defendant
no. 1 under the SICA abated and the protection under Section 22

of SICA cease to apply.

10. Admittedly, after thirty days, extendable upto ninety days
period of limitation prescribed for filing of written statement, the
defendant no. 1 filed the present application on 16" March, 2017
being I.A. 5923/2017 seeking extension of time by two weeks to
file the written statement. It is pertinent to mention that a
Coordinate Bench of this Court in OKU Tech Private Limited v.
Sangeet Agarwal, CS(OS) 3390/2015 has held that a Court in a
commercial suit cannot extend the time for filing the written
statement beyond one hundred twenty days after service of

summons.

11. In fact, the written statement was filed on 7" July, 2017, i.e.,
more than eight months after the protection under Section 22 of
SICA had ceased to apply and ninety eight days after the time of

two weeks sought had expired.

12. This Court is also of the opinion that if the defendant no. 1's

submission is accepted, it would mean that a defendant in an
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ordinary suit who has not filed its written statement for three to
four years, would get a right to file the written statement after

coming into force of the Act, 2015.

13. The intention of the Legislature while passing the Act, 2015
was to expedite the hearing and disposal of the commercial suits.
If the submission advanced by learned counsel for the defendant
no. 1 is accepted it would negate the very intent behind the

passing of the Act, 2015.

14. This Court is also of the view that filing an application
seeking extension of time to file a written statement does not stop

the clock.

15. Since in the present case the written statement has been filed
eight months after the protection under Section 22 of SICA had
lapsed, this Court is of the view that the defendant no. 1's written

statement cannot be taken on record.

16. Consequently, present application for extension of time to file
written statement is dismissed and the Registry is directed to

return the written statement to defendant no. 1.”

17. A close reading of the aforesaid decision reflects that whilst it is true that
the Delhi High Court refused to take on record the written statement by
exercising any jurisdiction under Section 15 (4) of the Commercial
Courts Act, I do not agree that the Delhi High Court has in fact held that

a Court cannot, in any given case, exercise such jurisdiction whilst
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adjudicating upon a transferred suit. I am of the opinion that the Delhi
High Court rendered its decision as aforesaid given the facts and
circumstances of that particular case. The said decision cannot, in my
view, lay down the law to suggest that this Court cannot hold Case
Management Hearings in respect of transferred suits or applications in
order to prescribe new timelines or issue such further directions as may
be necessary including prescribing a new time period within which a
written statement can be filed.

18. In so far as the decisions rendered in M/s SCG Contracts India Pvt. Ltd.
vs. K.S. Chamankar Infrastructure Pvt. Ltd. & Ors. (cited supra) and
Axis Bank Limited vs. Mira Gehani & Ors. (cited supra) are concerned,
as has been stated above, the said decisions have not considered the
question of law being decided herein and therefore, any reliance thereon
is misplaced.

19. In my view, Section 15 (4) and the proviso thereto applies squarely to
suits which were filed prior to the enactment of the Commercial Courts
Act but have been subsequently ‘ transferred’ as Commercial Suits to be
heard by a Commercial Division of this Court.

20. I therefore hold that the mandatory timeline of 120 days for filing a

written statement in a Commercial Suit is not applicable to suits which
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were filed prior to the enactment of the Commercial Courts Act, 2015
and subsequently ‘transferred’ as Commercial Suits to be heard by a
Commercial Division of this Court. I further hold that a Commercial
Division or Commercial Court, as the case may be, may hold Case
Management Hearings in respect of such transferred suits under the
newly introduced Order XV-A of the CPC to prescribe new timelines or
issue further directions including prescribing a new time period within
which a written statement shall be filed. The jurisdiction to exercise such
discretion is expressly found in Section 15 (4) of the Commercial Courts
Act and the proviso thereto.

21. The question of law is decided as above.

22. In so far as the present application is concerned, as stated hereinabove,
necessary orders will have to be passed on merits by the appropriate
bench at the time of hearing the present application. It will be open for
the appropriate bench to adjudicate upon whether or not the hearing
held on 21* September, 2017 and the order passed on the said date
qualified as a ‘Case Management Hearing’ under Order XV-A of the
CPC.

(S.J KATHAWALLA, J.)
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