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Court No. - 70

Case :- APPLICATION U/S 482 No. - 16228 of 2019

Applicant :- Naval Dey Bharti

Opposite Party :- State Of U.P. And Another

Counsel for Applicant :- Upendra Kumar

Counsel for Opposite Party :- G.A.,Satish Chaturvedi

Hon'ble Sanjay Kumar Singh,J.

1.

Heard Sri Nipun Singh and Sri Upendra Kumar Verma,
learned counsel for the applicant, Sri N.D.Rai, learned
Additional Government Advocate for opposite party nos. 1
& 3 and Sri R.K.Ojha, learned Senior Advocate assisted
by Sri Satish Chaturvedi, learned counsel appearing for the
opposite party no.2 and perused the record with the

assistance of learned counsel for the parties.

This application under Section 482 Cr.P.C. has been
preferred by the applicant (Naval Dey Bharti) with a
prayer to quash the charge-sheet dated 29.01.2017 arising
out of Case Crime No.337 of 2016, summoning order
dated 14.06.2017 as well as proceedings of Case N0.396
of 2017 (State vs. Naval Dey Bharti), under Section 3/10
Examination Act, 1982, Police Station-Kydganj, District
Allahabad, pending in the Court of Judicial Magistrate-I,
Allahabad.

Basic Facts:-

Filtering out unnecessary details, brief facts of the case as
emerges on record are that on written report of opposite
party no.2 (Ram Nayan Dwivedi, the Principal of K.N.
Katju Inter College, Kydganj, Allahabad), FIR was
registered on 21.09.2016 as Case Crime N0.0337 of 2016,

under section 3/10 Examination Act, 1982 against the
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applicant at Police Station- Kydganj, District- Allahabad.
In the said FIR allegation has been levelled against the
applicant that on 21.09.2016, the applicant appeared in
Combined State/Upper Subordinate Services Main
Examination, 2016 conducted in second shift between 2.00
p.m. to 5.00 p.m. in Room No.5 of K.N.Katju Inter
College, Allahabad. On completion of examination she did
not submit her answer sheet to the invigilators, instead left
the examination room alongwith her answer sheet of essay.
Such information was given by the assistant teachers
namely Ashok Kumar Tiwari and Sapna Mazumdar, who
were on duty as invigilators in Room No.5 to the Principal
Satyendra Tripathi (Statics Magistrate) and representatives
of the Commission. On the aforesaid information,
immediately the main gate of the school was closed with
the help of police personnel posted there. Thereafter
efforts were made to trace the applicant but she had gone

out of the gate by that time.

. The opposite party no.3 was the Investigating Officer and
conducted the investigation of this case. The detail of

investigation in the matter are as follows:-

(i) On 21.09.2016 in C.D.No.l, the Investigating Officer
has made an entry of FIR and statement of scriber of the

FIR.

(ii) On 20.10.2016 in C.D.No.II, the Investigating Officer
has made an entry that he went to the college to meet the
Principal/opposite party no.2 but he was not there at that

time.

(iii) On 14.11.2016 in C.D. No.Ill, the Investigating

Officer has made an entry that he went to meet the
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Principal of the College/opposite party no.2 but he was

told that principal is not available.

(iv) On 03.12.2016 in C.D. No.IV, the Investigating
Officer has made an entry of the statement under Section
161 Cr.P.C. of Ram Nayan Dwivedi (informant/opposite
party no.2), in which he has mentioned the date of
examination / incident as 03.10.2016, while the date of

incident was 21.09.2016.

(v) On 16.12.2016 in C.D.No.V, the investigating officer
has made an entry that he contacted the applicant on her
telephone to record her statement but she said that she is
out of station, therefore, she is unable to get her statement

recorded.

(vi) On 05.01.2017 in C.D.No.VI, the Investigating
Officer made an entry of the statement under section 161
Cr.P.C. of invigilators Ashok Kumar Tiwari and
Smt.Swapna Majumdar as well as statement of

accused/applicant.

(vii) On 29.01.2017 in C.D.No.VII, the Investigating
Officer has made an entry of concluding the investigation
by mentioning that after completion of investigation,
offence under section 3/10 of Examination Act is made out

against the accused/applicant (Naval Dey Bharti).

. On 19.01.2017 the investigating officer submitted the
impugned charge-sheet against the applicant under Section
3/10 of the Examination Act, 1982 on which Judicial
Magistrate First took cognizance on 14.06.2017 and by
separate order dated 14.06.2017 the applicant has been
summoned by the Judicial Magistrate, Court No.1,
Allahabad to face trial.
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6. In the aforesaid background of the fact, the applicant has
preferred the present application challenging the aforesaid

impugned charge-sheet dated 29.01.2017.

7. The applicant has also filed impeadment application dated
28.04.2019 along with supplementary affidavit for
impleading the Investigating Officer Shiv Charan Ram,
Sub-Inspector through Director General of Police, U.P. as
opposite party no.3, which was allowed vide order dated
30.04.2019 of this Court, which is reproduced herein

below:-

“Impleadment application dated 28.04.2019 along with
Supplementary dffidavit filed on behalf of applicant for
impleading Shiv Charan Ram, Sub Inspector, No.
960550137, through Director General of Police, Uttar

Pradesh, as opposite party no. 3, is taken on record.

Learned AGA has no objection to implead Shiv Charan
Ram, Investigating Officer of this case as opposite party
no. 3. In view of the above, impleadment application dated
28.04.2019 is allowed. Applicant is directed to carry out
the necessary amendment within three days in accordance

with law.

On 25.04.2019 on the request of learned Additional
Government Advocate, time was allowed to seek
instructions in the matter whether on the date of lodging
FIR dated 21.09.2016 Examination Act, 1982 was in
existence or not. Pursuant to order dated 25.04.2019
learned Additional Government Advocate dfter seeking
instructions from opposite party No. 3 (Investigating

Officer) informed this Court that there was no Act like
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Examination Act, 1982 at the time of lodging F.I.R. and

submitting charge sheet in this case.

It is very strange that impugned FIR dated 21.09.2016 has
been lodged against the applicant under Section 3/10
Examination Act, 1982, while no such Act was in existence
at the time of lodging FIR dated 21.09.2016 and at the
time of submitting the charge sheet dated 29.01.2017

under Section 3/10 of Examination Act.

Considering the facts and circumstances of the case this
Court feels that before passing any order in the matter, it
is necessary to give an opportunity of hearing to the

opposite parties.

Notice on behalf of the opposite party no. 1 is accepted by
the learned AGA.

Let notice be issued to the opposite parties no. 2 and 3
fixing21.05.2019.
Opposite parties may file counter dffidavit on or before

the next date of listing, if they so desire.
Steps be taken within 4 days.

List this case on 21.05.2019 as fresh, before the
appropriate Bench along with report of service of notice

upon opposite party nos. 2 and 3.

Copy of this order be given to learned AGA for
communication of this order to opposite party nos. 2 and
3. On the next date of listing, opposite party nos. 2 and 3

shall appear in person before this Court.”

. On the next date i.e. 21.05.2019, the opposite party nos. 2
& 3 appeared in person before this Court but did not file

counter affidavit, therefore on 21.05.2019 one more
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opportunity was given to them to file counter affidavit in
the matter. Thereafter opposite party no.2 has filed counter
affidavit dated 30.05.2019 and opposite party no.3
Investigating Officer has filed short counter affidavit dated
30.05.2019. The applicant has also filed rejoinder
affidavit/reply against the counter affidavit of opposite
party no.2 and short counter affidavit of opposite party

no.3.

Submissions on behalf of the applicant:-

. Assailing the aforesaid impugned charge sheet dated
29.01.2017, summoning order dated 14.06.2017 and
further criminal proceedings pursuant thereto against the
applicant, learned counsel for the applicant submitted

that :-

(9.1) The applicant has been falsely implicated in this

case.

(9.2) The allegations levelled against the applicant are
imaginary and based on concocted facts, which are against
the evidence on record. In fact the invigilators and other
person concerned did not discharge their duty and in order
to save their skin lodged the impugned FIR without any
material and corroborative evidence against the applicant.
(9.3) Much emphasis have been given on the point that
there was no occasion for the applicant to take away the
answer book of essay because the applicant is a
meritorious student. It is submitted that the applicant has
to her credit an unblemished academic record and she had
achieved academic excellence after very hard work despite
the fact that she belongs to lower strata. The academic

achievements of the applicant are as follows:-
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(@) Applicant passed her Bachelor of Science

Degree Course (B.Sc) in 1* Division.

(b) Applicant passed her Master of Science
(M.Sc) course from Babasaheb Bhimrao Ambedkar
University, Lucknow and was also awarded Gold
Medal alongwith certificate of merit by the
University in the year 2010.

(c) Applicant passed the National Eligibility Test
(NET) for Lecturer/Assistant Professor Examination

in the year 2011.

(d) The Vice Chancellor of Babasaheb Bhimrao
Ambedkar University, Lucknow awarded applicant
the degree of Doctor of Philosophy (Ph.D.) after
applicant successfully submitted her thesis and
completed all the requirement for the degree course

in year 2016.

(e) With effect from 04.11.2015 applicant is
working as guest faculty at Babasaheb Bhimrao
Ambedkar University, Lucknow for the course
namely Bachelor of Vocational Course (B.Voc.) in
Floriculture and Landscape gardening in the

department of applied Plant Science.

(9.4) The applicant in pursuance of her ambition of
becoming a civil service applied for PCS Examination,
2016 and cleared the preliminary examination in her first
attempt and was appearing in the PCS Main Examination,
2016. She was allotted Dr. K.N. Katju College as her

examination centre.

(9.5) On 20.09.2019 the applicant participated in the said

examination for General Hindi (CONV) in first meeting,
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thereafter she appeared in written examination in second
meeting for the Hindi Essay (CONV) Examination
between 2.00 p.m. to 5.00 p.m. and submitted her answer
sheet to the invigilator concerned and thereafter she was
permitted to leave the examination centre along with other

candidates.

(9.6) It is further submitted that the applicant appeared in
remaining optional subject of Botany Paper-Ist and Botany
Paper-Il on 03.10.2016 at the U.P. Public Service
Commission, as such, she attended all her written
examination and was very much hopeful of clearing the

main examination also.

(9.7) On 15.12.2016, a highly belated notice was issued
by the opposite party no.3 to the applicant making
allegation that she while appearing in second meeting
examination of PCS Main on 21.09.2016 for Hindi essay
paper, had taken the answer booklet with her instead of
depositing the answer booklet to the invigilators. The
aforesaid notice dated 15.12.2016 was received by the
applicant on 23.12.2016. The applicant after receiving
and going through the contents of the said notice was
shocked. She immediately submitted her reply on
24.12.2016 denying the allegations levelled against her.
The said reply dated 24.12.2016 of the applicant is

reproduced herein below :-

HUIT 37T AU IURIF F&Hd T BT 3faclid] DR Dl

FHAT PR | Iqd b Aeg H (@A BT 7 B Iad U=
22 /12 /2016 I HTHT facid | o RN Mard IaRel!

W A AT P ST IRT TIT Fifs § adq= § 979]
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AEd ARG rdeaR [dealdeed @ s d IR hdboc]
@ Y H WEP YR & Us R BRRG 8| UF U &
dglq bl B W SIFHN g o H 23.12.2016 P 37U

WIR 9 IIaRel 318, $9feTy BRI gdrel Alfed &l

WY §E faeid | 9fa far 5 o <& 2

BRU gareAl Afed H g WAl 21.09.2016 Bl
diodflo THo W= 2016 bl facfia orell &1 ollem # o+
ey v @ IR gRa@®r & Fgsl & o\ S |

HNP I ADY BIOd BT H YR T hT NRIY AT T

2| U8 IR Tad T dbife # Iax gRABT BT Fe
FRieTp1 HeH @I AU PR & Per & G} g 8| AR H
IR GRADBT ST AN ol HeH @& AR HaM W Hsl
TR B FRIeTH gRT Udbs fordr ST SR oFR il @RE
B D qre} W Bl Sl A RIS # ol gferd &l
Uhe Ahd I | 59 A8 A WX gRT F4I el BT T
¥ TRE 9 fhar mar g iR R W el @1 e
T8I a1 TAT| 9 RS W ERT Blg GRIIULT & el
fhar T | 99 9% Dis QY g T8 fhar 9ar § 99 9@
frefl e @ v o B Mifuy T B T R A R
e 9 MRy g ik W Ivg &l TR & dRiaE W
1 T BRfT | IR Blg d2F IJATANT BT ok H IRUE
RE AT 81 I 05.01.2017 Pl AT GAdlg & I H
I W HR AT | AT DY 30T H |

(9.8) It is submitted that later on vide order dated
10.02.2017, the controller of the examination of U.P.
Public Service Commission cancelled the candidature
of the applicant for PCS Examination 2016 and
debarred her for a period of one year with effect from

15.12.2016.
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(9.9) The applicant has challenged the order dated
10.02.2017 in Writ Petition No.18667 of 2017 which
is still pending. It is pointed that in the said writ
petition, counter affidavit on behalf of Public Service
Examination was sworned in August 2017 but in the
said counter affidavit there was no mention about the
impugned charge sheet dated 29.01.2017 submitted by
the police under section 3/10 of the Examination Act,

1982 against the applicant.

(9.10)It is submitted that the investigating officer did
not conduct fair investigation and without applying his
mind submitted the charge sheet in arbitrary manner
without any iota of credible evidence against the

applicant.

(9.1DIt is also submitted that there are major
contradictions in the statement of informant and
invigilators Ashok Kumar Tiwari and Smt. Sapna
Majumdar. They have also improved the prosecution
case by setting up a new story. They have further come
up with the stand that the applicant ran away from
Room No. 5 of theexamination centre after opening the
back door of the examination room, whereas in fact,
there was no back door in Room No.5, as alleged by
the invigilators, which is clear from the site plan

prepared by the investigating officer.

(9.12)Learned counsel for the applicant has very much
hammered on the issue that the impugned FIR was
registered and charge sheet has been submitted under
section 3/10 of the Examination Act, 1982 while in the
State of U.P. there was no such Act in the name of

Examination Act, 1982, therefore, the entire criminal
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proceeding pursuant to impugned charge sheet dated

29.01.2017 is abuse of the process of the Court.

(9.13) Last plunk of the submission of the learned
counsel for the applicant is that the Judicial Magistrate
Court No.1, Allahabad also did not apply his judicial
mind at the time of taking cognizance on the impugned
charge sheet and has also passed the summoning order
dated 14.06.2017 in arbitrary manner without applying
his mind on an already printed proforma by filling up
the gaps. Therefore, in the present case, the impugned
charge sheet, summoning order and all further
proceeding pursuant thereto is abuse of the process of
the Court and is liable to be quashed by this Court.
Lastly it is urged that the applicant is also entitled for
damages , as she suffered irreparable loss and injury to

her reputation and career.

Submissions on behalf of the opposite party no. 2:-

10. Learned counsel for the opposite party no.2 refuting the
aforesaid submissions advanced on behalf of the applicant

submitted that:-

(10.1)The opposite party no.2 being the Centre
Superintendent/Supervisor, lodged FIR on the basis of
oral information of invigilators responsible for
collection of answer sheets, who were on duty in the
examination room and after deliberations with Satya
Dev Tripathi, Sector Magistrate, the representative of
U.P. Public Service Commission Sri Sudhir Pant and
Sri Sant Bahadur Patel as well as on the telephonic

direction of Prabhu Nath (examination controller) and
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as per instruction issued by the U.P. Public Service

Commission for PCS Main Examination, 2016.

(10.2)After the examination was over, the invigilators
came to the control room and intimated the opposite
party no.2 in presence of Satya Dev Tripathi, Sector
Magistrate, Sudhir Pant and Sant Bahadur Patel,
representatives of U.P. Public Service = Commission
about the alleged act of the applicant. (10.3) It is also
submitted that regarding the aforesaid incident
explanation was called by the opposite party no.2 from
the invigilators on 21.09.2016 who have submitted
their explanation on 21.09.2016, thereafter on
21.09.2016 after getting the FIR lodged, written
information about the said incident was given to the
examination controller by the opposite party no.2
enclosing photocopy of the FIR, application given to
the police station and photocopy of the admit card of
the applicant.

(10.4)On 05.01.2017, the invigilators were called upon
in the commission for their personal hearing, therefore,
the opposite party no.2 cannot be held responsible in
the matter because it is admitted case of the applicant
that she had submitted the answer sheet to the

invigilators and not to the opposite party  no.2.

(10.5) So far as submission of charge sheet under
section 3/10 of the Examination Act is concerned, it is
submitted that the said act is part of duty performed by
the police/ investigating officer (opposite party no.3).
Merely by mentioning wrong section and wrong Act
will not mitigate the gravity of the offence committed

by the applicant. The opposite party no. 2 is not aware
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as to under what circumstances date of the incident
has been mentioned as 03.10.2016 by the investigating

officer.

(10.6)It is also submitted merely by non-existence of
Examination Act, 1982, the FIR, charge sheet and
summoning order cannot be said to be bad in law.
(10.7)The sector magistrate Satya Dev Tripathi had
informed the opposite party no. 2 that he had contacted
the applicant at about 10.30 in the night but she did not

turn up.

(10.8)The present application filed by the applicant is
liable to be dismissed, as the offence committed by the
applicant falls under section 378 I.P.C. It is submitted
that as per guidelines laid down in para 42 of
instruction dated 19.09.2016 using unfair means in the
examination or running away with the answer sheet is
an offence under Indian Penal Code and in case any
candidate is intercepted or caught red handed while
committing said act, First Information Report should be

lodged by the centre superintendent.

Here it is apposite to mention that on behalf of the
investigating officer/opposite party no.3, despite granting
time by orders dated 30.04.2019 and 21.05.2019 only a
short counter affidavit has been filed. The Investigating
Officer did not given para wise reply to the application of

the applicant.

Submissions on behalf of Opposite Party No. 1 and 3 :-

Sri N.D. Rai, learned Additional Government Advocate
appearing on behalf of the State of U.P. and investigating

officer/opposite party no.3 has submitted that :-
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(12.1) There is no Act like Examination Act 1982.

(12.2) He has also submitted that FIR under Section 3/10
of the Examination Act, 1982 was lodged/registered under

wrong section and Act.

(12.3)He has submitted that the investigating officer has
filed the impugned charge sheet under section 3/10 of
Examination Act, 1982 by mistake and for which
unconditional apology has been tendered by the
investigating officer in his short counter affidavit dated
30.05.2019 and has come up before this Court with a
prayer to quash the entire proceeding against the
accused/applicant  including charge sheet dated
29.01.2017, cognizance order taken by magistrate

concerned in the matter.

(12.4)Since the Investigating Officer/State has come up
with the stand that impugned charge sheet in the matter
has been wrongly filed against the applicant, therefore,
here it would be relevant to quote paragraphs 4, 5, 6, 7, 8
& 9 of the short counter affidavit filed on behalf of
investigating officer/opposite party no.3 before this Court,

which are asfollows:-

Para 4. That the opposite party no.2 has lodged a
First Information Report on 21.09.2016 about 19.35
against the applicant which was registered as Case
Crime No.337 of 2016 under section 3/10
Examination Act, 1982 and the investigation

handed over to the deponent.

Para 5. That during course of investigation
deponent recorded the statement of witnesses of

facts and while preparing charge sheet on
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29.1.2017, the deponent saw CCTNS with the help
of computer operator, provided by Police Station
and it was found that the said Act was shown an the
computer screen, therefore, he was under bondfide
belief that the present Act is in existence, so he

submitted charge-sheet before concerned Court.

Para 6. That the deponent appeared before this
Hon'ble Court on 21.05.2019 in compliance of the
order dated 30.4.2019 and submitted his
unconditional apology before this Honourable

Court.

Para 7. That it is pertinent to mention here that the
deponent always respectfully obeys any order,
direction passed by this Honourable Court or any
superior authority. He never does act wilfully,
which are contemptuous or are intended to harm
any person or reduce his dignity, in what so manner
and during course of investigation try to perform to
the best of his ability and act as per law and he
does not want to harm the applicant, in any manner
and during course of investigation he does not

safeguard any person or authority.

Para 8. That in the present case during course of
investigation if any mistake, error, omission on the
part of the deponent appeared or found same may
not be intentional, but bonafide human mistake
which may be done, for that deponent is seeking
unconditional apology before this Hon'ble Court

for any act or omission or misunderstanding of any
existing/non existing Act/law. Same due to bonafide

mistake regarding facts/law.
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Para 9. That in view of the facts and circumstances
of the case, it is expedient in the interest of justice
that this Hon'ble Court may graciously be pleased
to quash the entire proceeding against the applicant
including charge-sheet dated 29.01.2017 and
cognizance order taken by learned Magistrate
arising out of Case Crime No.337/2016, under
Section 3/10 Examination Act, 1982, Police Station
Kydganj, District Allahabad (Prayagraj), pending
in the court of A.C.J.M.-V, Allahabad as well as
discharge to the deponent (opposite party no.3)
from any proceeding against the deponent which
ought to be initiated by this Hon'ble Court in the

interest of justice.

13. On behalf of the applicant, rejoinder affidavit has been
filed against the counter affidavit of the opposite party
no.2 denying the stand taken by the opposite party no.2
and similarly the applicant has also filed a separate
rejoinder affidavit against the short counter affidavit of the
investigating officer/opposite party no.3 by contending
that grave miscarriage of justice has been done in this
matter on account of false implication of the applicant by
the opposite party nos. 2 and 3 only with a view to cover
up the misdeeds of the invigilators in order to save them
which has caused irreparable loss and injury to the
applicant, as she has not only been debarred from
appearing in any examination of UPSC but the same has
been circulated across the country and merely tendering
of unconditional apology by the investigating officer and

accepting the mistake in wrongly filing the impugned
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charge sheet against the applicant will not compensate the

irreparable loss occurred to the applicant.

Discussion:-

After having heard the arguments of learned counsels for
the parties and going through the record, I found that the
investigating officer did not make any sincere effort in
true sense to elicit the truth. It is apposite to mention here
that the investigating officer did not record the statement
of Satyadev Tripathi (Sector Magistrate), Sudhir Pant ,
Sant Bahadur Patel (representative of U.P. Public Service
Commission) and Examination Controller, while as per the
case of informant, F.I.LR. was lodged on the information of
invigilators and after deliberations with aforesaid Sector
Magistrate, representatives and Examination Controller of
the commission. The investigating officer did not even
make effort to get the statements of the other candidates
present in the said Examination room recorded. As per the
prosecution case on receiving such information,
immediately the main gate of the school was closed with
the help of police personnel posted there but by that time
applicant had gone out. The investigating officer did not
make any effort to get the statement of those police
personnel recorded. Not only this, but investigating officer
also did not make any effort to ascertain whether any
CCTYV camera was installed there or not. Nowadays in all
important examination like IAS and PCS,CCTV cameras
are installed at the examination centre. The informant has
also come up with the case that efforts to contact the
applicant over mobile failed, but he was informed by
sector Magistrate that the applicant could be contacted

only at about 10:30 P.M. at night, but the investigating
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officer did not make effort to collect the said call details to
find out the truth.

After going through the case diary I find that except the
oral statement of the informant and invigilators recorded
on 13.12.2016 and 05.01.2017 respectively, there is no
corroborative evidence in support of prosecution case.
Under the facts and circumstances of this case, this court
feels that the investigating officer did nothing except to
bolster up the prosecution case and without applying his
mind submitted the charge sheet in arbitrary manner under
section 3/10 of Examination Act 1982, while there is no
such Act in existence. Such investigation cannot be said to
be fair, impartial and conscious investigation and is not
liable to be approved in the eyes of law. In this case the
principle of Fair and Proper Investigation has been
comatosed by the investigating agency, which has
crucified the concept of faith in the investigation which is
expected to maintain loyalty to law and sustain fidelity to
its purpose.

The Apex court in case of Babubhai vs. State of Gujarat
and others (2011) 1 Supreme Court Cases (Cri) 336 has
ruled that the fair investigation is also a part of
constitutional rights guaranteed under Article 20 and 21 of
the constitution of India. Relevant paragraph no. 32 and 45

of the said judgment are reproduced herein below:-

32. The investigation into a criminal offence must be
free from objectionable features or infirmities which
may legitimately lead to a grievance on the part of the
accused that investigation was unfair and carried out

with an ulterior motive. It is also the duty of the
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Investigating Officer to conduct the investigation
avoiding any kind of mischief and harassment to any of
the accused. The Investigating Officer should be fair
and conscious so as to rule out any possibility of
fabrication of evidence and his impartial conduct must
dispel any suspicion as to its genuineness. The
Investigating Officer "is not to bolster up a prosecution
case with such evidence as may enable the court to
record conviction but to bring out the real
unvarnished truth". (Vide R.P. Kapur Vs. State of
Punjab, Jaumuna Chaudhary v. State of Bihar, SCC at
p.780 para 11 and Mahmood v. State of U.P.).

45. Not only fair trial but fair investigation is also part
of constitutional rights guaranteed under Articles 20
and 21 of the Constitution of India. Therefore,
investigation must be fair, transparent and judicious as
it is the minimum requirement of rule of law. The
investigating agency cannot be permitted to conduct an
investigation in a tainted and biased manner. Where
non-interference of the court would ultimately result in
failure of justice, the court must interfere. In such a
situation, it may be in the interest of justice that
independent agency chosen by the High Court makes a
fresh investigation.

16. The stand taken by the opposite party no. 2 is not liable to
be believed because in such a high stake examination the
candidates are usually allowed to leave the examination
hall only after all the answer scripts have been collected
and counted.

The opposite party no.2 has filed the copy of instruction

issued for the invigilators by the UPPSC as annexure no.2
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along with his counter affidavit dated 27.05.2019 . In para
no. 8 of the said instructions similar directions have been
issued to the invigilators. The said instruction is

reproduced herein:-

TRE AT g 3NIeThl & U A= aeer
TS IhRE

1. INiEd WS ©WF 1 A ®iel gad AddfoRe |
Pel AT el ® SHa MUiRa smafed die W & dorT |
$el FRIeTd il & gdT U | SURAd UFd BT W A
4T, fedl 1 <o ¥ engell FeiRa Wie @ ifaRed o= e
R &l 9o |

2. Al gRT o8 T A dve HARATIS §IRT I AT
Rl JAT Follb WA H B O BRN | A<NIeid gRI I8
gHeaa e S & @5 el &Y, fare, Jer, ArErsd
®IF 3N TdHR HeT H UI ol B |

3. JNE® ERI AR w®u | A1 Relvm Aiihac

(MEiRT UTeT W) &= aRATIS bl URd [HaT ST |

4. IFAOED ERT 10 M9 g4 S70YHOSRO WIe &bl faaRor
fbar SR, den S e gR1 gg JAlEa fear e o
3M0TH03IRO Hie H MEiRa wIF W gRiel FiFd @ Jav ol
&l |

5. 3JRI&d §RT 05 T Yd HedrR SMUfRT ®BH &l [SraH
02 IR & THER SH® GRT HRAT SIRAT | T
JeAYRDT BT faaRol (Uacd HfeT e gR) ¢, &1, 41, €1, &
SHTAR WRIeT YRS 84 & 03 e qd fhar SR |
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6. WIAT UR™ B & 10 A-lc Uvad AW IE0d_ &
UeAYH H g9 g4l SR UFS Ud YTYRADT B WielT FEdh
Pl AU T | TOTad AeAfoRe /Biel Jad Fal & Al bIed
¥ gl gRT dIl 911 Wlge U9 W Ufds d_IpY JAT U=

GRDT ARG, U YRdDT BH GXAT Ud Ik U2dh BH Al
e &1 Wieor R g A1 GARed o fb a4l ufaftea
el gRT Sl YR A TAT el 9T AT & Ig <IAcd Phel

feTep T 2R | dougara RaiRd WM IR Wd gRT hlel 9T

Wige U9 9 SRR B |

7. O Iafy H 31ue et H wHorelel Red gy Srfeil g
AMUE ¥ qradid /IR gRABT BT A s w9
RGBT Ud  Adbdd A€ /enf~dydes  oxlell  Ferfad BRIm

gHAfad & |

8. Udem wHI@ @ 4UvErd H& A SUfRerd
JfAf Il & SwWR UFF YW HXd SHAD rFdl &R
d dcuvard €1 qwaf¥fal 1 wer | 918X &1 R
IR UABT B A T¥E @ ARE TH 7 gafkera
HY gAET FEAS &1 A7 ] |

RERMTA_YhRE

9. IS WRIAT U™ B & 10 fAc Jd FHeEaR MU
Aeiihde TR @I TG 9 ®&T 02 AN ¥ THER
BT | 3D UL UTTHE Ik RGBT B dee Ude
el qAT SURYd Al &I Ue g Ik YRABT BT fIaRor
e URW B P 05 MAFC qd BN | cdfoRe /Hiel gad
AT & AR BIaH H JAqT R 3l §RT Hlel 9T @Ise Ud

T yfdse HRIAY IABT G HR FiRd = R Wd Ry
BTl 9T Wigc U9 9 BWIER BT | ORIe gHIftd & gend
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IRIRAT ¥ JeAHE IR YRKIDT ied gIRT STHT BT o
SIRATT QAT S9@ I H S IS gl §RT 37T B of

STTAT ST |

TS 9,
e = |

17. It is admitted facts on record that the applicant was neither
intercepted at the spot (examination room / college) nor
caught red handed out side the college. There is no
recovery of answer sheet from the applicant. Except the
oral allegations , there is no corroborative admissible
evidence against the applicant. Therefore on the facts of
this case, the guidelines as mentioned in para 42 of the
instructions dated 19.09.2016, on which the opposite party
no.2 placed reliance in his defence, is not applicable. It is
apposite to mention that under the facts and circumstances
of the case, possibility of misplacing of answer script from
the level of invigilators cannot be ruled out. Since there is
no provision of taking signature of the candidates after
deposition of their answer sheet, therefore taking the
benefit of this lacuna in procedure, the possibility of
covering up of their mistake by getting the impugned FIR
lodged as an afterthought version without any evidence on
record cannot also be ruled out. The opposite party no.2
being centre superintendent did not make genuine effort to
get the truth elicited for prima facie satisfaction in the
matter before lodging First Information Report. The facts
of this case is very peculiar and rare, because under
section 3/10 Examination Act,1982 FIR was lodged by the
opposite party no 2, Charge sheet has been submitted by
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the opposite party no 3 and cognizance has been taken by
the Magistrate concerned, while no such Act in the name
of Examination Act,1982 is in existence. The investigating
officer / respondent no. 3 after realizing his mistake
tendered unconditional apology in para 8 of his counter
affidavit and has come up with the prayer in para 9 of his
counter affidavit to quash the entire proceedings against
the applicant including charge sheet dated 29.01.2017 filed
by him and cognizance order passed by Magistrate
concerned.

This court feels that on account of false prosecution and
tainted investigation, the applicant has suffered a lot,
which has changed her career, as her ambition to achieve
height in her career has been spoiled by the opposite party
no. 2 and 3 as well as other persons associated with them

in this matter by not discharging their duty in true sense.

From perusal of impugned summoning order dated
14.06.2017, I find that the imugned order dated
14.06.2017 has been passed by the Judicial Magistrate
Court no. 1 Allahabad, on an already printed proforma
order by manually filling up gaps in a very casual manner
without applying his judicial mind. Certified copy of order
dated 14.06.2016 is on record, appended as annexure no.
17 to the application. The blanks on the printed proforma
order appears to have been filed by the court employee
and the Magistrate thereafter put his initial. It is very
unfortunate that Judicial order of taking cognizance and
summoning the accused has been passed by the Judicial
Magistrate Court No.1 Allahabad by manually filing up
blanks on already printed order. It appears that the
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Magistrate concerned did not bother to go through the
allegation made against the accused and ascertain as to
what offence prima facie being made out against the
accused. The aforesaid summoning order dated 14.06.2016

is reproduced herein below :-

RIS <1% ARS S, Hell I&I] [ SATeIelg |
qIe 0 —s06/17
TRPR IIH  Faes
eINT 3./10 gRerr 3ifer

AT Fera NIl SATRES |

31090— 337 /16

14/6/17
35T SIRIY U3 U<l §T | RIY UF 9 &9 SR g 31

TUUUHl 6 JAaeh b YAH SR NI §RT AURTE Bl
NG AT Udid 8T g e foram a7 o IR |
WW%IW@WW 2a/8/17 B ol
SIS

SI0UH0 el [0 1
SATEIEG |

On the said facts and circumstances, this Court feels that
the manner, in which impugned summoning order dated
14.06.2017 has been passed by the Magistrate concerned,
is not liable to be approved. The judicial order cannot be
allowed to be passed in a mechanical manner. Such

tendency must be deprecated and cannot be allowed to
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perpetuate. It is well settled that before a Magistrate can be
said to have taken cognizance of an offence, it is
imperative that he must have taken notice of the
accusations and applied his mind to the allegations made
in the police report. Without applying judicial mind and
without even looking at the facts of the case mechanically
issuing process only on the basis of operative portion of
the charge sheet, does not amount to application of mind
by the Magistrate. In this case the magistrate concerned
also did not take pain even to examine whether the

Examination Act 1982 is in existence or not.

The Apex Court in Madhavrao Jiwajirao Scindia and
others vs. Sambhajirao chandrojirao Angre and others
(1988) 1 SCC 692 observed in para 7 as under :-

“The legal position is well settled that when a
prosecution at the initial stage is asked to be
quashed, the test to be applied by the Court is as to
whether the uncontroverted allegations as made
prima facie establish the offence. It is also for the
Court to take into consideration any special
features which appear in a particular case to
consider whether it is expedient and in the interest
of justice to permit a prosecution to continue. This
is so on the basis that the Court cannot be utilized
for any oblique purpose and where in the opinion of
the Court chances of an ultimate conviction is bleak
and, therefore, no useful purpose is likely to be
served by allowing a criminal prosecution to
continue, the Court may while taking into

consideration the special facts of a case also quash
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the proceeding even though it may be at a

preliminary stage.”

The Apex Court in State of Harayana and others vs
Chaudhary Bhajan Lal and others 1992 SCC (Cri) 426,
considering a series of decisions has laid down seven
criterias for quashing the entire proceedings in exercise of
powers under Section 482 Cr.P.C. by this Court, which
reads as under:-

“(a) where the allegations made in the First
Information Report or the complaint, even if they are
taken at their face value and accepted in their entirety
do not prima facie constitute any offence or make out a
case against the accused;

(b) where the allegations in the First Information
Report and other materials, if any, accompanying the
F.I.R. do not disclose a cognizable offence, justifying
an investigation by police officers under Section 156(1)
of the Code except under an order of a Magistrate
within the purview of Section 155(2) of the Code;

(c) where the uncontroverted allegations made in the
FIR or ‘complaint and the evidence collected in
support of the same do not disclose the commission of
any offence and make out a case against the accused;
(d) where the allegations in the FIR do not constitute a
cognizable offence but constitute only a non-cognizable
offence, no investigation is permitted by a police
officer without an order of a Magistrate as
contemplated under Section 155(2) of the Code;

(e) where the allegations made in the FIR or complaint

are so absurd and inherently improbable on the basis
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of which no prudent person can ever reach a just
conclusion that there is sufficient ground for
proceeding against the accused;

(f) where there is an express legal bar engrafted in any
of the provisions of the Code or the concerned Act
(under which a criminal proceeding is instituted) to the
institution and continuance of the proceedings and/or
where there is a specific provision in the Code or the
concerned Act, providing efficacious redress for the
grievance of the aggrieved party;

(g) where a criminal proceeding is manifestly attended
with malafide and/or where the proceeding is
maliciously instituted with an ulterior motive for
wreaking vengeance on the accused and with a view to

spite him due to private and personal grudge.”

22. The Apex Court in case of Dilawar Babu Kurane Vs.
State of Maharashtra 2002 (2) SCC 135, has observed
that:-

“ In exercise of jurisdiction under Section of Code
of Criminal Procedure, the Judge cannot act merely
as a post office or a mouthpiece of the prosecution
but has to consider the broad probabilities of the
case, the total effect of the evidence and the
documents produced before the court but could not
make a roving enquiry into the pros and cons of the
matter and weigh the evidence, as if he was

conducting a trial.”
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23. The Apex Court in the case of Som Mittal vs
Government of Karnataka, 2008 (3) SCC 753, has held
that :-

“When grave miscarriage of justice would be
committed if the trial is allowed to proceed; or
where the accused would be harassed unnecessarily
if the trial is allowed; or when prima facie it
appears to Court that the trial would likely to be
ended in acquittal. Then the inherent power of the
Court under section 482 of the Code of Criminal
Procedure can be invoked by the High Court either
to prevent abuse of process of any Court, or

otherwise To secure the ends of justice.”

24. The Apex Court in case of Ravinder Singh Vs. Sukhbir
Singh & Ors, 2013 (9) SCC 245, has held as under:-

"It may be so necessary to curb the menace of
criminal prosecution as an instrument of operation
of needless harassment. A person cannot be
permitted to unleash vendetta to harass any person
needlessly. Ex debito justitiae is inbuilt in the
inherent power of the court and the whole idea is to
do real, complete and substantial justice for which
the courts exist. Thus, it becomes the paramount
duty of the court to protect an apparently innocent
person, not to be subjected to prosecution on the
basis of wholly untenable complaint."

Conclusion:-

25. On the aforesaid discussion , this Court is of the view that
criminal proceedings against the applicant by opposite

party No. 2 is nothing but a clear abuse of process of
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Court. Impugned summoning order dated 14.06.2017 is
also not sustainable, as Section 3/10 Examination Act

1982 is not in existence, hence no offence is made out
against the applicant. This Court under the facts and
circumstances of this case, feels that it is the solemn duty
of the Court to protect apparently an innocent person, not
to be subjected to such frivolous prosecution on the basis
of wholly untenable allegations and complaint, if criminal
proceeding is allowed to go on, the same will tantamount
to causing grave miscarriage of justice, therefore in order
to secure the ends of justice, the impugned criminal
proceeding against the applicant is liable to be quashed.

In the present case the court cannot shut its eyes to the
flagrant violation of fundamental rights of the applicant
guaranteed under Article 21 of The Constitution of India
which provides for protection of life and personal liberty
of the citizens .

It is well settled by the Apex Court in Khatri and others
Vs. State of Bihar and others 1981 (1) SCC 627, Mrs.
Veena Sethi Vs. State of Bihar and others AIR 1983 SC
339, Rudal Shah Vs. State of Bihar and another AIR

1983 SC 1086, Bhim Singh Vs. State of Jammu
Kashmir and others 1985 (4) SCC 677, Sant Bir Vs.
State of Bihar AIR 1982 SC 1470 that Constitutional
Courts can award compensation for violation of
fundamental rights guaranteed under Article 21 of India.
The Apex Court in case of Babubhai Vs. State of Gujarat
(supra) has ruled that fair investigation is also a part of
constitutional rights guaranteed under Article 20 and 21 of
the Constitution of India. The expression “ miscarriage of

justice” or “failure of justice”, include , violation of law or
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procedure of such a nature that if it was to be corrected the
procedure could not stand. Neglect of principles of law or
procedure, a glaring mistake in the procedure or manifest
error on a point of law also amounts to “miscarriage of
justice”.

The present case is case of “miscarriage of justice” as it
neither followed the “substantive due process doctrine”
nor the “ procedural due process doctrine”, which has led
to clear violation of rights of the applicant guaranteed
under Article 21 of the constitution of India. The damages
which the applicant is likely to claim have to be founded
on the pecuniary and non pecuniary losses suffered to the
applicant. In the present case, however, there being no
relief and no pleadings to establish the claim for the
damages, this court deems it appropriate to permit the
applicant to avail of the Constitutional remedies for
claiming the damages to which the applicant may be
entitled on the basis of the pleadings to be substantiated by
evidence , thus, this court deems it proper to permit the
applicant to initiate appropriate legal proceedings for
claiming the damages, if so advised, in proper legal
proceedings.

Under the facts of this case, this Court also feels that this
is a fit case to impose cost upon the informant/opposite
party No. 2 and Investigating Officer/opposite party no. 3.
In the light of above, a cost of Rs. 50,000/- (Fifty thousand
only) is imposed upon the opposite party No.2/ informant.
( Ram Narayan Dwivedi , Principal, Dr. K. N. Katju Inter
College Allahabad ) and a cost of Rs. 50,000/- (Fifty
thousand only) is imposed upon the opposite party No.3/
Investigating Officer (Shiv Charan Ram, Presently Posted
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as Sub Inspector, Police Station Shiv Kuti Distric
Prayagraj). The said cost shall be paid by the opposite
party No. 2 and 3 on their own within a period of two
months from today by way of demand draft in favour of
Registrar General, Allahabad High Court. Upon deposition
of above amount, a sum of Rs. 80,000/- shall be paid to the
applicant within two weeks and remaining amount of
Rs.20,000/- shall be transferred to High Court Legal
Services Authority, Allahabad within the same period.
Result:-

As a fallout and consequence of aforesaid discussion,
impugned charge sheet dated 29.01.2017 in case crime no.
337 of 2016 under section 3/10 Examination Act 1982
Police Station — Kydganj Distt. Allahabad, and
summoning order dated 14.06.2017 passed by Judicial
Magistrate Court no.1 Allahabad in case no. 396 of 2016
( State Vs. Naval Dey Bharti) as well as further
proceedings of pursuant thereto against the applicant are
hereby quashed. The present application stands allowed.

The Registrar General Of this court shall communicate
this order to the District Judge Allahabad as well as to the
Director General Of Police U.P. Lucknow, to issue suitable
direction in the light of observations made in the order to
all the authorities concerned in order to maintain the

sanctity of law and faith of public in the investigation.

Order Date :- 25 July , 2019
SKD



