Complainant

Name of accused

Charge

Plea of the accused

Finding of the judge .

Sentence or Order

SESS|q
NS Cagp o, 398 OF 2017

WWW.LIVELAW.IN

LAKKAD DIVISION
¢ Addl. Sessions Judge

s (Special Judge)
h ber, 2019
€ 30th day of SeptemS.E.

Y of Agwina, 19

0

Prudeep Kumar, S/0 Mu.raleeclharan Nair,
aged 32 years, Kadapallil H9use, Nagam
Kulangara, Wayalar East Vl“ﬂg?,
ChEI‘lhba]a Taluk, Alappuzha District.

Under Sections 376(2)(1) and (n), 377,
305 and 354 of IPC, Sec. 5(1) r/w Sec. 6
and Sec. 7 r/w Sec. 8 of the Protection of
Children from Sexual Offences Act, 2012
and Sec. 3()(w)(1) and 3(2)(va) of the
Scheduled Castes / Scheduled Tribes
(Prevention of Atrocities) Act.

Not guilty.
Not guilty

The accused is not found guilty of the offences
punishable under Sec, 376(2) (i) and (n), 377,
305 and 354 of IPC, Sec. 5(I) read with
Sec. 6 _and Sec. 7 read with Sec. 8 of the
Protection of Children from Sexual Offences
Actand Sec. 3(1) (w) (1) and Sec. 3(2) (va) of
the Schgdulecl Castes / Scheduled Tribes
(Prevention  of Atrocities) Act and he is
ﬂcquillcd under Sec. 235(1) Cr. P.C
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Name of Police Statiop e

Crime Number . _—
' tatlO-
4 die W, Uayyr Pollc%?'?— B:
Name an qngnauon Of 0 rl]ne No. 43/2
Maﬂlqtrate and the NO Of ] Tn[[ln
on his file. &
Prosecution conducteq by
araj. Special

Accused defended by

Date on which copy of jug
given to the accused &Mmeny

UDGMENT

This is one of the Series of ¢aces charge sheeted by the Deputy

Superintendent of Police, Narcotic Ce|l, palakkad, which arose out of the
aged 13 years and

suicide committed by two minor girls, who are sisters

9 years respectively. The elder girl committed suicide on 13.01.2017 and the

uicide on 04.03.2017 by hanging themselves on the

younger girl committed s
<hed belonging to their mother. The Deputy Supdt. of

roof of the one room
d the Special Investigation Team constituted for the

who heade

Police,
he case filed altogether Six final reports before

estigation of t

[togeth
this court, inculpatin é |
pefore (e Juvenile Justice Board against a child

purpose of v
er four Persons for the death of the girls.

s file
Another final repor! wa
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th of
Ove §  espeet of the €67
elder g1l h

2. The sequence of eve Gling of final reports by
e fill

the Deputy Supdt. of Police - 017, the elder girl

; 1.2
| "8 follgys:- ON B
aged 13 years was founq deaq i ¢ on the cafter of the one
Mging hersel

room shed belonging to hey Mo | as the ligature.
[her Sh ‘ldar Shaw
- She yged a chur

On the very same day,

: ent given
on the basis - ormation Statement g

the First Inf
by CW1 Unnikrishnan, whq j 2 relative of the &1l police registered the
dlive of t ’

F.I.R as crime No. 43/2017 of Walayar police station under Sec. 174 Cr. P.C.

While the said crime was undey investigation, ON 04.03.2017, the younger
sister of the deceased girl, who wag aged only 9 years also committed suicide
in the very same manner. With regard to her death also police registered the

FIR under sec. 174 Cr. P.C as crime No. 240/2017 of Walayar police station

on the basis of the information received from one Radhakrishnan, a

neighbour of the girls. The investigation of the offence was initially conducted

by the Sub Inspector of Police, Walayar police station. Subsequently, it was
y the Su

f Police, who was holdi haree of
" Inspector Y ) as holding charge
handed over to the Circle

In his investigﬂ[i0"~ it was found that the girls were subjected
Kasaba Circle. In Il

t . . -
Hence, he led report 10 InCorporate the penal provisions
ence,
to sexual abuse.

7 306 of 1pC an S€C. S thw Sec. 6 of the Protection of
under Sec. 376, 377 an
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d
Ceg Act and l’rthif3‘3Ch3

But due to public agitatigy, headed by the

m
. _aon Tea
Specia] ]nvestlgano

Deputy Superintendent of Polic, palakkad was constituted as
! NaI'C s Clla
otic

per the order of the Addition lice, North Zone and

: 0
al Dlrector Generdl of P

investigation was handeq Over tq th g, of police, Narcotic Cell,
) € Deputy Sup®
palakkad. In his investigation h jusion that the girls were
» 1g reached to a COﬂC

repeatedly subjected to Unnatyry) and the intolerable pain

Sexua] jntercours®

in the anal region lead the gy ¢, commt suicide- He arrested the accused in
this case on 10.03.2017 and pe was jeimandsd in judicial custody. On
completion of investigation, he filed 5 separate charge sheets against each of
the accused. One of the accused was a minor and hence the charge sheet

: i d
against him was filed before the Juvenile Justice Board. Against the accuse

in this Sessions Case, final report was filed for the offences punishable under

Sec. 376 (2) (I) and (n), 305 and 354 of IPC, Sec. 7 r/w Sec. 8 and Sec. 5(1)
ec. ,

1 hildren from Sexual Offences Act and
tection of €
r/w Sec. 6 of the Pro

of the Scheduled Castes/Scheduled Tribes
.\ ond Sec. 3(2) v)
Sec. 3(1) (w) (1) an

111 i
(Prevention of Atrocities) A

case 1S that the accused, who is not a member of

3. The ProseCution
' od Tibe T January 2016 till 12.09.2016, from
chedul®

/S
Scheduled Caste g1 1739 of Pudussery Grama Panchayat situated

in
the rented hous€ peariné
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5 . village; in the ownership of
as

out to the accused, B

repeatedly commj .ot the victim, who is
P Mitted r, . " gainst a

urse 4
: ir] N cappyq] nter®
ir
minor girl aged 13 Years o  sche duled Caste. Because of the

: above Sessiong
cused in the
f the ac

intolerable sexua] assay] —
) Aragsment O

Case and other Persong who heeted DY the police, the victim
Were charge S

committed suicide op rs and 17.00 hours by
13.0199 14.30 hou
<UI7 petween
hanging herself on the rafter of Le room shed bearing No. X1/666,
O her O

wherein she was residing with her parents and siblings.

4, On receipt of the fipg report, it Was taken cognizance and after

numbering the case as S.C 3982017, the Principal Sessions Judge made

over the case to this court for trial and disposal.

5. On production of the accused, he was served with copies of all

relevant prosecution records as provided under Sec. 207 of Cr. P.C. After

hearing both sides under Sec. 227 of Cr. P.C, charge was framed for the

ffences punishable under S¢ 376(2) (i) and (n), 377, 305 and 354 IPC,
offenc

Sec. 7 read with Sec. 8 etion of

ith Sec. 0 and c. 8 of the Protec
Sec. 5(1) read with
Sexual Offences Act and Sec, 3(1) (W) (i) and Sec. 3(2) (va) of

Children from L
led Castes / gchedule Tribes (Prevention of Atrocities) Act
the Schedule
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arge was read

6 when ch

ity
Pleaded 10t & d
ccused el

over and explained to him i
al“)’alam, The a

on bail.

| to 28 were examined
S

6. From t .
he Side of the Prosecutions
amination of

and Exts. P1 to P33 dq,, ing Ccross-ex
ere marked-

portions of the

prosecution  witnesses, Exts D] ¢ the contradictory
' 0 D3,

statements of prosecution Witnesge ded by the police under Sec. 161 of
§ recorde

Cr. P.C and Ext. D4, serveq copy of the First Information Statement were
marked from the side of the accused, The remaining witnesses were given up
by the prosecution. On completion of the prosecution evidence, the accused
was examined under Sec. 313(1) (b) Cr. P.C. He denied all the incriminating
circumstances brought out in the evidence and further stated that at the time
of death of the elder girl, he was not present in Palakkad District. He went to

his native place at Cherthala during Onam eve of 2016 and returned back only
on 26.02.2017. On coming to know about the death of the elder girl, he gave a

complaint regarding the same befor® the Deputy Supdt. of Police, Cherthala.
irl attai
He understood that even after the 81T fiined Puberty, her stepfather namely

d been co : .
Shaji and one Kutti Madhu b2 "SUming liquor from her house.

2o in th
eping ! at houge during night and he had

le

Kutti Madhu had bee? ® h
.o all these facts, h

$S owins ©gave a complaint before the

ill-treated the girl. It
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Deputy Supdt. of Police Th 7 y further and hence she
* the

would not commit suicjgg

c. 232 Cr. B.LC.

@ heard under Se

Subsequeng)
Ys b()th -
Sides W

eré

Having found the case as der Sec. 232 Cr. P.C, the
: Unfit foy pequittal U

accused was called UPON to epre . defence. Though the accused filed
€T mto his

a petition to call for some documengs from the Registrar of Kerala State
Commission for Protection of Child Rights as CMP 2025/2019, this court has
dismissed the same, finding it a5 yppecessary for the decision of this case and
it was filed only for the purpose of protracting the proceedings. No other

defence evidence was adduced from the side of the accused.

8. Heard both sides.

9 The points for consideration are:-

What is the cause of death of victim girl in this case 2

; Whether the prosecution has succeeded in proving that
the victim girl was aged 13 years at the time of her
death?

3. Whether the accused committed rape on the victim gitl,
s alleged BY the prosecution?

i whether the accused subjected the victim girl to carnal
intercour56 against the order of nature, as alleged by the
Prosecution?
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as aulted the victim girl,
uﬂlly
sed seX

9. Whether the

b utio? . i gir] to commit
Accused ab®
. tion?
Suicide rosecy 5
» a5 g|e the P sty of the victim
7. Whether gy, b raged 7 oS
Ccused ov
; o)
. gl o ecution”
. allegeq by the pros g the offence of

Whether he accused has €O
yal assault against the

Outraging the modesty and s€X
s a member of Scheduled

victim i, aged |3 years who 1

:on?
Caste, as allegeq by the prosecution
- c
9. What offences, jf any, committed bY the ac
10. The offences, if proved, what should b the

used?

punishment?

10. Point Nos. 1 to 8:- All these points ar¢ considered together as

ience. As said
they are interconnected and also for the purpose of convenien

above, prosecution has examined altogether 28 witnesses 11 this case.
priate to briefly narrate their evidences before entering into

It would be appro

h its of the contentions raised by the learned Special Public Prosecutor
the merl

and the learned defence counsel.

PW1 1is the persom who gave First Information Statement
11. 1

hat he ! .
' dCPOSCd ! gave Ext. P1 First Information
: f the gl[’l
regarding the death 0 |

ding the death of his aUnts daughter. After the death of the
Statement regarding
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9 .4 on the 54 day. Both

; di€
y 1sO
Mnge,  istef 2 .
sist He is residing about half

] . -'CS'

. ? hang]ng meﬂ"-"el‘

Kkilometre away from the house Afte
1.

wirl mgmioned in Ext.P| B
& » T

( of them committed Suicide b

. the death of the second

oirl, police made enquirjes ., - .. statement. He knows the
} Y1t him ang recorded =

accused namely Pmdeepkuma 4in this case. Accused is also
| Who ic inv [ve
1s invo

residing about half kilomeyre : — of the deceased girls. The
Way fmm [_he 0

oirls were visiting the k . witness knows the wife
& Ouse of This w1
Pradeepkumar-
pku

of the accused also. She i workine i 4 gistilleries 2t Attapallam. She goes
ng in adl

for work at 8.00 am and usya)jy comes back at 5.30 pm. When the girls were

visiting the house of the accused. pjs wife would not be available in his

house. PW1 gave statement regarding these aspects t0 the police. During

cross-examination this witness further deposed that the accused was behaving

very well with the children. He has only hearsay knowledge from newspaper

reports as well as from the police regarding the offence committed against the

LE, girls.

12. PW2isa neighbour of the deceased girls. He deposed that he is

way from the house of i cqnows the
residing about 100 meters 27 hose girls. He knows
ir nick names. They used to visit the house of the

deceased girls and the

The wife of the accused is working in Amrith

oty
accused for playinz

for work at 730 am and comeg back only at 6.00 pmt

. es
Distilleries. She £°
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while taking cattle for &razy, 10 laying in the house of
& Ch“drcn

d that his statement was

‘ aw 1he
accused. During Crogs =

the Sexq

mln{“ion he dchSL

recorded by the police afte o such statement was

U'lhe ;
e dcalh of fhe c]dcr g][‘l-

recorded after the deathy of the ble to see the house

y . 0sSi
TOunger i, 1uis 1O P

of the deceased girls ang ACcusey e. He denied the portion of
: fl‘()n is houst
1 his

the statement allegedly myq, by hi jice to the effect that the house
7 M 1 gy police

of the accused and the deceaseq il e from his house. That portion
SHIS are visibl€

of his statement recordeq under S 61 ce. PCs marked as Ext. Dl.
¥ I.I. :

13. PW3isan Inquest Witness. He identified his signature in Ext.P2

inquest report.

14.  PW4 is another neighbour of the deceased girls, who also
deposed that he had seen the children comihg to the house of the accused for
playing.

15. PWS5 is the stepfather of the deceased girl in this case. He
deposed that the deceased girl is the daughter of his wife in her first husband.

The accused was taking tuition class for his daughters from his house. The

accused was residing with his wife in his house. He has no job. His wife 1s

ally goes for work

y and she ust at 7.00 am and comes

working in a compan

erstood . -
back only at 5.30 - 6.00 pm. He undertOOG that the gir] committed suicide

» Valiya M.
due to ill-treatment. He pamed 0% Y& Madhy, Pradeep, Shibu and
ue to ill-tre: ;
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it Madhu as the Persong N 11 girl [t is further deposed
S Whe, - girl:
. have abused t : ‘
by pw5 that he personal]y Saw sally abusing the girl. He
aliyy padht seX
came to know from one Sim, : accused was standing
athy . hat
and Njsha !

naked and exhibited his nudity she had attended his
O the

: hen
deceased glr] w

house.

16. PW6 is the moqpq, of 4 od girl. She deposed that the
le deceas

deceased girl is her elder d. PW5 is her second

daughe, in her first husban
husband. The accused is pe, distan; relqgive and he is residing near to her
house. She was in good IMS with the gecused. Accused was residing with
his wife in his house and pe is having no job. Whereas the wife of the
accused is having job. When PW¢ apq her husband were getting late to come
back from their work place, her children were usually going to the house of

the accused and waiting there. He was taking classes for the girls. After

postmortem examination of the girls it has come to the knowledge of PW6 as
informed by the police that the girls were subjected to sexual abuse. It is told
by the police that the accused in this case namely Pradeepkumar, Shibu,
Kutti Madu and Valiya Madhu have subjected the girls to sexual abuse.

_ ; , aged 15
17. PW7 is a mmnor ey Hie years. He was examined after

est. He deposed that the docq

conducting voir diret ased girls were his friends.

o But this

Witnege .
He knows the accused S lurned hostile to the
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12

e of
prosecution and deposed thay Joing 1© the hous the

they yere N0t '
i : to the police to
accused for playing. He denjeqg the gy 5 al[egedl)’ made p
emen =

he effect that the accused y,,c - ceased girls to his house for
- aKing the

de

playing and he scolds Pw7 at portion of the

i . Th
i he goes 1o that 10U

statement is marked as Extp3 ,, the in<(ance Of thE jearned Special Public
1nstan

Prosecutor.

18. PW8 deposed tha he let out his house at Pudussery to the
accused in the year 2016. The accysed was residing with his wife in that
house. The monthly rent was ¥ 3,000/ After the death of the children of

Bagyavathy, the accused vacated that house.

19. PW9 deposed that she is working in a Soap manufacturing

company at Kanjikode. She knows the deceased girl in this case. Once she

had gone for election work along with the deceased girl and one Rachana and

Nisha. At that time the deceased girl told her that she is scared of sitting
isha.

- way they met the accused in thi At that
I their way ! n this case.
alone in the house. On

.4 PW9. On enquiry she told th h sed 1s
: er If behind P at the accu
time the girl hid herse

her hous€ and heisnota g0od man. This witness is treated as
residing near to her

: owe . .
by the pmsecutlon, However whep, leading question was put
disloyal witness y

:c Prosecu o o
h Specia ublic lor after obtammg permission of
S n
to the witness by t

sated to . .
d that she pad ® the police that the deceased gir!
‘ itte
the court, she adm!
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(old her that o a day When she wep, to the house of h° accused, the accused
closed the door and exhibited hjs Nudity 1o her-

10. PWI10 deposed that she j residing about Y Km - 1 Km. away
from the hOUSE of the deceased gir]_ Ty witness alsO deposed that once she
Jlong with PW9, one Rachana and the geceased girl went for election work.
On their way when they met the accused the deceased girl became perplexed.
On enquiry the girl told that she is afraid of the accused. Prosecution treated
this witness also as a disloyal witness. She denied hef statement allegedly
made to the police to the effect that the deceased girl told her that the
accused exhibited his nudity to her. That portion of the statement is marked
as Ext.P4 at the instance of the prosecution.

21. PW11 deposed that while she was working as Assistant Surgeon
in the Department of Forensic Medicine at District Hospital, Palakkad, she
conducted postmortem examination on the body of the deceased girl in this
Case and issued Ext.P5 certificate. It is further deposed by PW11 that the

— . o ould be @
findings in the anal canal described in the postmortem certificate €

o - e i iothe reglon.
*equilae  of previous anal penetration Or as a result of infection in the €z

. , : ; 3 hemiCﬂl
She hag given statement to the Police after the recelpt of ¢

. L
examlnaliﬁn reponsl Those reportg dﬂted 13.02'20[7 ﬂnd 230320]7 we

S ] - . . 1 lrtl]er
hown 10 the witness and marked a8 EXS- P6 and p7 respectively. It 18 fi
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deposed by thig Withe
S8l

ay 14 o s :
L‘\»Qn i al examinalion report is

received, it wi] ! _pemiC
ot Iile Y negative ch

intercoursc vaginally or

(]“[
the al

“"“il)ilily of s¢ u

anally. During cregq
«cd that the anal injury can

'c-\Z'l

be possible in the ¢y,
h of.

St i
“e of piles:

2. P
PW]2 dePOSed | in this case and

aced gir
tha g, knows the decease £
they went together fq,. Canvgg. her who had contested for
S8Ing vore 1 rmo
ote for he

Panchayat electiop, She 4 deceased girl went

18 with pyyg, pW10 and the

for election work. Q) the; n this case and on
ir

cused 1
Way they met the a¢

seeing him the deceaseg il becy 4 and on enquiry she told that one
Me scare
day the accused called her {4 his hoyse and after giving his mobile phone to

the girl suddenly locked the door from inside- Thereafter he exhibited his

nudity to the girl and asked her to take his nude photograph. When the girl

shouted aloud the accused opened the door and left her.

23.  PWI3 deposed that while working as Headmaster of Kanjikode

Govt. High School, he produced Ext.P8, the extract of school admission

register showing the date of birth of the girl as 14.09.2004.

24, PWI4 is a seizure mahazar witness, who identified his signature

in Ext.P9 seizure mahazar of Ext. P8 extractof school admission register.

»s  pwis, the Nursing Assistant of District Hospital, Palakkad

. xt.P10 seizure
identified his signatur® in EX Mahazar of (he samples handed
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est;
Shgaﬁng |
26. PWI6 depq officer.

Seqd ' o -
that Senior Civil Police Offi
. . W . ,n BS Cer
of Chittur police  gia5; hile working

n

]

f th :
© Wag the Tea™ Members of the Special

jvestigation Team headeg by Dy. Supdt. of Police. He identified his
ggnature in EXtP10 seizy, Mahazar and also iP Ext.P11 seizure mahazar of
he samples collected fo DNA Profiling from the accused.

27. PWI7, the village officer of Pudussery East village deposed that
as per the request of the investigating officer, he issued income certificate of
the mother of the deceased girl. The said certificate 18 marked as Ext.P12

through this witness.
78. PWI18 deposed that while working as Assistant Surgeon at

District Hospital, Palakkad, on 10.03.2017, he examined the accused in this

case and issued Ext P13 potency certificate. There is nothing to suggest that

the accused is incapable of performing the sexual act.

29, PWI9 deposed ! while working as Scientific Assistant in

Regional Forensic gcience Laboratory, Thrissur, as per the request of the
"

e ViSi ted the scene Of ‘_
' - ' occurrence of crime
Investigating officel

Wwal: : .
No. 43/2017 and 240/20‘7 of Walayar police station, on 09.03.2017 and

jals from the sce .
collected thirty ©OP¢ matet ne of occurrence which Were

- ahuzr
. ure M ar. Th .
described in Ext- pl4 sel? € materials were packed, sealed,
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mucd and handed oy, o, 16
Ji

30. PW20 deDQScdl

' . jcer.
¢ ln\}egt]gatlng off

pout One kilometer away
U he ig residing

the house of the , a4 witness in ExtP15
from dece&Sed gul and he slgﬂed as
ne mahazar cum ge;: f the accused.
g(_,bnc m llu[‘e m"lh d ‘35535 0
: dazar of the dI
2 ice officer of
31. PW21 deposeq that while working as Civil police
di Wit
. ; . 6 and P17 seizure
Wwalayar police station, e signed as a witness in EXts. Pl

' h prepared at
mahazars. EXt.P16 was prepared while the cD of yideograph prep

ig of the confession of the
the time of recovery was effected on the basis O

7 hs produced by
accused and Ext.P17 was prepared while seizing the photograpns P

the photographer.

" 2

he issued ExtP18 ownership certificate of building
e

which stands in the name of one Unnikannan,

d pOSSd that  while working as Tahsildar of Palakkad
e
pW23

p1Y caste certificate of the deceased girl showing that

eduled Caste namely Hindu — Cheruman.

.

‘AN Of lhe ‘ S . .
gui® 4 Police, he issueq Ext.P20 caste certificate
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- r
5. PW23 depogeq 17 Addl. SUP Inspector ©
. T 4
| While working ke ‘
dly pasl
lll(]n' on 13 i 20]7’ on thé
of . pl(a)
| PW- he register Ex

jice 01 Walayar police "
o

s of ExtP] First

i ) er
formation Statemen FLR und

gec. 174 Cr. P.Cat 2044 hour
Sy

rime No. 43/ 2017

D
36. PW26 dcposed that whil
Nile w

Sub [nspector of Police at

orking 35 L
: . , .
Walayar police station, qvestigation

i
114012017, pe took charg® of the

) inquest
st GEGS . it Visiting (he place of incident, M€ Prepared ExtP2 ind
Ce of inciaent

; : t and
report of the dead body, Tpe Properies were seized at he time of 1nquEs

ist. The
they were produced before the coury as per Ext.P21 property It
: ical analysis
samples collected at the time of postmortem were sent for chemica y

and Exts. P6 and P7 are the reports received for the same.
37. PW27 deposed that while holding Addl. charge of Kasaba

he Assistant Superintendent of Police, he took
. he order of |
Circle, as pert

- B . vestigation of this case on 06.03.2017. For crime
the

charge ©O

P22 scene mahazar. Having found that the

sbuse. he filed Ext p3
sbie ed o SE¥ al report to incorporate
irls were S pereafter he fijeq
2 th case- T report for II'a[leelT]no the
ision ivisional Maos
nal prov! pivi agistra
pe . o . e Court ¢4 this cour
case reco d 1 y uSPCC!aI anES{iga[iOn Te
08,03.20 I, am g constituted
gubseque” y Addl D! feral of Police
i f the and accordingly
g 0
S pef
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ipvesti gation was handeq Over - 18

38. PW28 deposeq - \:‘8. o gupdt. of Police,
Narcotic Cell, Palakkad, gy et l:;lc wnr‘k:rbNorlh Zone pirector General
¢ police. he took Charge 5 4 prdet - case On 09.03.2017.

'€ inyegijgation ¢ _
assistance of

immediately he visited (he Place op ccurrenc® with the
gcientific Officer and Collecteq thirty one mmcriﬂl objects and two documents
by preparing Ext.P14 seizure mahazar op 10. 032017 at 8.00 am the accused
was arrested from the Kasabga Cirais Inspector’s office. EXt: P25 arrest memo
and Ext.P26 inspection memo ape prepared at the time€ of arresting the
accused. On the very same day he filed Ext- p27 report 0 alter the penal
provision. Thereafter the accused was produced before the Medical Officer

is the report
for potency test and then produced before the court. Ext. P28 1s the rep

filed for adding the full name and address of the accused in this case. On

14.03.2017. the accused was taken in police custody from the court and he

confessed the guilt and stated that if he is taken, he would show the room and

produce the clothes Accordingly, as lead by the accused, on 15.03.2017 at

440 pm, PW28 went to the house of the accused and prepared a scene

mahazar. The dresses of the accused Were seized by preparing Ext.P16 seizure

v 0 : .
mahazar. The relevant porto” of confession statement of the accused is

marked as Ext, P29 through this WINESS. Thereaftey PW28 seized the school
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dmission register by ‘ 19 the original
a Prep.. hahazar and 2

register was returned op, S Again he filed Ext.P31
g g pond-
xt. P30
report to alter the peng] Provig; 4 Bxt p32 scene plan of the
On, He collect® '
house of the accused, the cas d girl and the accused,
te Certjf; deceaSﬂ g
ficate of the

the income certificate of 6 ain filed Ext.P33 report
Mother of (he girl and 28
glr

isi  vati iled final
to alter the penal provisjgy 0 . estigation, he file
* YN Completion of 11

report in this case.

39. The learned defepce counsel @ Jdressed extensive argument and

pressed on the point that the accuseq was at first arrested by the investigating

officer and then he manipulated statements of witnesses with a View 10 create

evidence against' the accused. The laches and the contradictions in the

prosecution case are highlighted by the learned counsel. On the other hand,

the learned Special Public Prosecutor argued that there are circumstantial

evidences which unerringly pointing towards the guilt of the accused and it s

due to the passive abettment of the accused, the girl committed suicide. I will

come to those arguments in detail, in the later parts of this judgment, at the

relevant places.

; at the gj & n
40. There is no dispU'® that the girl, who died in this case was aged

. f her death, . . '
only thirteen years at the time 0 More over, there is evidence in the

' school admice: .
form of Ex¢ pg, the extract of $ ission register issued by PW13 to
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prove the same. From hjg ey 20 date
denc ¢ the &

ha
as per the school recorg g proved | died on 13.01.2017.

1\ 14 09 000 The gll
Therefore it can be Conelyg, ed | of thirteen years at the

thay she wag of the

of birth of the girl

time of her death.

i idences
41. Now Coming (4 girl, the evl

of the

available to ascertai

ral evidence of
an the ¢y, of ¢ the gir) are e the O
™~ Ol death of t

ined by th
pWs 5 and O, the parentg . dence obtained Dy the

xt. P2 inquest
postmortem conducted by econ and E

' of police, who
report of the dead body prepareg by PW26, the gub Inspector p

conducted initial part of the investigation of this €35

' hter committed
42. It is deposed by PWs 5 and 6 that their daughte

- hed. PW26 deposed
suicide by hanging herself on the roof of their one room she

' 14.01.2017 and
that he conducted inquest of the dead body of the girl on

it ] irl was
prepared Ext.P2 inquest report. In that report 1t 18 stated that the gir

found hanging in the house by the younger sister of the girl at about 5.00 pm
ound han

dici who conducted postmortem examination of the dead
of Forensic Medicine,

bodv noted the following antemortem injuries on the body.
0ay note

A dark blue synthetic cloth was seen around neck measuting
Neck findings: A da

145 resh cut open 10%P at one end measuring 41cm with a slip knot
cm with fresh €
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There Were horizonty) Wring
leg non grooved,

1. Pressure abrgg;
Slon, 4 part of neck, over

ar . ~0l0 ;
™K brown in col over uppe’ l
AVine o1 ainst a tota
: . patle ; cm ag
& o specific P* Asuring 29
Cvel wards from

parchmented, |

and above the | of 10ge]
thyroid cart®

; blid _
€ of 30ey. It WA 0 was 85 follows:

ALt lef. Th lUCmion bt‘ gsurc abrﬂsmn below right ear (2cm
6¢cm below right Pre=’ -, 7cm . .
Mastoig (ge¢m bro* broad), 7em behind chin
m 9

broad), 6.5cm beg, right angle of jaW 2c

. e (.:Ol.ll'smg up
neck circumferey, :

(1 5cm broad), 2cm below

(1.5cm broad), 4¢py, below Jeft angle of ja¥

left mastoid (lem broad),

left ear (2cm broad), | sem beloV

[t was not well visualised for
) _

8cm occipital Protuberance (1cm broad

8cm on left side of back of neck.

to
Sl ndi at the death was due
After post mortem examination she gave the finding th

ther reason Wwas found by the

hanging. During investigation, no O

irl di icide.
investigating officer to say that the girl died other than by way of suici

Neither the prosecution nor the defence has a case during evidence that the

girl died not by committing suicide. Therefore, from the available evidence,

it i b concluded (hat the victim in this case, who is aged only thirteen

years committed suicide by hanging herself by making use of a churidar shawl

as the ligature, in the ONE room shed wherein she wag residing with her

family.

Scanned by CamScanner

{ ¢



WWW.LIVELAW.IN
43. The deﬁnite Cas 22 . (hat the

Se ]
. Of the DroseC“UO
to rape and carnal intercg,,
I's

girl was subjected

are repeatedly by about

pal
e . rOf
. ARaing; the 074°
five persons including 4se and the
Accuseq i this ©

intolerable pain

P far th
Suffered on the anal cang| | o mit SmCIde- How &
Cad the gi[’l to

ged against the accused,

prosecution succeeded j alle

" Proving pe offen®

ial i . cided now.
who faced trial in thig Sess; - main pOlﬁt to be de 0
Ons Case is ¢

' i ' d, there 1
Only if the commission of sexual offence b the accused 18 proved, there 1s
ual offenc

necessity of entering into the point wh ther the said sexual abuse prompted or
whe

abetted the girl to end up her life, At this junct?r® the learned counsel for the

accused argued that as per the prosecution version there are five persons

involved in the commission of the offence. Though the exact time and period

of the offence committed by each of the accused is not specified, the definite

case of the prosecution is that those persons have committed independent

sexual offences against the girl at different points of time. Prosecution has no

case that the offences WeI® committed by the accused in the course of same
transaction or with common intention. Hence according to the learned
counsel, separate F.IRs ought t0 have been registered by the police in respect
of each of the accused: whenever it has  come ¢ the knowledge of the
investigating officer that more than one Persons have committed separate

: .. In suppo ;
offences against the girl POrL of saiq argument the learned counsel
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] 23 urt
pelied on the Judgment op H sup®@™” g
on'ble SV

chaudhary V. State o, Up

of [ndiﬂ in Aﬂjll

sreckumar P v. State of

:an v. State of Tamj 1).

Rajan V-5 Ml Naqy (3 C 630
19 KH AeFeiis

jearned deten

; . .4 by the
44.  On going thrgy . relled
gh the decision® .
” ' t from
es are differen

counse], [ am of the Opinion that the facts of those a

[

referred supra),
the facts of the case in our hang, |, Anju Chaud

Code, it cannot be
language and scheme of S.154, S.156 and S 190 of the

est that every
occurrence. However, the opening words of S.154 sugg

581 ' all be reduced
information relating 1o cCOmmission of a cognizable offence sh

to writing by the officer in - charge of a Police Station. This implies that there
has to be the first information report about an incident which constitutes a
cognizable offence. The pUrpose of registering an FIR is to set the machinery
of criminal investigation i motion, which culminates with filing of the
police report in terms of 5 173(2) of the Code, |t will, thus, be appropriate 10

o there ca
follow the settled principle gt "ot be two FIRs registered for the

re the

) incident jg
same offence. However, W€ *eparate; offences are similar

. 3
or different, or even where the

subsequeny ¢pp
me i of such magnitude that it
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. then a
does 101 fall within tp,, 24 corded Jirst

q?]]bi
Uang scope of
iSIe 4 » L] ase

red | ar ¢ e
0 Sreekum . rohibition
isnop
ther¢
ords

FIR ¢

ra
second FIR could be reg 2150 (referred supra)

ihe Hon'ble Supreme Coury

ld 1y W .
at “I” ther ) le 0 belng

nq

»  Gimilarly, in
aken note of and trieq AW S

N e
Merits iy gecordan®

_— : Court held that
pattu Rajan’s case (referre q v, uprem®
SUpra) he Hon'ol°

earlier

‘ Y4 Of Ihe

“In case a fresh offence IS Compmi d during the co1”
Nitte

investigation, which s distinc; Pre offence heing inVestigared, such fresh
offence cannot be investigateq 4 part of the pending case, and should instead
be investigated afresh. It is pertipep, - the facts on hand are similar
to the facts in the case of Awadesh. Kumar Jha v. State of Bihar, 2016 KHC
6017 : 2016 (3) SCC 8 : 2016 (1) KLD 276 : 2016 (1) SCALE 200 : AIR 2016
SC 373 :2016 (1) KLT SN 84 : 2016 CriLJ 1129, wherein this Court held that
the case arising out of a second FIR, if relating to a separate transaction,
cannot be investigated along with a previous FIR under the clause 'further
investigation' as contemplated under Sub-§.8 to $.173 of the Cr.P.C” .

45‘ In all the above cases,  the Hon'ble Supreme Court held that
When a fresh offence was committed during the coy ge of investigation of the

crime which is distinct from the offence being investigated, the registration of

fresh FLR is not barred. But in RON€ OF the by, decisions it is held by the
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| uprem 25 qer T
Hon'ble Supreme Couyy that j, . e
'S mandatory

: - o
' S

commission Of similar Offencg b cused ne he basis of
Y another ¢ . on on the basis

‘ igati . jgatt
of the investigaling offje,. o F invest®

Uring {he cours® n of F.I.Rs are

re gistfﬂtio

esh

the first  FLR. Fresh InVestipation and
diion ©

istinct and
nere a dis
ase W

mandated by the Hon'ble Supl‘eme _— only in the ct
ou

ndency of the earlier
€

different offence has beey, committed during °
m u
mitted o the knowledge of the
. e
crime Of COMMISSION of a distiney offence 12 colf

{5 it necessary to register a
t

investigating agency after the filing of final repor-
the facts and
' ] : ends upon

fresh F.LR 1n a particular case is a matter which dep

cution case is that

. the prose
circumstances of the case. In the case in our hand, the P

have intermittently
during an interval of about two years A1l the accused

' e F.LR in this case
committed similar offences against the deceased girl. Th

th
was originally registered under Sec. 174 of Cr. P.C for unnatural death of the

il The involvement of several persons in the commission of the offence
girl.

against the deceased girl came 10 the knowledge of the investigating officer

when he recorded the statements of witesses. Therefore, on completion of

investigation he filed split CPArE> against each of the accused. Statements of

Witnesses were collected 10 respect of each of the accused separately.

' t the .
Therefore it cannot be said tha moment involvement of another accused

£ the invec.. . |
had come to the knowledg® © ~ i “Slgating officer, he had to register
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new F.LRs one afte, 26 . bi‘OUgm out during
ac

. (hing
Ore gyer, N0 ument (0 show that

nO".registration of
e

anolher

CI‘OSS—EX aminalion Of the
n]'u .
= E]‘p

l]l Wi
T Inesees OF
any prejudice has been ¢ esse

seq (o
: o the gecused du® . i f
separate F.LR against him o that the registration o

F.LR is the first stage ¢ into motion. In this

case, the F.LR wag formation regarding

I'€oicta.. . in

unnatural death of the gjy s ub Inspector from
lved by

oas, the Addl: S

PWI1. He registered the FIR. unde; sec. 174 C- p.C and subsequently
investigation was proceedeq With, The alleged involvement of the accused in
the commission of the crime came into light only dur.ing the investigation
conducted by PW28, the Dy, Supdt. of Police, who headed the Special
Investigation Team. Therefore, 1 find no merits in the argument of the
learned defence counsel regarding non-registration of separate F.I.Rs by the
investigating officer.
46.  When going through the evidence of prosecution witnesses and
from the arguments of learned Special Public Prosecutor, it is clear that there

IS N0 direct evide ding the i
nce regarding the involvemep; of
the accused in th
e

Commission of the offfences alleged. The prosecys:
: cution is majp] i
y relying on the

SCxug]

offence against the victim girl and j is dye |
O that reas
on, she
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mitted suicide. It is settled position of law that in a case whereip
com :

. nstantial evidence only is available against the accused, then the chain
clrcul € =

f circumstances must in all probability leads towards the guilt of the accused.
oI C1 =

The golden rules to be followed in the case of circumstantial evidence is laid
1€ g :

down by the Hon'ble Supreme Court in Hanumant Govind Nargundkar Vv,

State of M.P.(AIR 1952 SC 343). The court held that "It is well i

: ; ; ' ntial
remember those in cases where the evidence is of a circumsta nature, the

circumstances from which the conclusion of guilt is 1o be drawn should in the

first instance be fully established, and all the facts 50 established should be

consistent only with the hypothesis of the guilt of the accused. Again, the

circumstances should be of a conclusive nature and tendency and they should

be such as to exclude every hypothesis but the one proposed to be proved. In

other words, there must be a chain of evidence so far complete as not to leave

any reasonable ground for a conclusion consistent with the innocence of the
accused and it must be such as to show that within all human probability the

act must have been done by the accused”.
In Bhagat Ram v. State of Punjab (1954 KHC 533), the Hon’ble Supreme

Court held that “where a case depends upon the conclusion drawn from

: . t of the c¢j
circumstances, the cumulative effect of the Circumstances must be such as 10
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nepative the innocence of the aceused aned bring home the offences |
) . " I(.,S )c}’(’llti

"
””\u "f"f.\‘f!””hh' tf(JH/?f '

- Sharad Birdhichand Sardar Vs, State of Muhurustm, (AIR 198
' 4

§C1622), the Hon'ble Supreme Court held that “A close analysis of s
[ g Si. ‘ ifS

decision would show that the following conditions must be fulfilleq before ¢

case against an aceused can be said to be fully established :

(1) the circumstances Jrom which the conclusion of guilt is to be drgyp

should be fully established.

It may be noted here that this Court indicated that the circumstances
concerned 'must or should" and not 'may be' e.s'rablished. There is not only a
grammatical but a legal distinction between ‘may be proved' and "must be or

should be proved" as was held by this Court in Shivaji Sahabrao Bobade v.

State of Maharashtra (1973 (2) SCC 793 : 1973 SCC (Cri) 1033 : 1973 CrilJ

1783) where the following observations were made : [SCC para 19, p. 807 :

SCC (Cri) p. 1047]

Certainly, it is a primary principle that the accused must be and not merely

iy . |
ay be ] r court can convict and the mental distance betweel
may L gmiry befo e d

" . ,
' e long and divideg vague conjectures from sur
may be' and 'must be’ v

conclusions.
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2) the facts 5O established should be consistent only with the WSbioiiec
( €Sis of

e guilt of the accused, that is to say, they should not be explainable o,
e o

ther hypothesis except that the accused is guilty,
0 z

(3) the circumstances should be of a conclusive nature and tendency,

(4) they should exclude every possible hypothesis except the one to be proved
and

(5) there must be a chain of evidence so complete as not to leave any
reasonable ground for the conclusion consistent with the innocence of the

accused and must show that in all human probability the act must have been

done by the accused”.

| The Hon’ble Supreme Court in Chengal Reddy v. State of AP, (AIR 19%

SC 3390) held that "In a case based on circumstantial evidence, the settled

law is that the circumstances from which the conclusion of guilt is drawn

should be fully proved and such circumstances must be conclusive in nature.
e

Moreover, all the circumstances should be complete and there should be no

) rther, the A i — must be
. ] dence. Fu ' proved circumsta
gap left in the chain of eVl

" . v
consistent only with the hypothest? of the guilt of the accused and totally
: on

[
Inconsistent with his innoc enc

It is in the light of Ithe above principles; the eyidence adduced bY the
e lig
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7. The prosecution is mainly relying on the postmortem findingg ¢,
47.

. : . :

dly and she suffered intolerable pain. The evidence of PWs 1,2 ang 4
repﬂﬂ[e -

lied by the prosecution to contend that the girl had been going 1o the
are relic

of the accused and that gave opportunity for the commission of the
house€

ffence by the accused. The evidence of PW8is also relied to prove that the
oftenc

cused had been residing near to the house of the victim girl. The evidences
ac ¢

f PWs 9 10 and 12 are relied to contend that the accused has committed
0 )

sexual offence against the girl when she visited his house. Whether these .

jences relied by the prosecution sufficiently proves the guilt of the accused
evl

is to be analysed now.

48. The accused did not dispute the fact that he had been residing

| metres away from the
with his wife 1 house situated at about 100 me
ith his wife 1n a rented

h f the victim girl. More over, it is deposed by PW8 that he rented out
ouse o € A

his h to the accused 10 the year 2016 for a monthly rent of < 3,000/-. The
is house to

o )
and 4, the neighbours of he victim, it is proved that the accused had bee
nd 4, the nel

e s pro ed fro he d 4 and
residing in th t hous€ It is PF ¥ rom the evidence of PWs 1, 2 an

oo . 1 that she
also from the evidence of PW* 5and 6, the parents of the victim gir}
SO from the
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d had been taking classes for the girl. This evidence given by Py "
qccuse

48 is not rebutted by bringing out any contradicting circumstances
4. 51I 6 an 3

d been visiting the house of the accused and thus he obtained ay
girl ha

rtunity t0 commit the offence against the girl.
oppo

49. Now I shall come to the evidence of PWs 9, 10 and 12. As

rrated above PWO deposed that she along with PW10, PWI2 and the
na ,

victim girl went for canvassing vote for the Kerala Legislative Assembly
Election. On seeing the accused, the victim girl hid herself behind PW9 and
told that he is her neighbour and he is not a man of good habit. It is also told
by the victim that once when she went [0 the house of the accused, he closed

ce only to the effect that when PWs 9, 12, the

prosecution and gave eviden

i heir
nt for election work they saw the accused on't

victim gir] and herself we

e

way. On seeing him, th -
Organization namely SFI, they went for election ®
rganiz

it is for the Students

: at it 18
who supported the prosecution deposed that

PW12, yet another witness }
jon In hich her mother contested as a ward memn
for the Panchayat elect! f
. i -
ork This witness deposed in a similar lin€ as th
. work.
they went for election d
icti an
e accused, the victim girl became pt:l'plf”‘e‘J

PWO stating that on seeing
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4 old pw12 that on a day the accused called the victim giy| ¢, hi
18 hOUSe

e his mobile phone to her. Thereafter b exhibitj
and 82V y 1oiting hig g
1y he
ssked the girl to take a photograph of him and when e girl shg
‘ uted the
Lccused opened the door. Thus the only incriminating evidence adduceq
y

(hese Witnesses 1s that the victim girl had told PW9 and PWI2 thy i
at the

sccused exhibited his  nudity to the victim girl once from his hoyge The

evidence of PW5 and PW6, the parents of the deceased girl is only hearsay

from PWs 9 and 12. Hence, the evidence of PWs 5 and 6 assumes g
importance as far as the decision of this case is concerned, regarding sexua]
offence allegedly committed against the deceased girl.

50. The learned defence counsel at this juncture highlighted the
contradictions in the evidence of PWs 9, 10 and 12 and argued that they are
not creditworthy witnesses and are deposing falsehood with a view to help the
prosecution. PW12, the main witness, whose evidence is relied by the
prosecution to contend that the accused has exhibited his nudity to the victim
girl, has made substantial improvement in her deposition before the court and
that creates a serious doubt about the truthfulness and credibility of that

Witness is the argument of the learned defence counsel. He relied on ¢

me Court ip | and

Judgment of the Hon'ble Supr® Harbeer Singh v. Sheeshp?

715 in « 4id
Others reported in 2016 KHC " Support of his argument. In the s/
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dcciSion the Hon'ble Su

ren , ;
e Coury held that «The Explanation 1o g )6,
.p C. provides t]
C-’PC 5 ‘at an T ' t ]
SSion 1o, ware a fact OF cirewmsiance in g,
t recorded by
satemen ¥ @ woge
Police officer under S.16 ] Cr.P.C., may amount ¢,

ntradiction if the sqp '
o e APpeqyg o be significant and otherwise releyay,

having regard to the Context ), Which such omission 0CCUTS and whether any
omission amounts to q Contradicyi,,, in the pam‘cular context shall be g
question of fact. Thus, whjj, it IS true that every improvement is not fatal to
the prosecution case, in cases where gn improvement creates a serious doubt
about the truthfulness or credibility of a witness, the defence may take
advantage of the same” . Similarly the judgment of the Hon'ble Supreme Court
in Subhash v. State of Haryana reported in 2010 KHC 5008 is also relied by
the learned defence counsel to argue that if a significant omission is made in
the statement of a witness recorded under Sec. 161 Cr. P.C, the same may
amount to a contradiction. In the said decision the Hon'ble Supreme Court
held that “A bare reading of this Explanation would reveal that if a

. . tateme e
significant omission is made the Nt of a witness recorded under

amo . oy
$.161 of the Cr.P.C., the A" may QMOUNT 10 a contradiction and that

. acl I eaoh: rsein
whether it so amounts is @ 94 estion oS ach case”,

. , 10 a
51. The evidence of PWS ? " 12 whep analysed, it raises

serious doubt regarding PW9 deposed

/
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¢ it is for the Legislative Assembly Election, they went for canvassing
ha

otes. Whereas PW 10 deposed that it is for a Student Political Organization,
amely SFI, they went for election work. PW12, the supporting witness of
prosecution deposed that it is for the Panchayat election, they went for
canvassing vote.- This contradiction in the deposition of these witnesses itself
i sufficient to doubt the genuineness of their depositions. More over, the
facts deposed by PW12 before the court that the deceased girl was given 3
mobile phone by the accused and he asked her to take his nude photograph,
did not find a place in the statement recorded by the police under Sec. 16]
Cr. P.C. This omission amounts to material contradiction as held by the
Hon'ble Supreme Court in Subash's case (referred supra). Therefore the
truthfulness of the deposition of PWs 9, 10 and 12 is doubtful.

52.  There is yet another reason to disbelieve the evidence given by
PWs 9, 10 and 12. It is deposed by PW12 during cross-examination that they
along with the victim gilrl went for canvassing votes about two years prior (0
the death of the girl. As said above, her Version is that it is for the Panchay!

Election in which her mother contested as a candidate, they canvassed voes:
ion in

It is further deposed DY pwi2 that her mother was elected as a Member of
18 further

Panch bout four years pack (0 the date of her deposing before the court.
anchayat abou

. . . - . e
¢ investiBaling officer that on his investigatio” "

e

It is deposed by pPW28, th

|

e
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od that it was for the Legislative Assembly Election of the year 2014
ersto ,

un
s went together for canvassing votes. If the evidence of pwyy aid
the £

8 is accepted, then it would definitely be in the year 2014 or 205 they
pwW

¢ for canvassing Votes with the victim girl. At the same time, it is to pe
wel

borne in mind that the specific case of the prosecution is that from January
2016 tll september 2016, the deceased girl was abused by the accused. From
the evidence of PW8, the owner of the rented house wherein the accused wag
residing it has come out that he rented out the house to the accused only in the
year 2016. Then there is no possibility of the deceased girl stating to PWs 9,

10, 12 prior to 2016 that the accused has been residing near to her house and

exhibited nudity to her. These contradictions in the deposition of PWs 9, 10

and 12 show that they are planted witnesses to suit the prosecution case and
these witnesses are deposing falsehood before the court with a view to help
the prosecution.

53.  After taking over the investigation, PW28 collected thirty one
items from the scene of death of the girl. Similarly, he seized the clothes of
the accused. He collected samples for DNA profiling also. All the material
e of death and the clothes of the accused were

objects collected from the scen

sent for chemical analysis. EXtS: p6 and P7 are the reports of analysis received
r chemi :

¢ poth the TEPOIs showed the result negative:

/ r
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nen OF spermatozoa could be collected either from the spec; -
t‘\l
No ¢ pecim

flected from the deceased girl or from the dresses of the accused
colle '

Therefore. absolutely there is absence of scientific evidence to connect the
accused with the alleged offence. Similarly, as discussed above, PW11, the
Assistant Surgeon of Forensic Department, who conducted postmortem
examination though opined that the injuries noted in the anal canal of the girl
could be due to anal penetration, she gave an alternative opinion also to the
effect that it could be the result of an infection in the region. The opinion
given by the doctor after postmortem examination is not the conclusive proof
to say that the girl was subjected to anal penetration. An expert evidence can
be used only for the purpose of corroboration. In this case, there is absence of
substantive evidence to be corroborated by the opinion evidence given by
PW11. More over, her deposition itself shows that an alternative opinion of
infection in the anal regions of the girl was also given by this expert.

54. During cross-examination of PW27 it has come out that he
gation to PW28 on 09.03.2017. From 06.03.2017 10
used.

handed over the investi
09.03.2017 PW27 did not get any piece of evidence against the ac

: or
Admittedly, none of the witnesses named the accused, till PW28 took
l k]

WIR i . _ b
the investigation. It i8 admitted bY PW28 in his cross-examination that th° g
€ 1investigaton.

g in
sed on 10.03.2017. even on 09 (32017 the accused V¥

o

he arrested the accu

7
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«t00Y- According to PW28, the accused was arrested only on the basis
.
his ©

i confession statement.  But what prompted PW28 to take the accused
5 custody when none of the witnesses named him to the police ti]]
09.03.2017 is unknown. Even though PW28 deposed that the accused hgs
Lonfessed the guilt and hence he was arrested on 10.03.2017, it has come oy
in evidence that the  confession of the accused was recorded by PW28 only
after obtaining his police custody from court after his arrest and remand ip
judicial custody. If the accused had given a confession statement to PW2g,
what prevented him to record that confession before arresting the accused is
not explained. Similarly Ext. D3 shows that the statement of PW12 was
recorded on 09.03.2017 by PW28. In none of the statements of witnesses
recorded under Sec. 161 Cr. P.C, the time of recording of those statements
were noted by the investigating officer. If the accused was in the custody of

PW28 on 09.03.2017 as admitted by him, then there is force in the argument

of the learned defence counsel that it is after taking into the custody of the

accused the statements of witnesses were manipulated by the investigating
officer to suit his case.
55. Some of the glothes of the accused were seized on the basis of

Ext.P29 recovery statement of the accused. According to the investigating

officer, th 4 confessed that he is taken, he would show the room
s € accuse
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roduce the clothes. The relevant he confession statement of

and P portion of 1

he accused is marked as Ext.pyg through PW28. There is absolutely p
relevancy for this alleged confession of the accused for the purpose of
completing the chain of Circumstance put forward by the prosecution, [p
order to accept the confession made to a police officer as provided under
Sec. 27 of the Indian Evidence Act, the facts disclosed and thereby discovered
should be within the egclusive knowledge of the accused and it should be
connected with the crime committed. But in this case, prosecution case itself
is that prior to Ext. P29, the investigating officer had come to know from the
statements of PWs 9, 10 and 12 about the place of commission of the
offence. Hence the disclosure of the place of commission of offence as his
house by the accused as claimed by PW28 cannot be taken as a new
disclosure which is coming under the purview of Sec. 27 of the Indian

Evidence Act. Even though some clothes were claimed as discovered on the

basis of the confession of the accused, there is nothing in evidence to shoW

that the clothes were Worm by the accused while committing the offence

against the victim girl. Ther® is no scientific or other evidence to say that e
1ns € VIC !

e dresses at the time of commission of the offenc

accused was wearing thos

d them ina lace within hig exclusive knowledge. Hence the
and he concealed t

alleged disclosure St
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i osecution as
56. On ana]yslng the are. duced by the pr
€ntire evidence a
discussed above, s only two

it i . rcumstance
LIS cleqy that ip the chai? of circy

circumstances are proved by, ¢ irst 0N is that the accused had
€ prosecution.
1di he
been residing near to th .1 i a rented house and t
€ house . im girl 10
of the victim &

second one is that the accused had pportUﬂiW to commit an offence
ad an 0

against the victim girl whep ghe had visited his house either for playing or for
obtaining tuition. But there ig absence of any other circumstance to link the
accused with the commission of the alleged offences: Therefore, I have no
hesitation to hold that prosecution has miserably failed to prove the alleged
offences against the accused beyond reasonable doubt. The accused is
therefore entitled to be acquitted of the offences charged. Points answered
accordingly.

57. Point Nos. 9 and 10:-  In the light of my findings on points

] to 8, the accused is entitled to be acquitted of the offences punishable

under sections undef-se‘i 376(2) (1) and (n), 377, 305 and 354 of IPC,
. i i i
Sec. 5(1) read with Sec- 6 and Sec. T 1ead with Sec. § of the Protection of

Act and .
Children from Sexual Offences A° Sec.3(1) (W) (i) and Sec, 3(2) (va) of
led Tri -
he Scheduled Castes / Scheduled Tribes (Prevention of Atrocities) Act.

Ainely.
Points answered according y
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he offences punishable

Se iS . o
: Not found guilty _
nder Sec- 376(2) (i) ang (), 3, pC, Sec: 5(1) read with
7115305 an

gec. 6 and Sec. 7 Children from Sexual

read wiy
" Sec 8 of the protectio”

offences Act and Sec, ¢ the Scheduled

3(1) W) () and sec. 3@ (va) ©
Castes / Scheduled Tribeg (P o Act and he is acquitted
®vention of Atrocities)

under Sec. 235(1) Cr. p ¢ The: bag bonil of e accused stands cancelled
) ail bond 0

and he 1s set at liberty.

Dictated to the Confidentiy) Assistant. transcribed by her, corrected and
pronounced by me in open coyy on this thé 30" day of September, 2019.

Special Judge/ I'* Additional Sessions Judge

APPENDIX

The following witnesses were examined for the Prosecution :
PW1 : Unnikrishnan.
PW2 . Mani.

PW3 . Babu.

PW4 . Ajayan.

PWS : Shaji @ Sheri.
PW6 : Bhagyavathi.
PW7 . Akhil Prasad.
PW8 . Unnikannan.K.

PWO . Symathi.
PWI10 : Nisha.
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pwil @ Dr. Priyathy p

¢ v AASSist arts
District Hospjyy; plhl‘"“ Surgeon, DeP

; alakk,
pw12 : Rajana. Kad.

nent of Forensic Medicine,

pwi13 : Mathew. M John,He
pwW14 : A.Thadeyg Sekhay

PWI1S : Krishnan, Nursing Assistant. District Hospital, Palakkad.
PWI6 : V. Dharmarujan, Senior Civi| Police Officer.
PW17 : K. Chandmkumur, Village Officer, Pudussery East Village.

| PW18 Dr. Aboobacker, Asst. Surgeon, District Hospital, Palakkad.
PWI19

admaster, Govt. High gchool, Kanjikode.

Unnikrishnan.l(.. Scientific Assistant, Regional Forensic Science
Laboratory, Thrissur,

PW20 : Murukesan.

PW21 Pushpadas, Civil Police Officer.

PW22 Balachandran, Secretary, Pudussery Grama Panchayat.
PW23 Kaverikutty.P., Tahsildar, Palakkad Taluk.

PW24

P.M. Mohammed Shareef, Tahsildar, Cherthala.
PW25 : Pinson .P. Joseph, Additional Sub Inspector of Police.
PW26 : P.C. Chacko, Sub Inspector of Police.

PW27 - Premanandakrishnan, Inspector of Police,

PW28 : M.J. Sojan, Deputy Superintendent of Police, Narcotic Cell, Palakkad.

For the Defence : Nil

The followingwl%

Pl . 13012017 : CenificdCopyof g,
Pl(a) : 13.01.2017 ° Certified copy of FIR.
. 13.01. o
P2 . 14012017 Cem.fje “OPY of Inquegy Report,
P3 . 08.05.2017 : Certified copy of Rel

fvant portion of

161 statement f PW7

. /

f.
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P5
P6
P7
P8
P9
P10
P1l
P12
P13
P14
P15
P16
P17
P18
P19
P20
P21
P22
P23
P24

P25
P26
P21
P28

P29
P30

: 09.03.2017

. 14.01.2017
: 13.02.2017
: -23.03.2017
: 24.03.2017
: 24.03.2017
: 03.04.2017
: 10.03.2017
: 17.05.2017
: 10.03.2017
: 09.03.2017
¢ 15:08.2017
1 23.05.2017
223052017
: 17.04.2017
: 26.04.2017
. 24.04.2017
: 14.01.2017
. 06.03.2017
: 06.03.2017
: 08.03.2017

: 10.03.2017
- 10.03.2017

. 10.03.2017

: 14.03.2017
. 24.03.2017

+ Certified copy of Re

+ Certified copy of Postm(?
+ Certified copy of Cheml.
+ Certified copy of ChemiC
+ Certified copy of Extract 0
- Certified copy of Se

- Certified copy O
' £
: Certified copy of Se1Zure Mahaza

: Certified copy of Income Certificate.

;- Certified OBy of repory g, al

WWW.LIVELAW.IN

42
lev

161 statement of pw10-

cal Analysis Report.

al Analysis Report.

¢ Admission Register.
izure Mahazar.

f Seizure Mahazar.

- Potency Certificate.
: Certified copy of Seizure Mahazar.
. Scene Mahazar cum Seizure Mahazar.
. Certified copy of Seizure Mahazar.
. Certified copy of Seizure Mahazar.
. Ownership Certificate

. Certified copy of Community Certificate.

Caste Certificate

. Copy of Property List.
. Certified copy of Scene Mahazar

. Certified copy of report for altering section.

. Certified copy of Proceedin .
- : s of f
Police, North Zone, Kqozh; gs of the Director General o

kkode.

. Arrest Memo.

. Inspection Memo,

tering section.

address of accygeq s adding name and

. Confession €Xtract
' of accy
sed.

Certified copy ¢ Bong
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: 28032017 . R s for alterin
- 19.04.2017 . SemﬁEd copy of I’Cport

. - SCenep
NI 07.06.2017 : lan

g gsection.

Rep(’“ for adding section-
for the Defence :

. 09.03.2017 ion of

Dl Certiﬁed copy of Relevant POI‘IIO
161 state f PW2.

. 06032017 . ment 0 ion 0

D2 T . Certified gopy of Relevan! portion
161 statement of PWS5-

p3 . 09.032017 . Certified copy of Relevant portion of
161 statement of PW12-

D4 : 13012017 .

Accused copy of FIS.

f

Material Objects marked: N,

S

Special Judge/ I* Additional Sessions Judge

Tabular Statement as per Rule 132 Criminal Rule of Practice of Kerala.

X Serial No.

2. Name of Police Station and

Walayar Poljce Station
Crime No. of the offence

Crime No. 43/2017-8_

3. Description of the accused  © Pradeep Kumay,

i S/0 Muraleedharan
ou;e aﬁed 32 years, Kadapallil
3 a
Eou Villagam Kulangara, Wayalar

£e, Cherthal

=z
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pate of :
. Occurren
) On several occasions from January,
2016 till 12.09.2016
Complaint
07.06.2017

e 10.03.2017
Released on Baij 25-01 2019

Commitment

Commencemeny of trial : Charge framed on 29.11 2018

and evidence commenced on

20.02.2019
Close of trial - 30.07.2019
Date of Judgment :30.09.2019

Explanation for the delay : Pending of old cases.

S

Special Judge/ I Additional Sessions Judge

Typed by: Radhika. P.S.®~
Compared by: Bindhu.K. 5~

~TTrue Ahgpocopy !
Tt ooy Superintendent
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