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IN THE SUPREME COURT OF INDIA 

WRIT.JURISDICTION. 

WRIT PETl:TION (C) N0.1037 OF 2019 
. . . . . . . . ' ' 

IN THE MATTER OF.: ·•· ' · .. 

MOHD.AKBAR LONE & ANR. 

vs. 

PETITIONERS 

1 

UNION OF INDIA & ORS. RESPONDENTS 

· COUNTER AFFIDAVIT ON BEHALF OF UNION

OF.INDIA 

I, Gyanesh Kumar, ·s/o Shri S.K. Gupta, aged 55 years presently 
. 

. ., 

working as Additional Secretary in the Ministry of Home 

Affairs, Government :of India, do. hereby solemnly affirm and 

·. state as follows:

1. That in my official ca.pacity I am acquainted with the facts of

2. 

. O Od, N i 
•I o " 

6 01 'vl9 Ii ft . 0 
-4/.Jri, P1ry 

''<O;J 

N .  

. . 

this c·ase, . and am competent and authorized to swear this

· affidavit on behalf of the Union of India.
,�.

It is submitted that the present writ petition has been filed on

behalf of the Pe:itiorier, along with other petitions, seeking

1. 

lowing reliefs 

other writ, order or direction, declaring 1099/2019 Dr. 

that Para c(ii). of the Proclamation of Shah Faesal 
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. 2. 

President's Rulejn the .. State of Jammu ;;.u-01 
. .. . . 

and Kashmir. vi.de· GSR · 1223(E) dated 

19.12.2018, and\:ext�nd�d vfoe Cabinet 
. . •.:: . ., 

Approval therifo ·with effect · from 

03.07.2019 to be ultra vires Article 14, 19 
.• 

and 21 read 'with Article 356 · . and 

therefore void ah initio and inoperative. 

An appropriate writ direction or order 

declarir1g that .the notification elated WP(C) 
. . 

19.12.2018 GSSR 1223E and the order of 

2 

1068 

2019 

dated 19.12.2018 GSR 1224E as S.o�yib 

unconstitutional,. .. · void and ·· inoperative Qureshi · vs.

and as such the President ought not to UOI 

have act.ed on the same; 

1;1 writ iri the nat\,lre of rnandamus, or any · 

6ther writ, ord�/or.directio:n, dech1ring W.P.(C) 1165 

that para(c) (ii) of the Proclamation of of 2019 

. President's Rulejn the Stat@ of Jammu Jammu and 
. ' . ·.··· ' _.• ·. 

and Kashmir vide, GSE, 1223 (E) dated. Kashmir 

3. Decem�er 19, 2·018 arid extended:. vide People$
. . 

Cabinet Approval theieto with effect Conference
from July 3. 2019 to be ultra v1res & ·. Anr. V.
Articles 14, 19 and 21 read with. Article Union 

._: . .·· 
of

356 and therefore void ab · initio .and India & Anr.

inoperative

A writ in. the nature ofcertiorari, or any 
writ, order of :a.irection, setting WP(C) 
the concurrence given by the 1099/2019 Dr. 

Respondent No .. · 2. State enabling. the Shah Faesal
· President of . India to issue the vs. UOI

I . .. • .. 

Constitution of India (Appli�ation to the
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5. 

' ,• 

:; 
•, 

j 

6. 

j 

State of Jammu. atid :Kashmir) Order 

2019 for being i#: vi�1a#on:·of inte(.alia: 

Artic'ie ·14 and H�- of the Cotistitutibn of 

India. 
·, ' . 

A writ · of mandamus. declaring that 

i�pugned "concurrence'. of the State" is 

3 

personal advice 6f Mr; S�tyap�l Malik (at WP(C) 1013 

. present the Governor of the State of of 2019 

Jamm:u and Kashmir) �nd is· ultra vires Manohar L�l 
. . . ., . ·. . .•.· . 

to the Constitution ofth:e State of Jammu -Sharma. ys.

-and. :Kashmir. and .::cannot. pe -used as UOI

''concl.i�l'.ence of tpe State for issuing any 
. . . . 

order by:the President of India 

A Writ' in the n�ture of certiorari or any 
· · . . · · ·· . · W.P.(C) 1165
other: :w_ rit, ord�r or __d.irectl.on, sett1_'ng 

of 2019 �
aside.· the conc�rrehce· given by the 

Jam.mu and
Respondent No.'52 Eltate enabling: the 
. . Kashmir-
·President of Indfa to issue : the 

Constitution of Jiidi�: (Appli6atiori tb the 
Peoples 

Conferenc� 
State of Jammµ and ikashmir), O;der .. 

. &Anr. V.
2019 for being in violation of inter. alia 

of 
·Articles 14 and)9-�f the Constitutio� of 

Union

India &Anr. 
India 
A writ of ma:rida'mtis declaring:

. 
that

: -�- ' . . : 

. �dvise/recomtnendation . of the Gov�rnor 
of the State. 6i Jamfuu aiid · Kashmir 

. 
. . ·.·., ' ••' . '.·:. ; 

:(Mr.Satyapal · t{ali}F) ·_·. without having 

·advice and cortsult'ation :Of the 
.
• Chief 

Wf(C) 1013 

of · 20�9 

Man.ohar Lal 
Minister . and -: Cabinet Ministers, is Sharma · vs. 
unconstitutional, illegal· and ultra vires UOI 
to the Clause 35 of the Constitution of 
Jammu and Kashmir. 

,. 

' 
. 

. . ,
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4 

WP(C) 

1099/2019 Dr. 

Shah Faesal 

vs. UOI. 

WP(C) 

1070/2019 

Radha 

A writ in the nature of mandamus, or any Kumar vs. 

other writ, order· or. direction, declaring UOI 

that · the Constitution of : India WP(C) 1068 
. . . : 

(Application to the State of:Jammu and of . 2019 
B. 

. 
Kashmir) Orde/2019 n�mbered C.0. No. Soayib 

·' 

272 dated os;o:s.2019 as .· ultra :: vires Qureshi vs.

Article 14, 19 and 2.1 of the Constitution, UOI
' . . 

. 
. . : 

. . . . 

unconstitutional; void and inoperati_ve ab W.P.(C) 116.5

initio. of 2019 

Jammu and 

Kashmir 

Peoples 

Conference 

&Anr. V. 

· Union ·. of

India &Anr.

A writ of mandamus.to Respondent No. 1 WP(C) 1013 

for quashing of tlle irnpugnednotification of 2019 

. GSR 551(E) Order No. C.O. 272 of 2019 Manohar Lal 

'dated 5 th August. of 2019, for amending Sharma 

Art 367 of the Constitution of India being UOJ 

illegal, unconstitutional and void ab WP(C) 

initio and ultra vires to the Constitution of 

of India to provi<l;e complete justice Shakir 

vs. 

1048 

2019 
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' : 

,..., 

5-

Shabfr VS, 

UOI 

WP(C) 

of 

1082 

201,9 
Farooq 

. An appropriate:- writ' .• quashing the Ahmad · Dar 
. ' . ... '· . 

lO. Constitution �Applic;aticm to J,ammu and vs. T.TOI 

Kashmir) Order 2:019:·dated 05.08.2019 WP(C) 1062 
' .  · ·. . •:: 

of 2019 Inder 

Salim 

UOI 

\YP(C) 

of 

vs·. 

1037 

2019 

Mohd. Akbar 
An : appropriate ·.· · order. . declaring 

Lone vs. UOI.
Presidential Order Presidential GSR ll. 
551(E) (CO 272f u11con:stitutional, <void 

WP(C) 

of 

1104

2019
and inoperative .. 

Muzzafar 

Iqbal Khan 

vs. VOI 

A writ of mandan:ius· or ... any ·other 

appropriate wrif ther�hy declaring' all

actions of . RJ�pondept No. 2 m WP(C) 1048 

f�rtherance of dg 2;2 �f 2019 as void ab of · 2019 
12· initio, . \lltra vir�s a:µd. further dir�cting Shakir

t.he R�spondent�o.· 2.:tcl�prevent all .forms Shabir_ . . vs.
. · .  , ,  .• . ,· • ,  

' . . 

Qf human rights violations and ex,ercise UOI 

constfaint while' deallng with the 'i bona 

fide citizens of the nation 

A writ of mandamus or any appropriate WP(C) 

writ thereby declaring the . powers of. 

·exercised by Respcmclent NO. ,3 

,• 

, . 
. ·: 

' 

' 
' 

m Shakir 

1048 

2019 
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(' 
�(··� 
/-.· 

.,... 

f 

f' 

f 

{' 

{ 
' 

{' 

j 

f' 

r 

{' 

f 

{' 

,:•, 

fµrtherance of q0-272 of 2019 dated. Shabir 

05.08.2019 in violation of Article(s) 13, 21 uor

and the basic · structure of , the 
,:· 

Constitution.of I�dia ·. 

, ...... 

6 

vs. 

WP(C) 1210 

A wrii: of certiorari or: any f;\ppropn�te I of 2019 

14. I writ o�·· '0rder(s( declarihg Presidential I Mohd .. 

,, 15. 

Order:. GSR , 551(�) (00 .· 272). Yo,1suf 

uncohstitutionaltVoid' and inoperative. ' ' Tarigami' vs. 
. . . . . ." 

UOI 

1099/2019 Dr. 
Shah Faesa.l 

.. •. . .. . vs. UOI 
A writ in the nature of tnandamus, or any WP.(C) 

, •.· . . ' . . 

other writ, orde{ or :dit,ection, declilring 1070/2019 . 

. that the declaratio� under Miele 370(3) Radha 

of the Constitution miriiber�:d C.of. No .. Kumar · vs. 
273 dated 06.08.2019 as. Jultra ,:vires UOI 
Article 14, 19 and 2-i otthe Constitution j W.P.(C) ll65 
read with Artic}e 370 and' 356 of' the I of · 2019: 
Constitution and · qther . provisions I Jammu and 
therein, imconstitutiorial, void ab initio I Kashmir 
and unoperative('· Peoples 

Conference·· 
&Anr. V. 
Union of 
India &Anr. 

A writ of mandamus quashing the '\<VP(C) 1013 
impugned notifi�ation ,GSR 662(E) order of 2019 
No. 273 · dt 6.�� -A:ugust of 2019 for Manohar Lal 
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.,,.... 

7 

amending Art 370 of the Constitution of Sharma vs. 
India being illegal unconstitutional and UOI 
void ab initio and ultra vires to the 
Constitution of India,. 

��_.j..----�---:---:-�--------+---·-. A writin the nature ofmandamus or any 
. . . 

other appropriate writ, direcfion or order WP(C) 1068 
declaring the Presiden-tial. Order dated of 2019

17• 06.08.2019 Presidential ,GSR562(E) Soayib
(C0273) as ultra ·vire.s the Constitution of Qureshi vs. 
Iridia, •. void, unconstitutional and UOI 

. inoperative. 
WP(C) 1082 

of 2019 

Issue an appro])iiatl' ;;,.it for quO.shing ::::: Dar lB. the Presidents I)�daration under Atticle vs. UOI
. 

. 

370(3) dated 06.08.2019 · WP(C) 1062
of 2019 Inder 
Salim vs.· 
UOI 

WP(C) Issue an appropriate order declaring 1037 
2019 of 19· Presidential Ord�r GSR 562(E) (CO 273) Mohd. Akbar t1nconstitutiona'l,_voidand inoperative. Lone vs. UOI 

WP(C) .·i2i(> 
A writ of certiorari or any appropriate of 20 I:9 
writ or order(s). · declaring Presidential Mohd. 
Order GSR 562(E) (CO 273) Yousuf 
unconstitutional,·void and inoperative. Tarigami vs. 

· uor

A writ in the nature of mandamus, or any W.P.(C) 1165 
other writ, order. or. direction declaring of 2019 

WWW.LIVELAW.IN
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8 

that the Declaration Under Article 370(3) Janunu and 

of the - Constitution numbered CO. No. Kashmir -

273 dated August 6. 2019 as ultra vires Peop_les 

Articles -14, 19 arid 21 ;of the read with Conference 

Article 3.70 and 356 of the Constitution I &Anr. 
. ' ' ·; . . . 

v. 

of and other provisions therein I Uni.on 

unconstitutional,-_ void . ab ·initio •. and I India &Anr. 

inoperative 

J:,1it11 
WP(C) 

1099/2019 D�. 
Shah Faesal 
vs .. UOI 
WP(C) 

. 
· .·, ', -.- · -_-• - : I 1070/2019 

A writ in the nat1Jre of mandamus, or any 
. -·. - • I Radha 
other writ, order or. directiqh declaring · 

_ _ . ·._ I Kumar vs.· 
the Jammu and .Kashmir Reorganisation 

22 I - -- - - I UOI · Act, 2019 as ultra vires Article 14, 19 and- W.P.(C) 1165
21 of the Constitution read with Artic;Ie 3,

. - of 201e
370 and 356 oL the Constitution,
unconstitutional,-void and unoperative. 

Janunu and
Kashmir
Peoples
Conference
& Anr. V.
Union 9f
India & Anr.

A writ of mandamus quashing the WP(C) 1013 
Jammu and Kashmfr Reorganisation Act of 2019 
of 2019 notified as No .. 34 of 2019 Manohar Lal 
dt.9.08.2019 being . illegal,· arbitrary, Sharma vs. 
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9 
�-------.......... ---·�..;.......----r-------·-· 

unconstitutional <and l.tltra . vires to the UOI 

24. 

25. 

26. 

Constitution of. In,dia as well as 

Constitution of the State of Jammu and 

Kashmir to proyide co;11plete justice to 

the Petitioner. 

Quash and set. aside the Jammu and 

Kashmir Reorganisation Act 2019 

An appropriate i'.pit, order ofdirection for 

restraining the passage/enactment· of the 

Jammu and Kashmir Reorganisation 

Bill, 201e. 

WP(C) 1062 

of 2019 Inder 

Salim vs. 

UOI 

WP(C) 1082 

of 2019 

Farooq 

Ahmad Dar 

vs. UOI 

WP(C) 1068 

of 2019 

· Soayib

Qureshi vs ..

. UOI
An appropriate! order declaring· the WP(C) 1037 

2019Jammu and Kashmir .(Reorganisation) of. 
Act of 2019 tir�constitutional, void and Mohd. Akbar 
inopera.tive. Lone vs. U()I 

WP(C). 1104 

of · 2019 

Muzzafar 

Iqbal Khan 

vs. UOI 
A writ of certiorari. or any appropriate WP(C) 1210
writ or order(s) dedaring The Jammu of 2019 
and Kashmir (�eorganisation) Act, 2019 Mohd. 
as unconstitutio�al, void and inoperative. Yousuf . 

WWW.LIVELAW.IN



10 

'rarigami vs. 
UOI 

restraining the Respondents from taking 1070/2019 
28. �ny action pursU:�nt to C.O. No. 272,' C.O. Radha

·. 29.

No. 273, and. the Jammu and Kashmir Kumar vs ..
. . . . '. 

· (Reorganisation)'.Act of2019. UOI . · 

Declare·•• that aH: consequential actions·
. . . 

based on the Con_stituti9n (A�plication to 

. Jammu and Kasllmfr )Order 2019 and/or 
WP(C) 1062 

the Declaration .·made by the President 
of 2019 Inder 

under Article· 370(3) of the Constitution 
Salim 

vide ·Notification dated 06.08 .. 2019 
UOI 

bearing GSR 562(E) are vo.id ab :initio. 
and consequentl:y quash . a.rid set ;them· 

aside. 

vs.

·. WP(C) 1082

An appropriate. order· or direction for of 2019 
3o. hearing the present writ by the Farooq

Constitution Bench of this Hqn'ble Court. Ahmad Dar 

vs. UOI 

.An appropriate. ord�r under Article 142 
thereby including the will of people by WP(C) 1048 
direc�ing the, Resp,onde.11t No. l to hold of 2019 

· 31. referendum with :regard to the above Shakir
. . . 

riientioned subject matter to settle the Shabir. vs. 
impending Kashmir issue amicably, UOI 
withoutany unnecessa�y loss of lives. e\"\ r,ii 

�O, ·o\�'1-\l\t_ .·---t--�-----_;_,;..--------L-
Mfi'·'-ll., 

. 

, ,· 

WWW.LIVELAW.IN
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PRELIMINARY SUBMISSIO}{S 

3. At the outset it is submitted that the Union of India, is filing
. ' . : . . 

. 
' •  

.":· ' . 

this comprehensive counter affidavit, dealing with the entirety 

· of the issues raised ;1n various petitions without adverting. to

individual grounds raised therein as, in a reference to the

Constitution bench, this Hon'ble Court will consider and dedde

only the questions of law involved.

4. Before setting out in detail the stand of the ·Union of India in

regard to · the grounds raised · and the•· reliefs sought in the

current batch of cas�s referred above, the leave of this Hon'ble

Court is sought to si;immarise, in a few short paragraphs, the

actions of the President of India, the Parliament and the

Central Government:, which have be.en impugned 1:>y the

· petitioners. This SUJtll:llary, with' a brief backgroun4, is set out

in paragraphs 5 .:_, 9· below. :tvlore elaborate submissior1s in
' 

' 

. . ' . ' . 

response to the _issues raised in the writ _petitions are set out

thereafter in this affidavit. 

5. Article 370 in its o'riginal form; which was constitutionally

oe\"\ 51'o� 
d �o. e

0 

ot ��\li� 
P-\)1i"?.\\ 

;' 

, ... 

"'�' 

·. described as a temporary p:r6vision with. respect to .the State of

Jammu and Kashmir, formed part of the Constitution of India

as adopted by the Constituent Assembly on 26.11.1949. 'l'o the 

e tent relevant for adjudicati�g the issues at hand, it contained 

th ee.significant clauses: 

WWW.LIVELAW.IN



Oelhi 
. No. 578 
of Explr 
Apri 1-1.0 

• 

-� 

' 
' 

' 

' 
' 

·12·

(i) Article 370(l)(c) brovidEJ.d that the provisions ofArticle 1 of

the Constitution; as well as .Article 370 itself, would apply. . . . . 
. . 

in relation to the State of tTamml.l and Kashmir . 

(ii) Article 370(1)(d) stated that such of the other provisions of
' ' ' 

the Constitutioti· of India shall apply in relation· to that

State "subject to:such except.ions and modifications as Jhe
. � . 

President may bjo�derspecify". 
' 

' ' 

The two pi'ovisos to Article 370(l)(d) laid down the 

requir�ment for.consultation/concurrence, as the case may 

. be, of the State · Government for . the . "exceptions and .

modifications" made by. the President of India. 

(iii) · Finally, Claus�· (3) of . Article • · 370 • · provided . that.,

notwithstanding anything in· other provisions of Article 

370, the Presi_dent . of India may declare, by a public 

notification, that the provisions of Article 370 shall cease 

. to be operative, :or shaU operate with such exceptions and 
' 

' 

modifications as.the President may specify. 
I 

. • ,·. 

The proviso to Article · ·370 required that the 
' ' 

' 
' 

'.'.recommendation of the Constituent Assembly'' of the

State of .Tammu-'and Kash1nir wo�ld be necessary before 

the President issues such a notification. 

. power u:11-der Article 370(I)(d), to apply the provisions (other 

than Articles 1 and 370) of the Constitution of India, to the 
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State of Janimu and �ashmii, has:exercised by the President of 
. . 

' ,: . .-:·· ... ·, • \i ... , , , I , ·, 

India cm nunierous o¢casjons. after coming ·in · to force of' the 
. . . 

. consthution of India. 

The first Presidential Order, under Article 370(1)(d) was 
. . 

p��sed on 26.01.1950.itself; Thi� was superseded and repla�ed 
' . . •, . . 

· by _another: Presidentie.J Orde� iss�ed in the year 1954 [i.e; the
' .  "• ' 

Con�titution·(Applicati�n to Jammu and Kashmir) Order, 1954] ..

. This Presidential Ord�r of 1954 wa� amended from time to time, 
. ·  . 

. •on mrire than 50 occasions/i�public il)terest and in the national 

interest. 

The powe� under Article 370(3) of the Constitution was 

•, also exercised in the ·y�ari:1952, when Afticle 370 -�as modifie·d 
. . .  ·. 

. . .  ,: · . . ' " . . . 
, . .. ,; 

by d�claring that. th'e �efe.renci' to th� 'Mciharaja' in ·the 
. 
. 

. . . . � ·:: 

. explanation to 'Al,-ticl� 37Q(i)(b)/ woulc
f

: be 
. 

construed as a

refer��ce to .the 'Sad�r-e-Riyasat' of the._erstwhile State. This 

. declar.ation' was issue{by th� President o? tp.e recommendation 

. of the Constituent As�embly of the erstwhile State of J:;i.mmtJ. 
. ;· . · ,  : 

and Kashmir,· which was thEm in. existen;ce, in accordance with 

the proviso t� Article ·_370�3f· and was n��essitat.ed by the fact

t at the Maharaj a h;·cl, by tp.en, _deased ,\o exist and had b�en 

s has been explaine:il in. greater detail in lat·er paragraphs ·of
. . .. • : 

this affidavit, it was .observed over the rears that the existing 

regiine under• Article 370, .. of :the Oonstitutbn; and the 
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exceptions/modificati�?s ·�arried .out to •other .provisions of th�

. Constitution of India: by Presidential I Or<iers. jssued under

Articie 370(i)(d), wifre impeding, rather than enabli�.g . or 

· facilitating, the full integration of ihe erstwhile State of. Jammu

and Kashmir with thiirest of the :country �hich was· neither in

·. the national interest nor in the in'terest pf the State of Jammu
. . . . . 

'·.: . . .  ·: . . . ' ' 

·
. 
and Kas.hmir. The 11).ili.tants/and �eparatist elements, with the

. ·.· . . . ·. ' 

suppd�t of foreign · '.furyes :inimical to India, were taking

advantage of the sitliation aiid sowing discord, discontent and 

even secessionist feelings among the populace of the State. 

What is more; the residents of the erst.while State were also 

being: denied all the hen�fits. of t,he rights guarante�d br. the 
,,•,' . 

Consti.ttition .of India t6: all other citizens bf the country. 

It is a matter which· cannot 'be disputed that existence of

Article 370 for over s�ven decades.inspite of it being an having
. . . . 

· been conceived to be 'met.ely .a te�porary provision, prevented

.the people ·of the state 6t' Jammu an4 Kashmir to receive the 

benefits of.evol�ing legal systems· a:s even theamendment ofthe 

. Constitution of India And other l�� of the Parliament were·not 
. . . .  , . ', 

. . . .· . . 

applicable to the said State �reating a separatist mindset. 

rdingly, a decisibn was taken that it would be in. the 
�a\e(\ 

oe\'t\\ 151 ii\ . . . . . . . . . . . . . . . 
it Re�O· �\

1-�\t � · nat nal interest, and m the interest. qf the security and
a\e o ti\.'2,1}' 

"Ml , in egr�ty of the country, tl+at the �xistiijg: regime under Article 
. . . . . ,. ·, . . . 

discontinued. · ·rt ·wis also decided that it would .be 
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essential that: th� ent-�rety of the. provisions �f the Constitutio,n 
. of India be made applicable to the �rstwhile State of J ammu and 

. . .... ' ' . . ' 

Kashmir, so that the said State and its people may enjoy the full 

pro.tection of all of the provisions of the Indian Constit\l.tion .as 

. well as all .·civil/penal welfare legislations are made applicable. 
. . . .  , 

This ·would ·also act �s a catalyst for enabling the State. to
• > ' ,  ·, •·, : • :. ' • 

: achiev� its: developmeri� P:oteptial, :to the follest, and to provide

-to its ·people the best possibie. standard. of lh�.ng in an
. . . . . . . : . . . . 

.. atmosphere of peace, �i�'ity apd tranquility>. 

9. These constitutional {de�isions · were effectuated strictly in
. · r · 

· .. accor��nce: with the :f�quirefuents·-:pf. the,: :consti.tution qf Ir1dia,
. in the .. f ollowi.ng mai11i�f:

. . ·. 

(i) 

,' . 

On 05.08.20'10·,:::.· the Pre�ident of India ·issued •the 

'Constitution (Application to Jammtrand Kashmir) -Order, 
. . . . ' 

.. . ' 

:�019'; in exercis� of his power under Article 370(l)(d) of 
the Constitution. This Presidential· Order of 20J.9 
superseded the afore1nentio:ned earlier Presidential Ord. er . � . , ,  • '  . . 

e>f 1954 in its ent}rety, and pr�vid�d,' inte� <ilia, that all the ' •, . .. ! . 

provisions of thi;Coristitutio11 of India would apply to. the 
.. erstwhile. State :of Jaminu and Ka;shmir subject ·only to

· ,• 

' '  . 

c rtain modifica#ons to .Article 367.; 
T e said modifications to Articl� 367 under arti<;le 

0(i)(d) were toihe following effect:' . ,· 
: 

. ' :,,:. : .· : :' 
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(iii) 

"To article 367, there shall be add�d the following 
clause, namely:•-. 

"( 4) For the purposes of t,his Co:nstitution as it 
applies in rel�tion to· theBtate of Jammu and 
Kashmir-

(a) references to this Constitution or to the
. provisions thereofshall be construed as references 

to the Constitution or the provisions thereof as 
applied' in rela.tion. to the said State,· 

' ' -� . . 

(b) refe.rence{)o . the· pers�n for the time "being
recognized :6y . the • President on the
recommendadon · qf the Legislative Assembly of
the State as. the Sadar-i�Riyasat of Jammu and
Kashmir, acting on the advice of the Council of
Ministers of the State for the time being in office,
shall be construed as references to the Governor of
Jammu and Kashmir;

. 
. . ·:: . 

· (c) references to the Government of the said State
. shall be constr:ued as' including teferences to the

Governor of Jqmmu and Kashmir acting on the 
advice of his Council of Ministers; and 

(d) in proviso to clause (3) of article 370 of this
Constitution, : : . the . expression . "Constituent
Assembly of the State referred to in clause· (2Y
shall read ''Legislative Assembly of the State"."

16 

It is noteworthy that on the date of passing of this order 
. .· . . . ' 

by the President of India, the erstwhile State of Jainmu 

and Kashmir was under President's Rule in terms of 

Article . 356 of the Constitution. The circumstances 

ading to the in\Tocation of Article 356, in December 2018, 

e .been explained in g·reater detail in other portions of 

· affidavit though 'the same is neither, nor could
. 

· . . : ·:•; ·. 

ssibly_ be undel;' challenge.; :
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(iv) One· of the consequences . of this .Presidential Order,. by

• virtue of the insertion of Article 367(4)(d) extracted above,

would be that the reference to the 'Constituent Assembly of

the State 1 in t:b.� proviso to Article 370(3) would now be
.. . . 

construed as a refere11<�e to the Legislative Assembly of the

erstwhile State: .

. . 
. . • ,  

Furthermore, in . view of the. imposition of the 
. . ' . . . 

· President's Rule. in· the erstwhile State, and · the
. ',·. . . •' 

. ' . 

dissolution of�he Legislative Assembly of the erstwhile

State by the G;ovetnor. even prior thereto (in Noveml;,er

2018), the funcitions of the Legislative Assembly . and
. ' 

legislative cour1sel would have : to be performed by 

Parliament as mandated under Article 356/357 of the 

Constitution of !ndia. In other words, the recommendation 

to th8 President of India, under the proviso to Article 

370(3) of the .. Coristitutio� would be made by the 

Legislative Ass�inbly of the erstwhile State (and not the 
: ·:··. ·.

. 
: ' 

'Constituent Assembly of the State'), and in a situ·�tio'n 

.where · the Legislative Assembly .of the . State . stood 
. ', ' ' . . 

' ' 

· dissolved, the Parliament. would be the only competent

nstitutional . body to make the necessary 
� ' 

<;)e\�' �,ii\ . . . . . 

o}>· '\\i-i'\: . ommendat10r1 to the President as contemplated under
i\.e o \,.1.\\1 

� �'yt 
. /

. 

...... 
;· 

;,.., 

ticle: 370(3) .. 
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(v) Accordingly, pursuant . to · the i$suance of ,the ·above 

·Presid�ntial Oi.der, a ·resolution was placed ·before the

·. Rajya Sabha on the .sam� date ' recommending to the

President that Article 370 itself be modified, by· the 

issuance ofa public notification under Clause (3) of Artiicle 

.370. 

The modifiecfAr£icle .370 .wo�ld repla.ce the existing � 

. provision in its . entirety,: and would st.at.e th�t : all .
. . . . .. 

' 

provisions· of the Constitution of India would apply to the . ,· . \ ' ,  '. 

erstwhile State of Jammu and Kashmir. 

Secondly, � secon,d resolution: was als� passed by the,. 

Rajya ·. Sabha. accepting the 'Jammu and Kashmir 

Reorganisation ;:Bill, 2019', which had been referred to it 

· by the Presiderit in .. ter'ms oiArticle 3 of the Constitution. .·� ' 
. . . 

of India . 

. (vi) · The 'Jam.mu an� KEishitiir Reorga�ization Bill, 2019'. was 

itself tabled in .. the Rajya S�bha ;n the same date after 

taking the views::of theLok·Sabha. 

. · The : Raj ya Sa�ha, after : expressing �ts views as 

nte,mplated under Article 3 of th�·: Constitution of Iridi�, 

. �e\X\' �•,eo\\ .P'. sse.d·the said :B.HL.··,.··I ·�O• .:-_� 
\ -¥ e'v,�' o\ �'f-�

t;i'
; \ a,\e �,,,.,! .. 

. ''.. '{\�.: c·�. The 'Jammu and Ivish�ir lteorganµ�tion' Bill, 2019' was . 
T 

r . . . . . . ·  . .  . 

•
then tabled in }h�· ·.Lok Sabha on: the next day, i.e .. on
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· 06.08.2019 for �he consid�r�tion of the Lok Sabha. Both
. . : . . . . 

the ahove restiiutions ·• were.·•• also placed before the Lok
. . . . . 

' 'Sabha. In othe;:,_ words; th� Lok 'Sabha also took up : for 
: .,.. ' . 

discussion resolutforis relating to the recommendation. to
·,: .. 

the P�esident �f India :for modification of A r�icle S70, in 

.. exercise of pow·¢rs µnder Afticle 370(;3), ·as well as to the 
. ' . . . 

'; ·' •, : ·: ' 

' acceptanc,e of the : !Jainmu .and Kashmir' Reorganization 

Bill, 2019'. 

(ix) '.After a detailef dis.6uss,ion, the said resolutio1i� as welf as
·,:·.: . :·:: 

,' ·. . . ', 

. (x).

'the 'Jammu andKa:shtnir R�organi�ation Bill, 2019' were
. . . . . 

passed by the Ldk Sabha on the same day.
·,:·. 

. . 

Based' on the re·com.mendation made for the modificatior1
' . . '·: ·. :'"" . .

.of Artjcle 370 (h� the aforemention�d resolutions) by both 

Hous:es· · of Parliament to the Pr.esident of India, the 

President issued a Pllblic notification on . 06.08.2019 i11 

exercise of Ms Power u11der 'Article 370(3). 1'his 

. notification deci;red the then existing Article 370 would 

·.cease to be op�!'ative, and would:' be replaced with the

following clause:

"870. All provisions o( this Constitution, as 
amended. Jrgm tiine to time, without. any 
modifications ;or/exceptioiis, sh�ll apply to the 
Staie of Jammu''and Kashmir iwtwithstanding,. 
anything co11;trary · contained in .article .l 52 or 
article 308:>•or: ariy other article· ol this 
Constitution.· .. or '' any other provision ('f the 
Constitution' of Jammu and Kashmir or a,.y law, 
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document, ji�dgement, ordinance, order, by-law, 
rule, regulation, notification, · custom or usage 
having the force of law in the territory of India, 
or any other instrument

1
treaty or agreement as 

envisaged under article 363 or otherwise. 11 

20 

(xi) Thereafter, on p9.�8.2019, the President of Ihdia granted

assent t6 the 'Jammu and Kashmir Reorganization Bill, .
. . ' ·.· ! . . . 

. 2019', which, as ex:plained earlier, had. been passed by· 

. both Houses .of ·.· Parliament .. after expressing · their 
' ,l •, • 

· respective views. The. Jamtnu · · and. Kashrnir · 

Reorganisation J\.ct, 2019, was published in the Official 

Gazette on the same day. 

(xji) In exercise of its power under Section 2(a) of the Jammu 

· and Kashmir· Reorganisation Act, . 2019, the Central. . ' . ' . ' ' . . 

Gove'rnment then notified 31.10.2019 as the ''Appointed
. 

I . • • 

Day" for the purposes of the · said Act. The Lieutenant
. . 

. - . 
. . 

.• ' . ·. 
. 

. . 

· Governors appoi11tecl by the President under Article 239 of 

the Constitution.have taken charge on the appointed date 

in the new Union Territory of Jammu and Kashmir al)d 

the new Union T�rritory of Ladakh. 

10. I state and submit that it is the stand of the Respondent that

· the presenf. batch of, . petitions concer11s the constitutional

�e\'n\ 1!)1 'o() 
.I �O• , , 

' u, 't,1-\'l\l • 
\ a\e 0' ·\.it, 'n t,,'\)I\ 

,/ 
�.----

. 

alidity of the impugned actions/legislative measures under the
. . . . ' . 

· C nstitution. It is submitted that while judicial review i.$ part of
. . 

t e Constitutional power of this Hon'ble Court, it fr� submitted

· that the jw,tificat,ion, · efficacy, desirability· and t}w wisdo.m of ·
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. . ' 

.
·. . :. . 

· ·. such . decisions of the . Hon'ble President as well as . the

· Parliament is not amenable to judicial review.

It is submitted thatthe sphere of constitutional challenge 

· is to be limited to Part HI of the Constitution and the pleadings
' . . ' . . . 

. of the Petitione;:-s with regard to the rationality or the wisdom of 
. . 

impugned decision/legislativE3 measures,·• are to be rejected. by 

this Hon'ble Court. 

11. It is s·ubmitted that A.rticle 370 of the Constitution ofindia is

: contained in the Chapi�r XXI .of the Constitution that deals with

temporary, transiti011al · and special provisions in relation to 

certain states. The special provisions from Article 371A ·to· 
' ' . ' ' , ' . ' . . 

Article 371J contain sPecific provisions for certain states such as . . . · :  . ' 

Maharashtra, Gujarat, Nagaland, Assam, Manipur, Andhra 

. Pradesh, Telangana, Sikkim, Mizoram, Arunachal :i,:>:radesh, Goa 

· and Karnataka. How�vei-, the eritirety .of the Constitution of

. India is applicable to all of these states .

. On the other han:d, in case ofthe then State of Jammu and . . •' . .· : . : . . ' 
. .. . . . 

. Kashmir, in the first instance, on the . Constitution of India . . . 
. . 

coming into force, only article 1 and Article 370 applied to that 

· State .. All other provisions of the Constitution were to be made

applicable to the thert St'ate of Jammu and Kashmir by the
' . . . ' . 

resident of India, with such exceptions and modifications as 

co sidered necessa?y, by an .Order to be issued under Article 

(l)(d). 
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12.· I state and submit that the p:ast history of all the events prior to
. . . . . . 

the country gaining i#,depenclence, '.includ�ng the accession of the

· Maharaja. of Kashm�r. to· tlie Union of India, te, the exten.t

relevant to the issuesat_ ·han_d, has been set out in detail·in the

judgment of this Hot{ble Court in the ca$e· of Prem Natli Kqul

· vs. State �fJammui:&-l(at{hmi�•-� 1959 Supp. (2) SCR 270

.· /AIR: 1959 SC 749, a$: well as in Mohd.'\ Maqbool Dam11tOV: _tJ.

State of J&K -· (1972) 1 SCC 536. The factual situation found 

by this Hon'ble Court is not being repeated herein for the sake of 

brevity, and may be re-iid-as part and parcel of this affidavit. 

13. I state and submit th�t the· Constituent Assembly set· up for
' . . . . 

· framin� the Constitution/.of.India:, · commenced its sittings ·_·o�.

-09.12;�946. I state an:a s1.11Jmit th�t f�ur rep:res�ntatives :of t_he

then ·state·.of Jamrrn(:& j�a�hmif; headed by the then �!�nte
. . 

Minister of Jammu an,4 Kashmir (Sheikh Abdullah) participated

' in . the deliberations'.' of the C�nstituent Assembly from 

16.06.1949 onwards, whe1:1 dr�ft f,lrticle 306A (later Article 370) 

. was also discussed aild debated. The .:constitution of India

·. included a. temporary;:'.:provision; r�latirig: to the then State of
. 

'.1,;· 
. ' 

Jammu & 'Kashmir -�hich : was' :adopted -by the Constitue'nt 

. Assembly, obviously;,· with·-· the. consent· · of the members 

r presenting Jammu_-8? Kashmir: This provision becanie Article 
. .. . . . 

. Jt�1• !>1_\; . 37 of the Gohstitutton:'.of hidia as�- tempo�a!y'provision only.
. . . . . ?.e'dl.l• � �y_\)\l' 

·. \
a\e �

.,,

�,'.-'l.r;,'1 � 
. 

'ti"'·' I 
' / ,_ ........ � 

('. ""' 
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14. I ·state and ·submit th.at:inthe year 1�51, the Constituent
. Assembly fo;· framing/the, :Constitution of Jammu & Kashmir

. was brought. tnto existence; . This :Constituent Assembly; a£t$r
· the completiort of the t1sk' of drafti�g the Constitution of Jammu

. . ·::•, ··.. . . . . . . . 

· and Kashmir,:ceased ttiexistwith effect from 26.01.1957.

15. · I state and submit.:•ihal: the C�nstitue�t · Assembly of the .
. ,. . ,. ' 

l��'. 5:S"te of f1p1t 

f>.\)fil-tU.
�,,..,: 

v' 

. exstw hile State of J aiuril tr .. �n.d Ka�:hmir · did not in �ny manri;er
·' . ... . . •  

. 
' ' , ' ,  

deviate from the pro.vi1ion_s of the. Constit�tion of India which

. would be applicable ,.to the erstwhile • .State of tlammu &
' ' 

. Kashmir. The Constit�tion of Jam:mu ar1d. Kashmir adopted by
this Constituent Assembly included,•. Section 3, which

unequivocaily stated as under:'
"Stat<! of Jammu and Kashmir is and shall be 
·an integral part ofth� Union of india"...

. . .. .. '. 

,Additionally, Section· 5 of the. Qonstitution of Jammu. and

Kashmir stated read as under

t'The executive a�d leg_islative power of the State 
�xtends to all m."¢:.tt�rs ·. excepi those · with · res72ect to 

· . which 'Parliament has power to make laws /or the 
· Sta�e under the,:provisions of the Constitution of

India" (emphasi� suppli.ed). · ··... : 
' · 

There, can be no douht/'th�refore,. that· Jammu & Kashmir. '; .' · ,, . ,' 
' ' ' 

became an integral part of India, and the Constituent Assembly
o. Jammu and Kashmir, an elected body, had also given its

· .  ... . . . . ; 

im riµiatur to the provisions of the Constitution of India.
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16. 1 state and. submit t:hat as briefly pointed out above, under
. 

. 
. . ; .' 

.. . · Article 370(1)(d), as rtiany. as 54 Orders have been issued, from

time to time. The · first' ·such order [The. Constitution •
. . . . 

(Application to Jamrn.tl and Kashritir) Order, 1950] was issued ·.
on 26th January 1950'itself, .when ihe Cortstitution of India came

. into force. This Ord::twas a:mended _twite, a�d was ultimately .

superseded by the 'Ccmstittitiori '(Application to· Jammu and
· Kashmir) Order, 1954 issued on• 14th May .1954. This Order_

applied the provisionsiof 'the Indian Constitution to tfammu and
Kashmir, with a num'ber of inodifications and exceptions. An
amend��nt was mad'0:.to :ihi,s ,Ord:�r on 26th February 1958;_ to

. · · -

. 'th� effect that provisiO:�s ,of the Coh
,
stitl,1tion of Ihdia, as in force

on 15ih February' 1958iv{eie �pplicable the then State of Jat?,nlU
and Kashmir; :however, agai� with several modifications and

.. exceptions .. '.T:hereafte/ in . the y�ar 1965, another significant
amendment was carried out to this Order, making provisions of
the Constitution of Indja a:�:in:force on 20th June 1964 applicable

':,to Jammu' :�rid Kashiliir/'a:i,i3.in,, ;ith certai1:1 exceptions and
modification� .. A total -�f .54 irneri�mepts had· been carried <lUt,

· from time to time, to \his Order prior to 03.08.2019. A copy of
. ..... . . 

t e orders issued under Article 370(i)(d) till 03.08.2019 is
nnexed herewith anc(inarked Annexure' R:...: l,

state and ·submit )hat though provisions of t.he India�
Constitution, as on 2,DtliJune 1964,•were applied to iTammu and

'• 
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. Kashmir, still maJor additions, .. om1ss10ns, exceptions and 

modifications . to Indian: Gonsti.tu t.ion · still continued. · ·To 

illustrate, one of the)najor constitutional ambiguity that was 

created was the addition qf a new. provision (Articl� 35A) to the 
' 

' ' 

Constitution of India.(as applicable in Janimu and Kashmir). I 

state· �nd submit that thi,s provisi�n enabled the then State to 

.. make laws giving. sp'Jcial rights and privileges to 'Permanent

Residents', while imposingrestrictions upon others . 

. It is submitted that the following deprivations of the 

residents of the erstwhile State of Jammti and Ka�hmir acted as 

a deterrent against complete integration of the erstwhile State. 
' 

' 

Chapter III of the Constitution of Indi�, Le. the fundamental 
. : . . . . . 

. . 

rights, guaranteed to all citizens of India, were not made 
' 

. . . ' 

· applicable to the people of Jammu and Kashmir in entirety. An
. :'· . ' 

addit�onal proviso to. article 3 was added, which mandated the

consent of the then State Legislature for reorganisation of the

erstwhile State of Jap1mu and Kashmfr. The subjects in the

Conc'lirren.t List of th(:) Seventh S9hedule to the C0institution of

India were added to: the State List in so far as Jammu and

Kashmir is concerned·and further, the residual power power of

the Parliament in the Union List was also vested with the State

Assembly. Article 170 . of the. Constitution; relating to. the

composition of the State Assembly and delimitation of assembly

c nstituencies was omitted for Jammu and Kashmir.
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18� I state and submittfr�t Article 35/\. itself proved to be a serious 

obstacle to the . socio-economic development of the erstwhile .· 

State of Jammu and Kashmir .. It has prevented investments in 

the State, and adversely impacted job creation for the youth 
. . 

. 

which agai:n resulted i11 . a · · cascading effect· on · other . 

developmental indicatdrs. It has led to a discriminatory regime. 
·. against citiz.ens of the erstwhile State from the rest of the

. ·.country.as well as aiarge number of residents of Jammu and

Kashmir (those whu were not 'State subjects'). I state and · 

submit that womeri ·of the erstwhile Stat·) were tilso 

discriminated against if they chose to marry a Non-Perma11ent 

Resident. 

19. I state and submit that it has been felt, over the years, that this

Delhi 
. No. 5780. 
of Expir. 
April-20ic 

,· 
.,.,. 

. . 
. . ' . 

. regime has. worked tq:the detriment of the State itself, and has 

· . significantly contributed to the· grave . problems of terrorism,
: . 

. 

. 

. 

militancy and separatism wl{ich plague it. I state and submit 
. 

' : ' 
. 

· •.. that inimical forces f;om'aCl'.'oss•the borqer have exploited the

.. situation. The overafl econ6rnic development in the State has
. . 

been severely hindered on account of these factors, and, as a 

result, the erstwhile State has failed to live up to its full 

development potential. The growth potential. of tlie erstwhile 

State was largely untapped despite large monetary support from 

he Government of India. The internal resources of the er&twhile 

S ate both public and private are very limited, and the situation 

WWW.LIVELAW.IN



. in the erstwhile Stat�� co�pied wtth the. legal regime, operated. 

: . as a s�vere disincentiy.e·to I?riva_te fi�an�itil investment. I st�te 

and submit : that there .. :�re no/ private universities in . the 

erstwhile State. I st�ite and. subfuit that the. tourism potential 
. . . ' . 

has remained severel§: u�der: exploited. t .state .and submit that 
' . . •,:, . . 

· the ut.ter lack of in�iistries, · even in coµiparison to oth�r hill

states, has contribut�4 to _the economic detriment of the citizens.

I sta�e and submit tha.t, in terms ofeducation 1 the local medical

and engineering Coll_eges were unable to get quaJ:it.y teachers

and the full benefits of. technological. adv�ncements were

. unavailable-to the people· in �he r;:gion. Istate} a�d sub1;nit that 

. as a result,. over the y�ars;. -the employmeht opportunities for the 

· local youth remained �xtremely limited tl;iereby aggra_vating the

. situation.

20. · I state and_ submit that _at the s�me ti�e, these factors have 

contributed to · fosterihg a separatist mind-set, which breeds 
. •' . .. - . ·. ' ·. 

0, 578 
Expir, 
r\1 -20: 

,..;\" 

• • 
' 

: ·.. • ', • . .·, :' Q 

· militancy and terrorism, -ftielled frpm across the border. I state 
. . 

.. and submit that this ha,s· resulted in a m�ssive and tragic ·10\Ss of 

human lives over the_"years, running into tens of thousands. The

unfortunate situation-prevailing on the ground affected not only 

the people of the region but also the brave and dedicated . . ' .  - ·  -. . 

members of the Axmed:Fo�ces l:lnd the police forc�s,· coming fro� 

· · different parts of the triuntry\ mariy of whom made the ultimate. : . . . 
. ·. ' 

·, 

acrifice in
.
the course �t· the perfo�riiance of their duties. I state·
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and submit that therefore, it became ;necessary that . timely . 

· remedial constitution�l measures 1o be made, in the interest of

the region itself; as well as in thelarger:fr1terest of the country
. ·' •, . 

as a whole so that pe�ce andprosperit/rnay be restored in the
. . .·. I . .. . . . 

. region, and the obstacles sought tobe created, over the years, by

certain elements, to the fullest: integration of Jammu. and

· Kashmir with the rest:ofthe cm;mtry be removed.

21. I state and sub.mit t.hat over.the Years, the erstwhile State of ·
. . . . . .· • ,

. 

Jammu and Kashrhithas been severely affected by the terrorist

violence. The {mfortunat¢ situation prevailing on ,;he ground

affected not only the ])eople of the erstw.hile State hut also the

brave and . dedicated·· members of the Al:med Forces and the

police force$, coming fr.bm different parts of the country, many of

. whom made the ultimate sacrifice in the course of the 

performance of their duties. I state and submit that since 1990 

to till 4th August, 2019, a total of 41,861 persons have lost their 

. lives in 70,960 incid�nts of terrorist vi;olence. This includes 

14,035 civilians; 5,29L personnel of security forces and 22,535 

terrorists. The following)s atableof the said data : 

YEAR INCIDENTS OF CIVILIANS SECURl1'Y T1''.RROJUS'l'S 

1990 

1991 

1992 

TERRORIST KILLJm FORCES KILLED I<ILl,Im 

VIOLENCE , ' ! , · · ' · , 

4158 461 155 550

3765 ... 382. 173 .844 

481,7 634 189 819 
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1993 

1994 

1995 

1996 

1997 

1998 

1999 

2000 

2001 

2002 

2003 

2004 

2005 

2006 

2007 

2008 

2009 

2010 

2011 

2012 

2013 

·2014

. �oi�ffy;-� 2ois

Rajendra �u� � W 16 ·
* Oe\hl 

j Regd. No. 5?80 ..
oate of Expir 

. � 27th .�pri i -7.0. 
O

i; 
.. :. 

'}'- > :· 
• ...., ·1 

5247 

. : 

5829 

5938· 
':: 

5014 

3420· 

2932 
., ·, 

3071 

3074 

4522 ..

4038 

3401 

. 2565 

1990 

1667 

1.092 

708 

,· . 

499 
,···. 

· 488

340

220

170

222
. . 

208

322

' . 

29 
-·-

747 198 1310 

. 820. 200 1596 

....,,.,.,_..,_. .·•·· 1031 . 237. 1332 

la41 184 1209 

971 193 1075 

889. 236 · 9.99·

873 355 1082 

847' 397 1520 

· .996 . 536 2020 

-·
1008 ·453 1707 

··•-•"•--

795 314 1494 

707. . 281 976 

557 189 917 

. 389. 151 591 

1.58 110 472 
• 

91 75 339 

71 79 239 
·-

47 69 232 

· 31 33 100 
... 

15 15 72 

· _ 15 53 67 
�--

28 47 lIO 

. 

17 39 108 
· .. 

15 82 150 

•. 
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' 
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i 

l 
I 

f 

[ 
' 

[ 
' 

{ 
' 

f 

f 
' 

( 
' 

[ 
' 

[ 
' 

--30
__ .,............,...,,.. _____......,..._...""""".;;...,..._....:.--_,.,.....;----,..-,..-..,..-

20i 1 . 342 i>4Q /·. ·213'

20i8 614 1 39 .. 

2019 
(4TH 

AUGUST) 

287 

&O 

91 2i57 

.77 135· 

TOTAL 709690 14035 5291 22535 

2 2. · I sta,te· and submit t�t t�� Government of India has initiated a

· �umber of developme.n,t . �roj�cts/�bhemes across all regions·:· of. . ' . . � . . 

.S7S 
ipin. 
il-20'­

/ 

tJ 

·' . '  . 
. ·.• 

J_ammu and '.K�shmh·.' (·state. and submit that the ·Prime 
. . 

Minister has annour..ced a development package worth Rs.

80,068 Crores for the·: erstwhile State comprising of 63 major 

. project_s in ;an the se6{ors .such as :Road, Power, Health, Water
. : . 

. Resources,:: Hurrtan Resources Developr,nent and Tourism etc. 

including establishing two AIIMS; two IIMs and IIT. It may be 
. . . : . .. . . 

noted -that from 2004\to 201�, Government of India spent Rs. 

2, 77,000: Crore for the erstwhile State of Jiimmµ and Kashmir. 
. !:, . 

. During 2011 �nd 2012/whileonly Rs. 3683 per person was given 

to rest of India, Rs. 14.�55 pep person wa� given to the erstwhile 

. State. of Jatnmu and ·K�shmir. Further,. duri:n,g ·2017-18, �n. .... . 

. average amount of ai 8;22·7 per person . was spent to rest �f 

India ! whereas Rs.· 21;35g per person was spent in.·Jammu.·and 

'Kashmir. I . state anciO:submit. that despite this overwhelmin�ly 

expenditure, · it was . observed the 

.J· 

; 
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. · development�i benefits wete· not.percolating to. the citizens·. of 
,; ' ·: . . . 

the erstwhile State ofJariimu ancl·Kashmir. 
' . .•,•' . . : 

POSITION PREVAILING PRIOR.'1�0 THE DATE OF THE CONSTITUTIONAL
. . . . . 

ORDER DATED 5'l'H AUGUST 2019 

2 3 � r state and submit that the· iast' ,Goveriament in the erstwhile 
. � · . 

. State of Janimu and_Kash:rd� wa1;1 form�d in March, 2015, after 

the announcement �f the' results of: the.· elections to the 

. Legislative Assembly of the State in De�ember, 2014. However, 

the government coula not last its full • te_rm, and the Chief 

Minister of the State· f,esigned on 19.06.·2918. I state and subn1it 

that no political
° 

party:·enjoyed a rriijority::in the Legislature, and 
� 

' ' 

' none stepped forward to Stf;l.ke a claim: for forming the new 

government in the Si:ate· .. Ai a result, with the apJ:>roval of the 
• • I ,' ' ; • 

· President of :India, GdVerrior's Rul� was imposed in the State on .
. . . . . 

20.06.2018, in' terms cif settipn 92 !of the Constitution of Jammu '

·aiid Kashmir. A copy :pf the ptodarn-ati�n ;issued by the Qoverno:r
. . . . ' . . . 

,; 

dated 20.06.20-18 is•· annexed· herewith and m_arked as 

Annexure - R 2. 

24."' 1 state and submit that for about five months thereafter,, this. 

osition continued. I state and submit that on 21.11.2018, on
. . '; : ' 

. . 
. 

: iving complaints �bout t�e adoption of unethical practiq�s, 
·: . 

. s7S took . Ex ·decision ·'to dissolve the Legislative
xpin 

\1-'20 i 

_J,.,
J 

. _--..t,l 
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Assembly. A copy of the Ord�r of the Goy�rnol'., dated 21.11.,2918 
'·, ·._.: '· ..:' . : 

. . 
' . .  ' 

25. I state and submit that the maximum duration of Governor's·

R�le. under $ectio11·: .. �2 · of the .. ·Constitution of Jammu · and 

Kashmir is 6 month�. Section �2 does• not conte_mplate any
,, 

extension, -be·yond 6:_·�onths;. of Governor's R1J.le in the St:a�e. 

·•The · 6-morith · period; . fro� 2Q.06·.2018, •.would expire · on
. . 

. .  ·' ,•. 
.
, :·• ·,,. 

' . . . 

. 19.12�201$.,:.At the. sime;;tinie, Assembly elections could not be
. ' . 

· held in the State by this date, as·· a period of only about a month

was available after"· 21.11.2018; In these c1rcumstanc;es,
. . ' . ·  . .. 

pursuant to·, a report· received frotn the Gc,vern.or of the State, 

· the · President of lridia·· .·a�sumed all the functions of the
;_ .

. : 

·. Government of Jam�tl a�� Kashriiir by issuing a Proclamation

·. undei·.Article 356 of the Constitution of India, dated 19.12.2016
. . 

. 
.. .· 

. . 

which were delegated.to the Governor ofJamniu and Kashmir

while vesting ·.the Legislative powers with the Parliament. A
. . ' ' . ' 

. copy of the proclamatipri under Article 3:56 di:1.ted ·1e.12.201,8 is

· annexed herewith and·inarked asA.nnexure R �4.
:':,: 

26.: I state:·and :submit th;t the imposition of President'$ Rule in. the . 
. \ ' . ' . . . 

. . ' ·• • · .. : ' .. ; I ' 

·, State ·under Article 356 of the Constitution was affirmed in both

. Houses of Parliament, by. separate res�lutions, in ter�s • of

s.e (3) of Article 3:�6. The resolution in the Lok Sabha was

oe\ni c,SO 
pa 'ed on 28.12.2018, and in the Rajya Sabha on 03.01.2019. · A

d. No, ;,J. 

e o\ EY.\llt' 
P..?til-20: of the Lok Sabh� resolution dated �_8.12-.2019 is· annexed 
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herewith and marked asAnnextfre R - 5. A copJof the Rajya 

Sabha resolution daJed 03.01.2019 is· annexed herewith and 

marked as Annexui:·e R - 6. 

. . ' . . 

2 7. It may be stated, at this juncture itself, that the duration of 

President's Rule in terms ofArticle 356(4), as was applicaple 

in Jamrm.1 and Kashmir, was 6 months "from the date o{the
---- ... . ' : ,· _ :, . 

. passing of . the secdnd .. of. the resolutions approving__jJJ,fl_

Proclamation under Clause(3)". This is the period specified in 

. Article 356(4) of the Constitution of India, as originally adopted, 

was extended to the 'then State of Jammu and Kashmir by the 

71 st Constitution (Application to 
0

Jammu and Kashmir) Order, 

1964. Though Clau�e (4) of Article 356 was amended twice 
' . 

, . 

. · thereafter, by the 42ncl .and 44th an:1endments to the. Constitution. . . . '.,,·:. . ·:. : . 
. . , .  . . 

of India, neither of these amendments was made applicable to 
. . . . ' . . ' 

. . 

the then State of Jatpmu·and Kashmir.! Therefore, the period 
. •  

. 

originally specified ii/Article 356(4) continued to apply in the · 
. . . : . 

· case of erstwhile Stateof Jammu and Kashmir:,

· 2 8. This being so, the im��sition of Pr£bsidenf s .Rule in.the erstwhile

··. then State of Jammu find Kashmir on 19.12.2018, and approved

by the resolutions of·the Houses of Parliament on 28.12.2018

. and 03.01.2019, wo�ld cease to operate . on the expiry of 6

months from 03.0l.201H .. ·. 

Election · .. Commission of India after taking into 

c sideration the suggestions made by the Special Observers 
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appointed for this pµrpose: and the inputs, sµggestions and 

recommendations of the State fu.nctionaries, as well as leg�l · · 

advice, ,decided that' it will consi�er holding Assembly ele·ctions 

: in the then State oLJammu and �ashmir: later in the year a,nd

· anh'ounce the election\;chedu}e at .the appropriate time. A Press
. 

' ... . . . ' 

· Release was is�uei \o thi� eff�ct . on 04.06.2019, which'·· is

anneJted herewith an& ma�k�d as' A.nnexure R - 7.
. . . . . : 

30. · I stat� and submit that since ele.ctions to the State Assembly

-could not be conducted within· the period of validity of the

President's Rule impd�ed on 19.12.2018, on .the recommendation
. . 

. 
: . 

. 

of the Governor, Pre�ident's' Rule was extended for a further 

period of siimonths beyorid 3rd July 2019:. _The resolutions were

passed by l�k Sabha:·ancf:R�jya Sabha on. 28th June, 2019 and 
. . / ·� ' . ' 1st July, 2019 respectively exte11ding President's Rule by six 

months. A copy of the Lok Sabha resolution dated 28.06.2019 i.s 
,· 

. . . . 

annexed herewith an� marked as Annexure R · � 8. A copy ·of 
' ,·,, . .. ' . . 

the ];{.ajya: Sabha r�solutibh c.l�fed Ol;07.2019 1S annexed 
• a • ,,'. .• • • :. 

: , 

. ' . : ' . . 

· herewith and marked',�s Annexur:e R- 9:.

31. I state and submit that the above facts: wot.1ld show tl)at the

imposition, and the �:xtension, of President's Rule in the then·

State of Jammu and �ashinir was_ wholly legitimate, and is/was

ever challenged. I s.tate and submit that each of the orders 
. . . . . 

p ssed, ap�rt from . being ... strictly in · conformity _with the 

constitutional provisions, ·were based on the. 

,• 
' '

•.' 
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f I 

·: asses�ment of variousigerm.ane facts, . in or:der to ensu.re that the

administration of th�·State is carried out in accordance with the
. . . . ' 

Copstitution of India. I state and sub.mit that the. requisite· 

Parliamentary approval was also trante�; as requited iri Article 

356 itself. )t. is also 1mtewoi�thy 'that the resolutions passed -ill 
' '  

· both Houses of Parliatnent ..

PROCESS OF DE-O�ERATIONALISATION 

C.O. 272 �- Giving life to/!rticle 370(3) th�ough the_ Artic!e 3:67

route 

32. I state and submit ··that as; stated ab�ve, subsequimt to the
. . . . . ' 

· 
·, , . , , , ;,,; ,'" . •  ; • · :,f :· V 

·. accession ofthe.erstw.�ile,:State of.:Jammu and Kashmir and its 

integration, the pov.rer$ granted by ; Article . 370 of th� : 

Constitution were exercised periodically, 3:s and when the 

necessity arose,' for 'the purpose of modifying the provisions 'of 

the Qonstitu�ion of In'dia i:n !heir. application t�·th� then Sta.te of 

Jammu and Kashmir> It may he' noted: there ii:a:d been three . . 
·.' · . · . · ' 

. . ' 

amendments ·till 04.0,8.2019 in' At.ticle 370 of the Constitutfon l. . .- . ' . 

· which were modified in the past, in exercise of powers under
. . . . ' 

Article 370(1)(d), fromtime to time, include Article 367.
. . . • ' . .. . 

.I state and submit' that in the yeat in the year 1952, Article 370

i self was. al.so · mod1fied, :.in· exercise of powers under Article 

. 3 0(3) and consiste11t · witli the· proviso to Article 370(3), 

substituting (Sadar-e�Riyasa,t' for 'Maharaja'. The original text . . 
.' ' 
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in the Explanation to Article 370(+) the Government of the State 

was to mean "the person for the :time being recognised by· the . 
. . 

President as a Mahdraja ofJarrJmu and Kashmir ... ".On 'the 
. . ' . 

recommendation of tfre ConstitHent Assembly, the said part of 
, 

, . 

the Article 870 was modified und�r Article 370(3) by way of the 

public order . by the :President [$hri Rajendra Prasad] dated 
. . 

15.1Ll952 which read as "the person for the time being 

recognised ·. by the Presid,ent on. the recommendation of· the 

Legislative Assembly· of the State as th� Sadar-l-Riyasat of

Jammu and Kashmir ... ". A copy of the public order C.0. 44 .of 

the President under Article 370(3) datedl5.ll.19f)2 is attached 

· herewith and markedA1in;exure R- 10.

, . 

34. It may also not be outof place to mention that 'The Constitution

\)e\�\ ·�,i 
�O• 

. �-,.�,t� ., e o\ . l\"'t 
�,y:1'·""' ,

' ,/' 
.,..,,, . . .  

. , . .

(Application To Jammu· And Kashmir) Order, 1954' (C.O. 48)

issued on· 14.05.195,4, in t;ixercise of powers under Article
' ' 

. . . . . ' 

370(1)(d) expressly provided, inter alia, that in Article 367 of the

. Constitution of India,\a clause would be :added to the following 

effect: 

"(d) reference io the legislature or Legislative 
Assembly of the· said State shall be considered as 
including reference to the Constituent Assembly of 
the said State,"· 

state and submit' that thereafter, "Sadar-I-R:iyasat' was 

• s stituted to mean <(Governor". I state ;and submit that since
. . . 

e was no Constituent .Assembly at that particular time; the 

chanism under Article 367 and Article 370(l)(d) was used. It
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may be relevant to note that.Article 367, was applied to the then 

State of Jammu and Kashmir, with the following modifications, 

by way of the amended Constitution (Application to tlammu and 

Kashmir) Order, 1954: 

"( 4) For the purposes of this Constitution as it 
. applies in relation to the State of Jammu and 
Kashmir-
( a) references · to ·this Constitution or to . the · 
provisions thereof shall be construed as references to 
. the Constitutiorl.or the provisions thereof as applied 
·.• in relation to the- said State;

{.aa) references to the person [or the time being
recognised . .JD!_ · the President on the
recomme-ndati.on · o( the Legislative Assembly of
the State as the Sadar�i-Riyasat of ,lammu

· and Kashmir/· a·cti'iig oh the · advice 9.f the
· Council of Ministers • of the State for the time
being in of/ice;: · ·shall- be : constru�_g_ 'as

. ref ere·nces to:·. th� Goverhor of J ammu __ and 
Kashmir; .· : ·••·.·. · ·. • .
(b) refef�nces to-. the Government. Jt the . said State
shall be construed·. a.� including references to the
Governor of Jarnmu and kashmir acting on the.·
advice of his Cduncil ofMinisters:

· Provided that ln respect of any period prior to the.
10th q,ay of April,·.• 19.6'5, such- references shall be ·.
construed as ihduding references. to the. Sadar-i­
Riyasat acting :on the advice of his Council of
Ministers; · 
(c) references to a · High· Court shall include
references to the High Court of Jammu and
Kashmir;"

I state and submit. that through an order under · Article 

370(1)(d), a proviso was added to Article 367 of the Indian 

Constitution as applicable to the erstwhile State of tfammu and 

ashinir through the{ Co1�stitution (App!ication to J·ammu· and 

which states that all the references' to 
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Sadar-1-Riyasat would be construed as references to the 

Governor of Jammu �rid Kashmir>-

36. I state and submit that at that mmnent, the erstwhile State was

under. President's rule and all the functions of the State

Government, vested With the Hon'ble P�esident of India under

Article 356. The President, thereafter, delegatecl these powers to

· the Hon'ble Governor. As a matter· of political and territorial

policy of the sovereign Indian nation, and in line with the

previous convention, approach and mod¢ of exercise of powers

which has been upheld by the constitution bench of this Hon'ble
' . ' 

Court in · Damnoo s,µpra; recout-se .was taken t.c, Article · 367

which. is the interp:retation chi,use in the Constitt1tion. The
. . · · ' 

. . ' '  ' 

Hon'ble President of India; in exercise of the wide powers under

the then Article 370ci°)(d)r added a proviso to Article 367 of the

Constitution of India [as applicable to the State ofJammu arid

Kashmir] .. 1'he Constitution (A.pplication to Jammu And
� 

. ' . 

Kashinir) Order, 2019 . [C.0. 272] was promulgated On 

05.08,2019. The said .order continued the changes previously 

made to the Article_ 367 by way of various Constitution Orders 

as mentioned above a.nd sought to apply all other provisions of 

the India Constitution to the erstwhile State of. J'ammu and 
' . ' ' ' 

hmir. Th.e said order, rea.d as under: 

·.1(1. (1) This Orr.ier may be called the Constitution
e\h\ i (Application to Jammuand Kashmir) Order, 2019 . 
. �o. 

51t� (2) It 5hall coirz,e into force at once, and shall ·.
e ��)7,��02.,·. ·thereupon· supersede the Constitution (Application 

•
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: to Jam mu and Kdshinir) Order, 1954 as amended .· 
··from time to ti�e .. ·· \ . ······ ; ,• ,' . 
· 2. Aii the proui�zons of the Constitution, -as amended
from time to time/ shall apply ir( relation to the
State ·of Jammu citid 1f:ashfnir an,d the_ exceptions
and. niodificat

i

dns · subject to whi(:h. · they shall so
apply shall be ail ollows:- · _. . . . . . . ·. .

··To article 36"7, · there shall · be added the followin,g
clause, namely:� . .. . • 

''(4) For the purposes of this Constitution a$ it 
applies in._rel<i}ion to the State of Jammu 0,n,d 
Kashmi t·;.._ . . 

. 
. . 

(a) refere�ces· to· this . Constitution or. to the
provisions: thereof shall b� construed as 

. reference.�·�to iJie -Constitution :or the provisions 
'thereof as.' app'iied. in relation to the said State;' 
(b) refere:/J.ces:·tothe p�rson for the time being
recognized.· · "t,y .·. the . Pre�ident on the
recommerida.tiori: of the Legfslative Assembly
-otthe Sta:te q; th� Sa¢.Cir-i-R�yasat of Jammu ·
a�d Kas�m.it, aGting' on the advice of the
Counc;il ci(Minisiers. of the S:tate for the time
being in'office;'sh�U b�:constnued as references
to the Governo:r o{Jamrnu an_</, Kashmfr,·
(c) refererJ;'ces 'to :'the ·Q9vernment of the said·
State shall .·· . be construed : as including .
references to· ·the Gol)ernor :of Jamm1.4 and .
Kashmir acti-11,g o� the advice: �f his Council of

.

Ministers;-p,nd . . . 

39 

(d) in proviso to clause (3) of articl, 31.Q ·

of this:··.· Constitution, . the expression 
"Constituent Assembl:x, of the State 
referred ;.to·· in clctttse (2)" shall read. 
''Legislative Assembly of the State." 

• I • , ·,. • 

. 
. 

. 

' 

· The said Constitutb�. Orcier'.was issued in supersession of the ·
I ; ' . . , . .  

Constitution (Application toJam�ua-nd Kashmh�) Order, 1954

on 05:08.2019. A copy of the Constitution Order 272 dated

05.08.2019· is annexed herewith .and marked as Annexure R -
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occasions when President's Rule was in force in Jammu & . 

Kashmir. I state arid submit >that at no time was any 

- issue/challenge was . ever raised against the exercise of this

· power on the ground that the Legislativ� Assembly of Jammu &

Ka_shmir or the State Government of Jammu & Kashmir were
. .

. 

. · not in existence as the sa_id exercise of power is a valid, lawful 

and constitutional exercise. 

Parliamentary Exercise and Approval 
. . 

. . . ' . 

3 8. I state an_d submit that as per Article 356, the President by 

.. prochi,mation assumJs all the functions/powers of the State 

- . Government/Governof exce·pt the Legislative power of the State

. Assembly. However, -.�he Pr�sident under Articl(! 356(1)(b) can 

decla;e that the Legish1tive powers of the State would · be 

exercisable by the Parliament. 

3 9. I state and submit that as per the Procl�mation of Emergency 

order of the President - dated 19.12.2018, the power of the 

Legislature of the er�twhih}.State of Jam.mu and Kashmir was 

already vest�d with the f>arliament of India as per the 
. . 

constitutional mandate. Therefore, for the_ purpos.e of Article 

3'/0(3), the reco�meridation cont�mplated und<�r Article 370(3), 

was to be given by the Parliament which stepped in to the shoes 

f the State Legisltiture during the proclamation by the 

id�mt [under Article 356(l)(b)]. 
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40. I state and submit that cm 05.08.*019, i :resolution was moved
. in the Rajya Sabha se:ekh1g recommenda:tlon .of the _Parliament,

·. in place of the Legislative As$embly of th� then 'Stat'e ofJammu
. : 

and Kashmir,_ under Article 370(3) seekiilg to apply Article 370
.to the. erstwhile Staie of. Jammu and Kashmir with such

· ,• . . , . . 

modifications' as reco�mended therein. The said Resolution was

·_ passed by the Rajya S�bh� bri 05:qs.201�. A resolution was a+so
moved in the Lok Sabha for feconi�end�tion of the Parliament,

.
. . . ':,._:,, '. ·. . ·; ,: . ' · in place of the LegisU1tive Asse�bly of'the erstwhile State of. . . ' ,. . 

' ' 
, ,, .. Jammu and Kashmir. u�def .Ar�icle 37:0(3) �eeking to apply :

Article 370 to-the erstwhile State;�f Janimu and Kashmir with. � . . . ' . 

such· modifications- ·:as·· r�cornrile.nded ,·therein. The said
Resolution was pas�ed. by. the 'Lok Sabha. A copy of. the

. . . . 

Resolution dated 05.08.2019 as passed by the Rajya Sabha .is
annexed herewith a,nd marked as Annexure R- 12. A copy of
.the Resolution dated 06.08.2019 as passed by the Lok Sabha is

.

, 

. . . . 
' . . 

annexed herewith and·inarked as Annexure R- 13;
• • _;_1_ 

• ;, · • 

Exercise of President's c�ri,stitutionaJp·owers 

41. I state ancl submit that pu�suarit to this recommendatiol\ of
Parliament, the President; in exercise of the powers conferred. by

----· · se (3) Qt article 370 r�ad· with .clause (1) of article 370 of the
-· ' 

tution .of India, issued following declaration under the
'. ' 

, on . ution · of Indi�-, �de CO No. 273 · (GSR 562(E) dated
._:9\t'i 

f\·i�6.8. 9:
. --
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· "DECLARATION' :UNDER AR-TICLE 370(3) OF .
. THE CONSTITUTION OF'JNDIA

. In exercise ofihe powers conferred by clause (3) 
read · with clause (1) of Article 370 of th'i. 
Constitution of India, . the President on the· 
recommendation of Parliament, is pleased to 
declare that, as from the 6th August, .2019, all 
clauses of the said Article 370 shall cease to be

operative except thefollowing which shall read 
. as under, namely : -

·. "370. All provisions of.this Co�stitution, as
amended from time to time;: without any

.· modificaticms or exceptions, shall apply to
the Stat� of Jammu and Kashmir 

. notwithstdnding anything •· contrary 
contained.in article 152 or article 308 or 
any other q,rtiCle of this Constitution or any 
other provision .· of the . Constitution of 
Jam mu ·. arid Kashmir ot · .  any law, 
document,.}udgement,ordinance, order, by-

·.· law, rule{ regr,lation,. · .. not if icaiion, custom
· or usage )iaVing the force ;f law in the

territory al India, or any other instrum�nt,
treaty ori agreement ds envisaged tVider
article 36'3 or otherwise."

.•

A copy of the Constitution· of India vide CO No. 273 (GSR 562(E) 

dated 6.8.2019 is annexed herewith and inarked as 1\nn�xure 

R-14. 

Bifurcation an'q alt�ration as Union• Territories unc/,er.Article 3 
. 

,· 
. 

. 

42. I state and submit that on 05.08.2019 and 06.08.2019,. both

Houses of Parliament passed the Jammu and. Kashmir 

Reorganisation Bill, ·fo19; bifurcating the then State ofJammu 

nd Kashmir into the Union territory 0£ .J ammu and Kashmir 

(w :th a Legislative Assembly) and: the Union territory of Ladakh 
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. (without a Legislativ.\3 Assembly) after· first expressing their 
' ' 

respe�tive views in favour of such an exercise as stipulated 

under Article 3 of the Constitution. This Bill wa.s passed· in 

terms· of .A.rticle 3 of'-the ·Constitution oi' India, as Parliament
' ,·_ ·, ·., . : 

considered it' necess:��y to , take' this 'riieasure in' 'the' larger
. . ' ; . . . � ' . . ' 

·. interest of: Jaµimu, ::kas,hrtiir a�d Ladakh. Further, in. �he
. . . . ,, 

. Appendix to the Billi·:\,. dompreh�nsive $chedule· contained the
' ' ' :: .·· .\' :· : � ' . list of all the Centraflaws made {i.nder the Union List and the 

Concurrent List by the Pa.rliamentwhich 'would be applicable to'
: ,  ': . : . . 

,·. ·.. .. . . 

the Union Territory of.Ja.mm� and Kashmir and Union territ<>ry.
:·.• •:, ' . ·. . 

of Ladakh. I state arid submit that amendments have also been 

carried out to the existing St�te Laws ma;de u�der the. State List 
. '·.· .· ·, . ' . . 

by the erstwhile Statetegislature, in ord�r to bring them in line 
' ' 

with all the provisions of the Constitution of India. A copy of .the 
' ' 

resolution dated 05 '. QS.2019 of the Lok Sabha expressing their 

views is annexed herel:With"and marked as Annexure R-·15.

· 43-.. : In this regard, it' is::�.uhmitted .tp.at .the powers of the Union
' ' � 

P,arlia'il1e�t; w{th regard to the nature of po�er� under Article 3

i.e. alterati�n of state':bound�ries, bifurcation, new States, etc; is

· very · wide in nature. It is submitted that the said power
' ' , 

represents : an imp9rtant part of our constitutional setup

e:iein the · framfits .·. of ·. · the· . cons.titution, realising the 

ortance · of a united ·Union, .reserved such powers to the

ion Parliament. Itis furt?e/:submitted that the assertion of
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the Petitioners that· Article 3 does not contain the power to 

create a Union terrltoty is ex-facie untenable as the Explanation 

to Article 3 clearly provides that the references to "State" in 

article 3, includes reference to "Union Territory". The· said 

Explanation, is quoteg ,as under : 

. t'Explanation 1/n this.article, in clauses (a) to (e), 
. Btate includes d.Uriion territory, but in the proi;iso, 
· State does not inClude a Union territory"

44. The Jammu and Kashmit Reorganisation Act, 2009 (No. 34 of
. . 

-: ··.· 
. 

' :: '
. 

2019) has been published in Gazette of India on 9th August, 

2019. Thereafter, in �xercise ofthe powers conferred by clause 

(a) of .section 2 of the Jammu and Kashinir Reorganisation Act,
·. . . ,, ,• . 

· 2019;: the Central Go\iern;m�nt 11otified the "appointed day'' for

the purposes of the .said Act as 31 st October, 2019, vide S.O.

2889(E) dated 9th A�gust, .2019. A copy of the Jaminu and
. . . . . . : . ' 

Kashmir Reorganisation Act, 2009 (No .• 34 of 2019) is annexed 

herewith and markelas Annexure R- 16.

45. On the appointed date, i.e. 31 st October,: 2019, tl:ie. President of

. •·. India:; in the ·exercis�· o{his pow�r und�� Artici� 2.39(1) of the
: ·.-··.·· ' .  : ' 

. Constitution appointed the Administrator of the Union Territory 

ofLadakh with the designation of Lieutenant Governor. On the 

same day, the President of India, in the exercise of his power 
. . 

der Article 239(1) of . the Constitution, appointed the 

istrator of the Union Territory of Ladakh with the 
Regd. No. 5:8 

ate of Expiry ation · of Lieutenaht Q-overnor. A copy of the Gazette 
April-202, 

. ... 
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Notification dated 3L10.2019 for appointment of
°

the Lieutenant 

. Governor of Ladakh is annexed herJwith and marked. as 

Annexure R: - 17. :A. copy· :of the Gaz'�tte. Notification dated 

31.10.2019 for app�intment of the Lieutenant Governor of 

·. Jamm:u and Kashmir is annex�d herewith and marked'-;_._as

Annexure R - 18.

LEGAL ISSUES - LiMITED 'REPI}t ,,

46. It is submitted, with:fespect, that the issues sought to be raised.

in the present batch .of. writ petitions are no longer res in,tegra,,

and are squarely covered by the following : decisio:ns o.f 
. this .

Hon'ble Court: 

(i) In. P.L. Lakhanpal·v. State o{'J&K, (1955) 2 SCR 1101, ·a

Constitution. Bench of this Hon'ble Court, while rejecting -a

. petition for Habeas C�rpus;- explained th.e true position under .

Article 370 of the Corj.stitu'tion of India thus: 

· '�6. Th,e :constittitio'n>d;es noi- apply_ to the State of
. Jam'rnu .and _K(,j,shmir:;·in it� ·entirety. On 14-5-
·1954; · the President. of India in exercise of .the
R,OWers.conferred byclduse 0) of Article 370 of the_ 
Const'it'ution made •: and promulgated with the 

· concurrence of the · Government of the State of
JaminXt and . Kashmir; · the Constitution
(Application to; Jainmu and Kashmir) Order,
I 954 • (which shall · be · 'described hereinafter ds
''The Ord.er"). It: 'cam;e into force on the sdme. day

. · and superseded:; the Constitution (Application tQ
Jammu and Ka�hrnir) Order, 1956: By its terms
'fh&._Order provides· that. in· additioti to Articles I
and : 370, the:: · specified: provisidns oL t.he
Qonstitution shall apply to the Stg,te d( Jammu
:. and Kashmir ;��ubfeci . to·. jhe exceptions a�d
.: modifications i'ri'dicated therein . . Insofar as those

. . . ' . 
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Delhi 
d. No. 578
e of Expiry

A\?ri\-202� 

5;.xcep,tions and_ inodifications are relevant to o,ur 
present purpose, it is provided that in clauses (4) 

. g,nd (7) of Article 22 "The legislature of the State 
· o.( Jammu a,nd Kashmir" shall be substituted for
•. "ParUament", so:thaithe Legislature 9{ the State
ol Jariimu and Kashmir is qompetent to legis�at<J_
in resi;e�t · of r;r�i)en.tive detentiQJ]:. - In Article 35,
clause (c) has been added, which is ii

i 

these terms:
''No law with respec(to preventive detention made
by the legislature of the State of Jammu and
Kashmir, whether . before or · after the­
commencement ofthtConstitittion (Application to
Jam mu and Kafhmir) Order, 1954,· shall be void
on the ground thafit i$ incqnsisten{ with any of
the provisions of this Part, but any such law
shall, to the extent" of such inconsistency, cease to
have effect on theexpirdtion of five years from the

. commencement . ·of the said Order, except as
. respects things done or omitted to be done_ before
the expiration thereof." _··•

' ·,: . . : 
· -

The effect of thi'imodi{ication in Article 35 of the
.. Constitution is _ that such o(the erevisions o[ the
· Act_ as are inconsiste�t with Part III of the 

Constitution shall be valid until the expiratioJJ...Q/. 
.

five years from . ihe com.'mencement. of the Order. 
This is an exception which has been ·engrafted .QJl 
the Constitution in respect· of fundamental rights 
relating to personal liberty for the limited period 
of five years. The Act itself has a limited life of 
five years. Thus the exception a/Oresaid is co­
extensive with the life of the Act itself Hence, so 
long as the Ac(. coritinttes in force :in ·its p:,.esent 

· form, the provis;ions o/Articles 21 and 22 insofar
as they are inconsistent with the Ad are out of the

· _way of the resp�ndent and the petitioner cannot 
tahe advantage of tho.Se provisions .. Therefore, .

there is no question of the provisions of Section 8
of the Act being unconstitutional, by reason of
their being inconsistent with Articles 21 and 22 of
the Constitutioni and consequently Article 13 is of
no assistance to the petitioner." (emphasis
supplied)

. ·. . . 0 

. "8. Re(!,lizing the di/ficitlty iri, the petitioner's way
.·n view of the provisions of clause (c) add�d as

foresaid to Article 35 of the Constitution the 
. .  ' , -

l arned counsel or. the etitioner · ain1.b.

46 
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s_uggested that clause (c) o[ Arti,cle 35 added �Y
the President's Order was _itself !)ad inasmuch ��
so the argument further ran, tfiat provision was
-in excess of the eowers conferred on the President
by Article 370 ofthe Constitzltion. No attempt was
made on behalfJ21_ the petitidner to show how the
Order·promulgated by the President was in excess
of his . powers. under Article 870 qf .-111.(}. 
Qonstitution. It·. was not contended that that 
Article did no't authorise the President• to 
J2!..0mulgate the :Order. ·. What was suggested was 
that in promu'lgating the Order which the 
President was authorized to make under Article 
370 he had exceeded his powers. Beyond saying 
so, no tangible reason was· adduced, in support of 
this extreme position. It is manifest that Article 

. 37Q(l)(c) and (d) authorizes the · President by
Order to specify the exceptfons and modifications 
to · the provisions· of the·· Constitution (other than 
Articles 1 and 370)· subiect to . which . the 
Constitution shall apply to the State of Jamn:J&:_ 
and Kashmir. Clause (c) as .indicated above has 
been· added to Article 35 of the Constitution onl;y_ 

·

. so far as the State of Jammu and Kashmtr:.._is 
. concerned. Sectibn 8 of the Act is not in exces§_gf. 
or inconsistent with ihe provisions of clause (() -�Q 
added to Article 35 of the Constitution. Tluit 
being so the prdf,rs as servecl, upon the petitioner 
are not inconsistent with or .in excess of such 
provisions of Part III ofthe Constitution as apply 
to the State of 1larnmu and Kashmir. It must 
therefore be he.ld lhat the petitioner was not 
entitled to know;the grounds upon •which he had 
b_een detq,ined beyond what is disclosed in the 
order itself .... " (emphasis supplied) 

' . .' ' 

47 

A copy of the judgment iii P;L. Lakhanpal v. State of J&K, 

(1955) 2 SCR 1101 is annexed herewith and marked as 

Annexure R- 19. 

Delhi , 
·. ·

.· 
Regd. No. S?S ,

1 
. 
in their application to Jammu and Ka,shmir was explained

Date of Expiry 
April-202'.{ .·

�-... "%-:..;........•· 
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by. a Constitution Bench of this Hon'ble Court in Purartlal 

Lakhanpal v. President �f India, (1962) 1 SCR 688, in the 

. following words: 

elhi 
No. 5780 

of Expiry 
\pril-202� 

,.,. 

r 

".... ... . ...... We are here · dealing with the 
provision of a>Coristitution which cannot be 
interpreted in afiy narrow or. pedantic sense. The 
question that Came for consideration in In re 
Delhi Laws Ac(:ca.�e [(i 951) SCR 747] was with 
. respect to the pou;er of delegation to a subordinate 
. authority ·. in m�ki,ig subordinate legislation. It 
was in· that conte'xt · that the observations were 
made that the ihtentiqn · o/the law • there under 

. consideration ··when it . used the word 
. "modification" was that thi r ·central. Goverri.nient ·
would ext�nd tertaln laws to P/irt C States 
without any radical alt�ration in them. But in the 
present case we have to find out th� meaning of 
the word "modification" used in Article 370(1) in 
the. context of the Constitution� As we haye said 

· already the object behind enacting Article 370(1)
. was to recognise the special positio'1i of the 8�<1:1£_
of clammu and Kashmir arid to provide for _that
s72ecial 72osition by giving power to; the Presidgnj_
to .armly the provisions of the Constitution to 0�g1 
State with such exceptions and modificationL'.J§. 
the President might by order specify. · We have 
already pointed out that the power to. m'ahe 
gxceptions implies that the Preside,it can provide 
that a particular provision of the Constitution 
would not apply to ·. that State. If therefore· the 

· power is given to the President to efface in effect
gny provision of the. Constitution altogether in its
·application to t!i'e State of Jammit and Kashrrtir,
it seems that when he is also give,i the power to
make modifications · that·· · power · should be
considered in its: widest possible amplitude. ·1r he
could efface a ... particular provision of the
Constitution altogether. in its application to the
State of Jammu and Kashmir, we see no reaso,i to
think that the Cirnst'itution did not intend that he
should · have th� power' to amend a particular

. provision in its ap_plication to the State of Jamm�
and Kashmir. It seems to us that · when the 
Constitution used the word ''modification"· in 
Article 370(1) the intention was that the President 
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<would have the·.-:zjower to am�nd the provisions,,9[. 
the Cdnstitution if ·-h� ·so· thoughLf.it in their 
�plication to the State of Jammu and Kashmir. 
I� the Oxford $,ngiish · Dictionary (}'.'ol. Vl) the 
word ,;modify" means· inter alia ('to mahe partig,l 

• changes in; too:change· (as obiectY� in. respect of
. some of its qualities; : to alter or uary without
radical . trcinsfcJfmation ". Similarly th:§_word

· "modifi:cation" : rnean� ,: "the. actio1� of mqjdng
changes in. an obie:ct without altering its essential
n�ture -or char..acter; · ihe stajg_ of being. thus
changed: part'ia'z · alteration". Stress is being
placed on the meaning: "to alter or vary wit,hout
radical transformation"·. ori . · behalf of _ the

. petitioner; but that :is riot the only meaning qf the
words "modify}j or "inodificatiori'� . The word 
''modify" also rriemi� "t'o mahe · partial changes in" 
and ·"modification" means "72artial · alteration 11• If 
therefore the President changed the . method q,( 
direct . election · :·to indirect · election he was in-

. �e making- a · r;artial: change or partial 
· . alteration in · .ArtiCZ�,:. 81 : and therefore the
·· modificcdion mdde ·iri. • the present case would. be
· even within the·dictiottary nieaning of that wqrd.
But. in· ta'w, the:-:-word. '1modify" has even. a w.isi.fil:.
··.meaning. Iri W�rds . and· ··,Phrases.by Roland
· Burrciws, . the . primary meaning of .the. wnrd
."modify" is given as· "td limit" or_ "restrict"' bl!tit 

. also ineans '.'to: vary" ·and may even mean to 
.· "extend" or !'enlarge".• Thus in law the word 
"modify" may just mean "vary" i.e. amend.· and 
u;hen Article 370(1) says that the President mf£t_ 
apply · the provisions of the Constitution tg the 
State . of Jaminu . and Kashmir with- . such 
modi.fi,cations as:he in�y by· order specify it means 
that he may vary (i.e. amend) the provisions of the 
· Constitution in its· ap.plication to the State of
. Jaminu and Kashrriir. We are therefore of opinion
that· in the context of the Gonstitu.tion we must

. 'give the widest effect tq the.meaning· of the word 
. '"modification" zised irt Artfoie 3 70(1): and in that
sense it includes an ·,:ame1idinent. : There is 7;; 
. reason to limit ;the word "modificat-ions''· as � 
j_n Arttcle 370(1fon{y tb such ,:nodifications as do 

. not. make. any "radical· transformation".· We are 
therefor� of opi�ion ihat the Presid,mt had the 
power :to make t.he modification which he did in 

. Article 81 o{::the ·.· • C�nstitution. · The· petition 

49 
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therefore fails and· is hereby dismissed with 
costs." (emphasis supplled) 

50 

A copy of the judgment in. Pui-anlal Lakhanpal v. President 

. of India, (1962) 1 SCR 688 is annexed herewith and marked as 

Annexure R.:.. 20. 

(iii) The judgment in Sarripaf Prakash vs State of Jammu and

. Kashmir, (1969) 2 SQR 365; again by a .Constitution Bench of
' ' 

. . . , . ' ' 
' 

·. this Hon'ble . Court, a±!'irmed the view· ·expressed in Puranlal

. Lakha�ipal • supra,. ahd held that the dissolution of the 

Delhi 
Regd. No. 5!80 

ate of Expiry 
h Aprll-202� 

Constituent Assembly' of Jam.mu and Kashmir would not render 
' ' ' 

Article 370 of the . Constitution of India inoperative .or 

ineffective. · In other \vords, it was held that the power ui1der 
' ' 

' ' 

Article 370(l)(d) of the Constitution could validly be exercised 

even after the dissolution of the Constituent A.ssembly of 

Jammu and Kashmir. To the extent relevant, the judgment 

states thus in regard to article 370 of the Constitution of India: 

''5. We are not impressed by either of these two 
arguments advanced by Mr Ramaniurthy. So far 
as the historic�l background is cOncerned, the 
Attorney-General appearing on behalf of the 

· Government also relied on 'it to urge that the
provisions of Article 370 .should be held to be
continuing in force, because the situation that
existed when this· c1,rticle was incorporated in °the
Ccnstit'ution · had not materially altered, and the
purpose of introducing this article was to
empower the Pre.sident to · exercise his discretion

· in applying the Indian Constitution while that
· situation remained unchanged. There is
considerable force · in this · submission. 1'hQ
• legislative history of this article cannot, . in· these
circum?tances, be of any assistance for holding
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that this article became ineffective after th?. 
Constituent Assembly of the State had framed the 
Constitution forthe State. 

6. The second submission based on·. clause (2) of
Article 370 does not fiiid support eyen from the
language of that clause: which only refers to . the
concurrence give.n by the. Government of the State 
. before the Constituent Assembly was convened, 
and makes no mention at alto/the completion of 
the worh of the Constituent Assembly or . its 
dissolution. 

7. There are, however, much stronger reasons for
holding that the -- provisions of•· this article
continued in fotce and - remained effective even
after the Constituent Assembly of the State had
passed · the Constitution of the State. The most ·
important provision in this: connection is that
contained in clause - (3) of the article which lays . 
down that this drticle shall cease to• be operative 
or shall be operativ� only with such exceptions . 
and modificatiotis ·and·. from such date as the 
President m'ay · •specify by : public notification, 
provided . that· .. the tecom'.mendation of · the 
Constituent Assembly of the State referred tg_ i71 
clause (2) shaU be necessary before the Presidr 1J. 
issues such a notification. This clause cl<,(fJ:.lY.. 
envisages that the article will continue to _ be 
operative and can cease to be operative only it; 071 
the recommendation of the· Constituent Assembly 
of the State, the.· President make's a direction to 
t�at ef[ect. In fact. -no such recommendation was . made by· the Constituezit Assemblx o( the State,
nor was any . order made by 

. 
the President 

declaring that . : the. article shall : cease to be 
Operative. On the ·c6ntrary, it appears that th; 
Constituent A.ssembZ,Y. of the State made a 
recommendation that . -•· the , . article: should be 
operative with one · modi[icatio'n to be 
incorporated in 'the Explanation to clause (1) of 
the article. This modi(jcation in the· article was 

· notified by the President by· Ministry of Law
Order co 44 dated . I.5th November; 1952, qnd
laid down that, from·_ 17th November. 1952, the

·article· was to· be operative with substitution o{the
new Explanation (or the old Explanatiofi as it
existed at thcit time. This makes it very clear that

.51 

WWW.LIVELAW.IN



. . . . . . ; ' . . ' 

the Constituent .Assenibly of the State did not 
desire . that this article should cease to be 
operative and. iri[act; expre�sed iis agreem�nt to 
the continued operationo( this article by making 
a reco'mmendation thal it· should be operative 
with this ;nodificatio;,,, o'nly. 

· · · · · 

8.Further reference. may also - . be_ made. to the
proviso added to Article 368 o[ the Constitution in
its application to: th.eBtate o{Jamm·u & Kashmir,
under idhich a�iamendment. to the Constitution
made in accordance),()ith Article 368 is to have no
·effect in rela.don to the State of Jammu · &
Kashmir unless :i:ipplied by Order of the President
under clause (I/of Article 370. The :erouiso, thus,

. clearly require'S that-_ the powers of �he President
· under Article 870 must be exercised from time to
time in order to· bring into effect in Jammu &
Kashmir amendments made by Parliament in the
Constitution. in : accordance. with. Article· 368. In
view of these provisions, . it must : be held . that
Article 370 of the Const�tutioh has never ceased to
be operative and there can b§.- no challenge on this
ground·to the vaUdity of the Orders passed by the

· President in exercise o[ the powers conferred · by
this Article." (eniphasis supplied) ·
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· A copy of the judgment in Sampat Prakash 1 1s State of 
. : ·. ' . 

. Jammu and Kashmfr, (1969) 2 SCR 365 is annexe.cl herewith
and markedas Annexure R.:.. 21.' . 

• .  
. . 

(iv)In Mohd. Maqbool Damnoo v. State of J&K. (1972) 1 SCC

- 536 was a case where the. modification of Article 367 of the
Constitution· of India, ·_ carried ouf by way of the Constitution
(Application to Jammu · and Kashmir) Second Amendment

er, 1965, was put in issue. The nfodificaticm was to the
' . 

. . . 

t that for sub-cla.use (b) of clause (4) of Article 367, the
780 

piry o ing clauses be were inserted:
202'l 
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Delhi 
gd. No. 578 
te of Expiry 

Aprii-202? 

11• 

"(aa) references, to the person for the time being 
recognised by . th� President on the 

· recommendation of the Legislq,tive Assembly of
. the State as the Sadar-�-Riyasat of Ja,mniu and 
Kashmir, acti'hg on th� advice of ,Jhe Cowicil of 
Ministers of the State for the time being in of {ice, 
shall be construed .as referen,ces to t;he Governor of 

· Jammu and Kashnifr,· ·.

(b) refere��es tq ',the· Goyeniment ol the s�i<;l State
: ·shall be constrzied :as. •including. references to ._the 
· Governor· of Jainm� and Kashmir: acting on the

advice of his Co7:l-ncil of Ministers: ·

Provided that i» respect of an,y period prior to the.
10th day of April, 1965, such references shall be
construed as in-�ludirig refer�nces to the Sadar-i-

. Riyasat acting i,on ,{he advice of his Council of 
. Ministers." · · 

53 

·. This- provisipn '�as: ch�llenged, inter alia, on the ground
. : that it was·' tantamount to an aniendment o.f Article 370 itself, 

. . ·  . . . ; . . . 

· . �nd was,· therefore; beyorid the scope of the power conferred .by. .. . . ' ' .  

. . . 

Article 370(1)(d) of the Constitution. Rejecting tlns contention, 

a Constitution Bench .�f this Hon;ble Court held th11s: 

1'24 •
. 
· ·· .. The le�rned ·.·.· coi,i;nsel, relying on

. ·BampatPrakash : i{· : $tate of · Jammu and 
'Kashmirl cont¢nded Jhat the qnly way of 
modifying Articl� 31-0 i� spec:ified in:Article 370(3) 

.· 'itselfi .He said that-':t'hi�:.wa$expres:sly laid down 
, · by this Court i,;{the dehisi6h; just referred to. We 

are . 'not concef.ned . with the. questiort, whet-;;; 
Article. 370(3) din now 'be utilised ··to amend the 
provisions of Articl� 370(1) and (2),,'and therefore 
we �o not exere-ss any opinion on that point. We 

. are now not concerned with an· amendment of 
Article . 370(1).< We ·are . concerned with. the 
. situation wheri.ihe explanation ceas.ed, to operatq . 
. It hadceased tcrbperaie_becaitse th�r.e is no longer. 
any Sadar-i�Riyasat of.Jammu and Kashmir;Jf 

_il!&_�definition ·/contaihed in the · ·Explanation
· cannot a1wly t'd . the words:' ''govetnmerit of: the 
. State" then th'e �·mganing giuen in Article 367(4).J. 
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. 

'as amended,. wi'tl have to be given to it. If this 
. ·meaning . is gitJen,. it · is . quite clear that the
. Governor is competent to give the • concurrence
stipulated in :Article·. 370 and perform other
functions laid d,own by the Jammu. and Kashmir
Constitution." (Em�phasis supplied) 

"28.Mr Garg drkw our, attention to clauses (aa) 
· and {b) ofArticl�367(4), as'substi(itted by CO 74_
· of 1966 [The Constitution (Application to sf am..JllY. 
·.and Kashmir) §econd Amendment Order, 1965l.
·We have alreadx·set them out above: He said that
this was amen.dnient o{Article 370(1) by the back-

. door and the President could not.· exercise these 
I.Jowers under ·)!rticle · 370(1) when- be· had not · · 
purported to exercise these powers under Article 
37Qf._!j). But, as we . have already said,· the 
explanation had become otiose and references to 
the Sadar-i-Riyasat · in . other parts of the 
Constitution had also become otiose. There were 
two alternatives,-· [ir1,t,. either to leave the courts to 
interpret the words '.'government o[ the State" and 
give �t its legal meaning, or secorJdly, t.Q_giiJ� ___ th.ri 
· legal meaning in d definition clause. What has
been done is that by adding clauses (aa) and (bl_g_
definition is supplied which the Courts wo:dd
have in any event given. Therefore, we do_;wJ.
. agree that there has been. any amendment qf
Article 370(1) · by the backdoor." (emphc1.sis 
supplied) 

· ·. 
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A copy of the judgment in Mohd. Maqboi)l Damnoo v. State of 

J&K - (1972) 1 SCCi536is.annexedherewith and marked as 

Annexure R - 22. 

(v) In SBI vs Santosh G�pta, (2017) 2 SCC 538, a Division Bench

of this Hon'ble Court, following the earlier judgments referred to

above, has explained the legal .position with regard to the
' t .  ·. ·, . 

· slative competence of Parliament, in relation to the then

e of ,Jammu and Kashmir, which is no longer restricted onlY_
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·• to the subjects referr�d to in the Instrument of Ac�ession. This

judgment contains th() following important observations with
•,, . 

regard to the status o: the then State of ,Jammu and Kashmir as

an integral part of India;·_ - as well as. the status of the 

Constitution of Jammuand Kashmir: 
. . . ' 

·. . . ·, ' ' . 

"4 7.It is rather-. disturbing to note that various 
parts of the iitdgrnent speak of th� absolute 
sovereign power of the State of . Jammu & 

·

Kashmir. It is necessary to reiterate that Section 3 
· - of the Constitution of Jammu & Kashmir, which
· was framed by d Constituent Assembly elected on
· t'he _basis_ of universal· adult franchise, makes a.
ringing· declaration that the._ State of Jam mu &

Kash.mir is and shall be ari integral part of the
Union o(India. fi1tdthis provision is beyqnd the

- pale of amendment .. ,; ... :_ ................... .................... . 
. . ,' . 

. i'4B.It is also significant in .this context to refer to
the Preamble tp the Constitution of Jammu &

Kashmir; 1957 -· and compare it to that of the
Constitution cf India, · 1950......... . .... , ....... . 
............. ··········•·· ························· 

•••••• .. ••·••••••• •••••••••e•,•••••••••••·•·••••••••••••••••••••••••·•••••• 

50. It is to be noted tliatthe openingparagraph of
the Constitution, of India,. )namely, "WE THE
PEOPLE OF INlJIAi · having solemnly resolved to
constitute India into a SOVEREIGN SOCIALIST
SECULAR, DE .. \-f_·· OCRA'TIC REPUBLIC and to 

. . ' ' ' ' 

· sedure . to all i;s citiz�ns . ,. '' has·• b·een wholly ·
omitted · in the Constitution of - Jammu &

Kashmir . . _ There is -no reference to sovereignty.
Neither is there :any use of the expression "citizen"
while referring wits people. The people of Jammu
& Kashmir for whom special rights are provided
in the. Constitution are referred to as "permanent
r__e_§_idents:� under.' Part III of the Constitution·_ of
Jamrnu & Kashmir. Above all, the Constitution of
Jam mu & Kas-'lirnir · has been · made to lurther
define the· exis-ting relationship of the State with
the Union of India as an -integral part thereof
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. ·  . 
. 

5Llt is thus cigar that the·State of Jammu &

Kashmir has nd vestige of sovereimty ozi,tside)he 
· Constitution ot1ndia and· its own· Constitutio!l.i..
· which is subordinate to the Constitution of India.
It is · therefore wholly· incorrect. to describe it as
being sovereign < in the · sen,se 9[ Us. residents
constituting a ·sepdrate and distinct class i_lJ:. .
themselves. The residents of Jam mu· & Kashmir,
;; need to remf1id the I-Iigh Court; are first a71d
[oremost citizens· o{India.; ............ �: . ................. "
(emphasis supplied) 
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A copy of the judgment in SBI vs Santosh Gupta...:. (2017) 2

SCC 538 is annexed herewith and marked as Annexure R - 23. 

(vi)In Badrinath vs Govt. of T.N., (2000) 8 SCC 895, this Hon'ble.

Court took the view th$.t during the currency of President's Rfale 

in a State; . orders passed by the President· of India, either 

himself or acting through the Governor of the State, are 

equivalent to orders tpat might have been passed by an: elected 

· Government. In such a scenario, the President of India can

exercise all the powers ofthe State Government. The relevant

portions of this judgmel1t reaq. thus:

''24. In our· opi�ion/ the order of the Governor 
droepirig all.thefouf discfolinary cases including 
the one which wcj,s treated as pending, was passed 
during President.'s Rule and that order must have 
been treated aS · final so far as the . $,tate was 
concerned. In fact it· dropped the · three cases but 
treated the fourth case as pending, even though 
that was also dropped by the Governor. In as 
much a� the Governor's. orders are final, a serious 
question as to jurisdiction of the subsequent 
proceedings in . the fourth · case resulting. in 
'Censure' arises. Merely because the matter had 
gone to the UPSC before Governor dealt with the · 
issue, the Governor's order$ dated 28.6. 77 could 
not have been ignored. By . the date the State 
·received the letter of. the UPSC and passed the
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final order · of censure on .8. 4. 80, the Gover71or 's 
orders ddted 28:6. 77 were already. there and, 
. there{o;e; Goueriiment sho�ld hq�e refrained fro,m 
-,,- ). . . . . .  , •  

eassing the order· oL.:.rensure 1i· . 

.
.

. 

·2s. When an ele�ted Odvernment isi not in office,
the orders of th� Governor ulart; ·35:6(1)( a) as an
agent of the President of India are 'equivale.n,t to
the orders that '•might• have. been passed by an

I , I I 

elected Government· in off,ice·and the. Governor's
,orders had to be giµen eff�ct' fully and could not ·
have bedn ignored either. by the executiue or by the
UnLon Public Sefvice Commission.·

26. Under Suh-cl. . (a) o[ Art. 356(1) of
the· Constitution .· ·o/ 1ndia. the President may_
assume to. hi'msel/ .dll :or any of .the functions_gf
the Gover·7:1-m�nt of the State gn;d all or $iny · of th� 
powers vested in :or exercisable b"t, the Governor or.

·any· body. or authotity-,in the State other than
Legisiature o{ ihe .State. JV.here tb,e President,
after assu,mptioh of the p_ow�;s of the State
;executive. chooses . to : exercise those . '{}.Owers
throug,h the State Gouernm·ent. the latter acts as
the 9-gent o[ the President, acting on the advice oj
the Union Minisiry;• fnsteag, of the State Cabinet.
In short,: when ihe President vests the . Go�ernor 

.with ·the ,qower� of the State Goue·r.nment, Jhe
Governor can ex�rci�e all the powers of the Stat_(}.
G�v�r;nment, wiihout:tije advice o{ his Counc;_U_9f
Ministers. . .. · ... ·.·•· 
· •The · :Qovernor : . becom··es .· iesponsible . to the
President i.e. the Union Government· which has 
·us responsibility; toi the Union Parliament. The .

· Qovernor ., can ·exercise· the statutory power 

ex.ercisable by the .State Governmen,t�(See Basu,
11th Ed; Bhortei•: Coristitution, p. 1192). Once that
power .. was exefcised ·'by the Gov�rnment on
28.6. 77, all the c6nsequential,proceedings leading
to the censure f9,ll to the ground .. " (em:phasis ·
supplied) · · 
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A copy of the judgrrie.ni: in 13adrinath vs Govt. of T;N,, (2000) 8 
' . . ' ·. . . : . . . . � . ' ·. 

C 395 is •annexed herewith and marked 'as Annexure R _· 2:4, 
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(vii) The kind attention offl1is Hcm'ble Court is: also invited, in this

regard, to the jt1dgment of a Division Bench of the. Calcutta High

Court in Gokulanan.cla Roy v Trapada Mukherjee &Ors. ·- ·

. AIR 1973 Calcutta 233,-where the Court had expressed a similar

view. To the extent relevant, the judgment reads thus:

"14. 11he learned Aduocate-General next contended 
and we think rightly, that under· Clause (c) (i) of 
the notification G.S.R . . lvo. 490, it was lawful for 
the President to .act to such extent as -he thought 
fit, through the'Dovernor o/ the State. He also 
relied upon the notification G.S.B. No. 491, by 
which the President directed that all the functions 
of the Government of the State of West Bengal, 
and all the powers vested in or exercisable by the 
Governor of thatState, which haue been assumed 
by the . President shall subject to the 
superintendence,· direct�on and control of the 
President, be exercisable also by the. Governor of .
the State. The.-i.Advoc_ate-General •• argued that 
there was· clear delegation by the President of all 
the functions of the State Government and also of 
all the powers vested in the Governor, which· were 
assumed by �he !?resident by the notification No. 
G.S.R. No. 490, to the Governor of the State. ±:'i.(K1 
a delegation •. it.· was drguelbJ_ully invested �,�f;.
Governor not ·only with the powers of_jJ1e 
Governor, but ctlso with all (he functions of the 
State Government.· which. includes' the duty or 

statutory obligation• of the·. Governor to form .an 
opinion. It seems to· us that there is good deal of 
force in this . contention . · on · · behalf of the 
respondents. Under Article 154(1) of the 
Constitution, the executive power of the State is 
vested in the Gover.nor and is to be exerci§.!}Ji.J2.:x 
him directly or through the Officers subordinate 
to him. The President delegated to the Governor 
not only .the powers of the Ool)ernor, but also the 
functions of the State . Government. Quite apart ·
from the position that delegation of powers carries 

. with· such delegation the duties and statut;ry 
. obligations connected with the power, delegation 
· the· unctions·:o the State Government to the

would i elude within its ambit the 
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12.ower to fQ!)E ... !JJJ_gpinion cibout the necess.if:y_ ol an 
inquiry under the Commissioiis of Inquiry Act. 
' . . . . . 

15. In support of the contention that delegation of
powers · includes a delegation of duties connected
with the exercise of such power, reliance· was
placed by the Advocate-General on a decision of
the Supreme Court in DaluramPannalalModi v ..
Asst. . Commr. . , of Sales Tax. 
MANUISC/02121196'3 : [i964]2SCR286 . A 
. reference may cilso .be usefully made to another
decision.of the $µpremeCourt on this point H. S.

· • S. M. Ali Alqua,dari /J. Commr. ofWakf, West ·
Bengal, MANU lSC/0$$511 !)61 : [1961}3SCR759
. In that case, it was held that where powers and 
duties were inter�connected, .. and it was not 
possible· t� separate on¢ from the other in such
way that the powers might be delegated, while the 
duties . were re,tained and vice versa, the
delegation of th� powers took with it the duties 
also. A similar view was qlso taken in a Bench 
decisio1i of this .fJourt reported in (1970) 74 Cal 

. · WN330." (emphasis supplied) 
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·. A copy of the judgment in Gohulananda Roy V Trapada

Mukherjee & Ors. >,..,. AIR. 1973 Calcutta 233 is annexed

· herewith and marked as Annexu:re R - 25.

(viii) It may.also be pointedout that the reliance sought tn be placed

· on Section 147 of theCo�stitutior1 of Jam�u and Kashmir, to
. . . . . . 

impugn the Presidentfol Order of 05.08.2019 or the Declaration

dateq .06.08.2019, is wholly misconceived. Se.ctiori. 147 of the
. 

. 

. . . 

• Constitution of Jamm't.t. and Kashmir deals with the amendment

of that Constitution,' and places certain fetters on the power of

the Legislative Assembly . of the .· State . to amen:d · that.

nstitution. These fetters are found in the second proviso to 

oe\n\ s �ec ·on 147, which reads thus:
90, �o. s'. 

ate ot Eip1r�

7
·1c ,,�,.•,\•202l 

• l1i .''\!'' 1 

... � .. . of-,
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''Provided furthir that· no Bill or amendmen,t 
seehing to maiie an,y change in:
(a) this section; · ·· 
(b) the provisionfof the sections 3 and 5; or
(<;) the provisions of the constitutioh, of India as
applicable in reJdtion to the State;

shall be introdu¢ed or moved in either house of 
the Legislature." 
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(ix) Section 14 7, it is subn1itted, Cannot in any manner affect; dilute 

or control the power conferrE-)d on the Prf;lsident of India under 

Article 370 of the Constitution of India, and the exercise thereof ' ' 

by the President. Equally, it cannot fet.ter Parliament in the 

.exercise of its. functions under the Constitution of India. The 
' ' 

provisions of. the Constitution of India, including article 
.: . ' 

: ' 

370(1)(d) and 370(3r are not subject to, or subservient to, 

section 147 of the Constitutioµ of.Jammu and Kashmir. On the 

other hand, as has exJ.�essly been held by this Hon'ble Court in 

SBI v. Santosh Gupta stipra, the. then Constitution of Jammu 

and Kashmir was ''subordinate to the Constitution of
'·, 

India". In any event,no Bill or A1nendment of the nature set 

out in the second proviso to Section 147 was "introduced or 
. 

\ . .  
. . · .  

moved in either house of the L�gislature", or even in Parliament. 

The second proviso to Section 147 is inapplicable to the cases at 

hand for this reason as .well. 

(x) Insofar as the impositiqn of President's Rule in the then State·of

Jammu and. Kashmir is concerned, any challenge to the same,
, I ,· 

eluding on the ground of mala/ides,· is also utterly baseless 
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and untenable. This would he eyident f:iom an examination .. of 

the true facts in this regard, which vinclicate the stand of the 

Union of India which have been stated hereinabove. 

(xi) · It is incorrect and misconceived to suggest that any of the

· applicable Rules of tb.e R'ajya Sab�a and• the Lok Sabha were

violated in the. course: of, th� passage of the aforementioned 

resolutions ·on 05.08.2019 a11d 06.08 .. 2019. It is submitted that 
' 

'

' 
' 

' .. · 
'

' .·· 
.. ·· ' 

.··· 

' ' 

' 

. each resolution was taken up and passed by the respective 

House of Parliament strictly in accordance with all applicable 

Rules. If necessary, the mode and manner of compliance with 
. . . : ' . 

the applicable Rules \Vduld be elaborately dealt with at the time 

· of the hearing in this Hon'ble. Court.
. 

. .

. : ' 

4 7. · In addition, this respondent craves leave of this Hon'ble Court to 

submit a further affidavit if required. 

I state and submit that the present affidavit has been filed 

nafides and in the ii1terest of justice. 

oe\hi·• 
. . . --�---.gd. No, S:&0 ��� ate ol ElP" Y . . (Gr,qtv 

.,1• , . i.2,023; ·. 11,:"1.t:1a1t10 Es1-t ,tDF.PONENT , . , . . . . . . . n,sctry /"' Sec�RJ . 
Govt f Honie etary . . 

'r . 1 ATON . . rve;., °6eiri'!iaAffairs . . _. 
erified at New Delhi on t�is 9th day of November/1'2019, that the 

contents of the above affidavit are true and correct to my knowledge 
and belief derived from, the official . records. No part of the above 
affidavit is false and nothing mat�rial ha.s been concealed therefrom. 
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