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IN THE SUPREME COURT OF INDIA
 WRIT JURISDICTION .;
. WRIT PLTITION © NO 1037 OF 2019
IN THE MATTER OF |

MOHD.AKBAR LONE & ANR. ... PETITIONERS
Vs,

'UNION OF INDIA &‘goR‘s.: S RESPONDENTS

- COUNTER AFFIDAVIT ON BEHALF OF UNION

OF IN DIA
| I Gyénesh Kumar S/o Shr1 S K. Gupta aged 55 years presently
,wgrkmg a»s_'Addltlongl 'Secreta;‘y in the Ministry of que
' Afféirs, Gd?érnment of I'pdia, do:_.:,'hereby solemrﬂy affirm and
y .stafe as folié;s.rs:' o |
1. ’l‘hat?n m)’fﬁlcf)fficial capaclty I anx"acquainted with the facfs.of
’l'vthis 'c’ase :and am c»:c;mpétéh.t z’ikhd authdrizéd to swear this

. aff1dav1t on behalf of the Umon of Indxa

it

2. Itis submitted that thé present Writ pét‘ition has been filed on

behalf of the Pe,ltloner along W1th other pet1t1ons seekmg

\ followmg rehefs

A writ in the nature of mandamus, or any WP(C)

other writ, order or direction, declarmg 1099/2019 Dr
that Para c(ii). of the Proclamatzo_n of | Shah Faesal
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President’c Rule" ‘in t‘h‘e State of Jammu

and Kashm1r Vl,de GSR 1223(E) dated

19.12. 2018 and extended v1dc Cablnet
Approval thereto w1th effect ‘frorn‘

03.07.2019 to be- ultra vires Artlcle 14, 19

and 21 read w1th Artlcle 356 and

| therefore void ab 1n1t10 and 1noperat1ve

vs. UOI

An approprlatc WIlt dlrectlon or order

declarlng that .the notlflcatlon dated

19.12.2018 GSSR 1223b and the order

dated 19122018 GQR 12241]"

unconstrtumonal vo1d and 1noperat1ve‘

and as such the Pres1dent ought not to

‘ have acted on the same

WP(C) 1068
of 201:-9
s | Soayib
Qureshi  vs
UOI

a writ 1n the nature of mandamus or any

other wr1t order or. d1rect10n declarmg

that para(c) (11)--of t-he Proclamatlon of

‘. 'Pres1dent S Rule 1n the State of Jammu
and Kashmir v1de GSR 1223 (E) dated‘

December 19 2018 and extended vide
Cabinet Approval thereto with effect

from dJuly 3. 2019 to be ultra v1res'

Articles’ 14 19 and 21 read w1th Artlcle

356 and therefore v01d ab 1n1t10 and

1noperat1ve

W.P.(C) 1165
of 2019 -

Jammu anii

Kashmir
Peoples :
Conference
& Anr. V.
Union (E):f

India & Anr.,

A writ in the nature of certiorari, or any

other writ, order of d1rect10n setting

"_as1de the concurrence given by the
| Respondent No, ‘2 State enabhng the
| President of Indla to issue the

Constltutron of Ind1a (Apphcatlon to the ‘

WP(C)
1099/2019 Dr |
Shah Faesal
vs. UOI
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State of Jammu and Kashxmr) Order

2019 for being m v1olat10n of 1nter ‘alia’

| Artlcle 14 and 19 of the Constltutlon of

India.

A writ - of rnandamus declaring that

1mpugned ‘concurrence of the State” is

'personal advice of Mr. Satyapal Malik (at

| present the Governor of the State of

Jammu and Kashrnlr) and 1s ultra vires
to the Constltutlon of the State of Jammu

and Kashm1r and cannot be used as

concurrence of the State for i issuing any

order by the Pres1dent of India

WP(C) 1013
of 2019
Manohar Lal
Sharma  vs.

U0l

| A Writ'in the nature of_ certiorari or any

other{':ig(/rit, order or direction, setting

aside . the conc'urr‘ence given by the

' Respondent N02 State enabhng the

Presu:lent of Incha to issue . the

Constltutmn of Indl_a._ (_Apphcatlon to the

State of Jammn and - Kashmir), Order

2019 for being :i-n’yiolation of inter alia

‘Articles 14 and 19-of the Constitution of

India .

W.P.(C) 1165
of 2019 -

Jammu and

Kashmir
Peoples '
Conference
&Anr. V.
| Union of

India & Anr.

A writ of mandamus declarlng that_
adv1se/recommcndatmn of the Governor‘

of the State of Jammu and Kashmlr WP(C) 10;.13

Mr. Satyapal Mahk) without havmg

'adv1ce and consultatlon of the Chlef

‘ ‘Mmlster and - Cabinet Mlmsters, 18

unconstitutional, illegal and ultra vires

to the Clause 35 of the Constituticn of |

Jammu and Kashmir.

of - 2019
Manohar Lal |
S’harma ' ve.
Uo1I
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A writ in the na'thré Of"rhan‘d'amUS or any

other Wl‘lt order or dlre(.tlon declarmg

that ::%the Constltutlon ~of India
_:(Apphcatlon to the State of Jammu and
- Kashxmr) Order 2019 numbered C. O No.
: 272 dated 05. 08 2019 ‘as ultra v1res'

Art1cle 14, 19 and 21 of the Const1tut10n,

_ unconstltutmnal,, v01d and 1noperat;ve ab

1nitio.

WP(C)
1099/2019 Dr.
Shah Faeéal
vs. UOI
WP(C)
1070/2019
Radha
Kumar vs
vor -
WP(C) 1068

of 12019
Sovayib

Qur'eshi' vs.
U0l ‘
W.P.(C) 1165
of 2019 -
Jammu and
Kashmir.

Peoples

Conference

&Anr. V.

| Union  “of|

India &Anr.

A writ of mandamus,,td"Respondent No. 1

for quashing of the ir'hpugned:;notification

| GSR 551(E) Order No. C.0. 272 of 2019
N dated 5" August of 2019, for amending
Art 367 of the Constitution of India being

illegal, unconstitutional and void  ab

1nitio and ultra vires to the Constitution

.of Indla to prov1de complete Justice

WP(C) 1013].
of - 2019
Manohar Lal|

‘Sharma vs.

8(8))

WP(C) 1048
of 2019
Shakir
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the Respondent No Z to prevent all forms
of human rlghts v1olat10ns and exercnse
¢onstraint whlle deahng with the bona

fide citizens of the nation

Shabir ~ vs.
Uol |
WP(C) 1082
of 2019 |
N Farooq
1 An appropnate ert quashmg the | Ahmad Dar
10. | Constltutlon gApphcatmn to Jarnmu and | vs. ITOI
, Kashmlr) Order 2019 dated 05 08.2019 WP(C) 1062
| | of 2019 Inder
Salim s
vor
WP(C) 1087
of 2019
e S | Mohd. Akbar |
An approprlate ~order.. declaring ,
e Lone vs. UOL
Pres1dent1al Order Presidential GSR ‘
11. WP(C) 1104
551(E) (CO 272) unconst1tut10na1 vord
S : of 2019
and 1noperat1ve .
4 Muzzafa1
Igbal Khan
' . . i vs. JOI
A ert of mandamus or any ':o:ther
approprlate wrlt thereby declarmg all| o
actlons of Respondent ‘No. 2" in ‘WP”(C). 1048
- furtherance of CO 272 of 2019 as v01d ablof = 2019
|12 1n1t10 ultra vnes and further dlrectlng Shakir .

Shabir ._'v‘s.
UOI |

A writ of mandamus or any appropriate

Al writ ithereby -"decl'aring the powers

_"_exer'cis_ed by Respondent NO. 3 in

WP(C) 1048

Qf 2019

' Shakir
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Shabir vS.

Order GSR B551() (CO  272)

unconstitutional, void and inoperatn{e.

A writ in the nature of mandamus or any
other wrlt order or: dlrectlon, declarmg
| _that the declaratlon under Art1c1e 370(3)
of the Constltutwn numbered C. O No..
273 dated 06. 08 .3019 as- ultra v1res

| 15.

read with Articifé 370 ‘and 356 of the

| Constitution and 'other : provisions

R e6e\“‘ 4180

Fartherance of GO 272 of 2019 dated
05.08. 2019 in v101at10n ofAltlcle(s) 18 21| UOI
and  the bas1c structure - of - the |
‘ COnstifution.of India | | ,
T WB(C) 1210
A Writ of certior'ari' or*"any"'appr'oﬁriéte of 2019
14, writ or’ order(s) declarmg Prebldentlal Mohd.
| Yousuf

| Tarigami vs.

U0l

TWP(C)

Article 14, 19 an_d 21 of the Constlt_utlon:_

1099/2019 Dr. |
Shah Faesal
vs. UOI
WER(C)
1070/2019
Radha
Kumar - vS.
volr
W.P.(C) 1165
of 2019 -

Jammu and

WO
x 'aeQ.‘S of B "\3« '

impugned notifi"(éatiqn GSR 562(E) order

therein, unconstltutmnal vo1d ab initio | Kashmir

and unoperatwe ‘ ' Peoples |
Conference

&Anr. -V,
' Union _éf
India & Anr.
A writ of mandamus quashing the |WP(C) 1013
' of 2019

No. 273 dt 6% ‘August of 2019 for

Manohar Lal
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amending Art 370 of the Constitution of

India being illegal unéons’ci,ﬁutional and

1 vold .ab 1initio . é'nd ul-t_ra -vires to the

. Constltutlon of Indla

Sharma vs.|

UOI

A writ in the nature of mandamus or any

othex appropmate wrlt dlrectlon or order

WP(C) 1068

Presidential Order GSR 562(E) (CO 273)

unconstitutional, void and inoperative.

declarmg ‘the Presxdentlal Order dated | of ‘20'1_.9
|17-106.08.2019  Presidential - GSR562(E) |Soayib
('0027.3)‘{as ultra,wre,s the Constltutl.on of | Qureshi vs
India,  void, .funéonstimﬁonal and | UOI
B inopez}ét’ive. Lo | | A
WP(C) 1082
of 2019
| b Farooq .
Issue an appropnate wnt for quashmg Ahmad Dar
',,18' the Presu:lents Declaratlon under Artlcle vs. UOI |
370(3) dated 06.082019 -~ |WP©) 1062
’ of 2019 Inder
‘ Salim : vs
| UOI |
] T , WP(C) 1037
Issue an appropriate .order declaring N
119, 1 . L of .. 2019

Mohd. Akbar

Lone vs. UOI
. TWP(C) 1210
A writ of certi'o.if'ari'jor. lany fapprop:;riate' of " ;2.(:)19
writ oif order(s)"_i‘:declér.ihg Presidéhtial Mohd.
Order GSR  562(E) (CO e273) Yousuf

unconstitutional, void and inoperative.

Tarigami vs.

Uo1

A writ in the nature of mandamus, or any

other writ, order. or. direction declaring

W.P.(C) 1165
of 2019 -
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that the‘Declafa‘tiibn"Un'der Article 370(3)

of the Constitultfiign;'lnu-mber’ed‘ CO. No.
| 273 dated A'ugu.s‘t 6. 2019 as ultra vires

Articles 14, 19 and 21 ,of the read with
Article 370 and 356 of the Constitution

and = other . provisions  therein’

unconstitutional, - void‘ ab initio . and.

inoperative

22.

A writ in the nat@i‘e of mandamus, or any
other writ, order or direction declaring

the Jammu and Kashmir Reorganisation

Act, 2019 as ultrai.vi_i*es Article 14, 19 vand»

2 1 of the Constitution read with Arti:cle 3,
370 and 356 of the Constitution,

unconstitutional, void and unoperative.

Jammu and
Kashmif'
Peoples
Conference
&Anr. V.
Union of
India &Anr. ‘

WP(C)
1099/2019 Dr.
Shah Faesal
vs.,UOI
WP(C)
1070/2019
Radha
Kumar  vs.
UO0I

W.P.(C) 1165
of 2019 -
Jammu .a.nbd‘ ‘
Kashmir "
Peoples
Conference
& Anr. V.
Union éf
india&Anr-.

A writ - of mai#da»mt1s quashing the
Jammu and Kasfhmﬁr Reorganisation Act
of 2()‘19::'notifie<:i_: as No. .‘34 of 2019

.dt.9.08‘.2:019 beihg_ _illegal, arbitrary,

WP(C) 1013
of 2019
Manohar Lal

Sharma V8.
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unconstitutional -and ultravires to the

.' v‘Constituti‘on of' Indi'a" as well . as

" Constitution of the State of Jammu and

Kabhmlr to prowde complcte ustlce to

the Pet1t1oner,

UO0I

Quash and set ‘aside the Jammu and

WP(C) 1062
of 2019 Inder

24. , ,
Kashmir Reorganisation Act 2019 Salim vs.
o Uol
S [WP(C) 1082
An appropriate w‘r1t“ order of d1rect1on for '
of 2019
195 restramlng the passage/enactment of the :
o Farooq
Jammu- and Kashmlr Rcorgamsatlon .
: Ahmad Dar
B111 2019 .
vs. UOI
“TWP(C) 1068
of 2019
| Soayib
Qureshi vs'._
- - |vor |
An appropriate“ o:rder' declarilug" the | WP(C) 1037
1 96 Jammu and Kashnur (Reorgamsatmn) of 2019
Act of 2019 unconstltutmnal V01d and | Mohd. Akbar
inoperative. Lone.vs. UOI
WP(C) 1104 |
of = 2019
Muzzafar

| Igbal Khan
| v UOI

.A writ of certwran or any approprlate

writ or: order(b) declarmg ’l‘he Jammu

' ‘and Kashrmr (Reorgamsatlon) Act 2019

as unconstltutlol}al, vo_1d vand,moper‘atlve.»

WP(C) 121’0
of 2019
Mehd.

Yousuf -
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‘Tarigami vs.

UoI -

28.

An appropriate"Writ’- order or dir'ection;

restralnmg the Respondente from takmg

any actlon pursuant to C.0. No. 272, 'C.0.
No. 273 and the Jammu and Kashmlr

1 (Reorgamsatlon) Act of 2019.

WP(C)
1070/2019
Radha
Kumar vs.

U0l - -

| 29.

Declare ‘that all consequent1al actzons-'

based on the Const1tut1on (Apphcatlon to

‘Jammu and Kashmlr )Order 2019 and/or

the Declaration made'-by the Presldent
under Article- 370(3) oi the Constltutlon
vide Notlflcatlon " dated * 06. 08 2019

‘bearing GSR 562(E) are v01d ab 1n1t10‘

and consequently quash and set them-

aside.

WP(C) 1062

30.

An appropriate. order or direction for
hearing the ﬁresen‘t- writ by the
Constitution Bench of this Hon’ble Court.

An approprlate order under Article 142

thereby mcludmg the w111 of people by

'dlrectxng the Respondent No 1 to hold
- | referendum w1th regard te the above

mentioned subject ".'rria‘bcftert'e settle the

impending Kashmir issue amicably,

without any unnecessary loss of lives.

of 2019 Inder
Sa{im Vs
UOI

3 'WP(C) 1082
of 2019
Farooq
Ahmad Dar|
VS. UOI -
WP(C) 1048
of 2019
Shakir =
Shabir  vs.
vor
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'PRELIMINARY SUBMIssloNe'

At the outset 1t is subrmtted that the Union of India, is f111ng

this comprehenswe counter aihdawt deahng w1th the entlrety

of the issues raise'd ‘m_varlous petitions without advertlng to

individual gr-ounds raise'd therein as, in a reference to the

Const1tutlon bench th1s Hon’ble Court will conmder and demde

' ‘. | only the questmns of law 1nvolved

Before setting out in v_"r_de'tia'il _:_the stand of'f.‘the ‘Union of India in

'f'.regartd to ;the grouncis ralsed "and the;irieliefs sought in the
R current batch of casee ret;erred ebove, the ‘leeve of this Hon’ble
. Court is sought to sun1n;eri’se, in a few;'éhort paragraphs, the

,actions‘. of the Presitlen‘t; of India the Parliament and th'e
Central Governmcnt- whlch have been 1mpugned by the.
; petltloners This summary, w1th a brlef background is set out
in peragraphs 5 —-. Qi.:below,..v Mor-e elajborate subn'usswne in
- response to. the .issue'{s_]' ra1sed in the Wrtt,'petitions. are .setout‘

: thereafter in this effidavit; L

Article 370 in its original "'formi;" which' was constitutionally

" described ae a temporary prOVision wit'h:.' re.spe’ct to the State of

Jammu and Kashrmr formed part of the Constltutlon of India

as adopted by the Constltuent Assembly on 26.11.1949. To the

e tent relevant for adjudlcatmg the 1ssues at hand, it contamed

th ee. s1gnlﬁcant clauses
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- () Artlcle 370(1)(c) prov1ded that the prov1s1ons of Artlcle 1of

the C‘onst1tut10n as wcll as Artlcle 370 1tself would apply

in relation to the‘_btate _of Ja‘mmu.and Kashml«r. '

'(ii) .Arti.cle ;‘370(1)(d)i.::stated‘,:that éuch of the other provisions of
 the Conjstitutio;f:'_ofl Indla shall ap:}"o,’ly',in relation to that
‘ .fState ‘féubject tosuch é%cCeptions and meelificationé ds the
- President. may byorderspeczfy” ’
The two ﬁfo\risjoé%f;o Aiﬁticle 32"70(1)((1) laid down tiw
requirement for?:ebneultiation}concu?rence, as tohe case may
..be, of the Stage Government fof ‘the _“exceptiohé and -

“modifications” r:h"j._ajldevby;the Eifesideﬁt of ,India..
(i) ‘TFinall, Clause (3) of Article 370 provided  that,
notwithsténding-,'ariything in other provisions of Article

370, the Presid'entﬂ_o'f ‘India may declare, by a public B

‘notification, that the provisions of Article 370 shall cease
"to be operative, ‘.Or s‘hall operate with such exceptions and

A 'mod1flcat1ons as, the Pres1dent may specxfy
o ] :

The prov1so to Artlcle 370 required that the

3 recommendatlon of the Constltuent Assembly” of the

State of Jammu and Kashmlr would be necessary before

Rajendra h Kumar

Regd. No. § 5780
Dagteof Expir
27th Ari*%

the Pre51dent issues such a notification.

- The power under Artiele 370(,1)(d), to apply the provisions (other

“than Articlle‘s} 1 and 3’70) of the ..Constit.u'tion of Indié, to fhe
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~ State of Jammu and Kashmir, has exercised by the President of
India on numerous o‘eca's.i_ons aftér coming in to force of .the

“constitution bf India.

The f1rst Pres1dent1a1 Order under Article 370(1)(d) was

vpassed on 26 01 1950. 1tself ThlS was superseded and replaced

by another Pre81dent1a1 Order 1ssued in the year 1954 [i.e. the

Constltutlon (Apphcatlon to J ammu and Kashmlr) Order, 1954] ‘

Thls Pres1dent1al Order of 1954 was amended from time to tlme
on more than 50 occas_io’ns,j 1n public interest and in the national

, interest.

‘The power under Artlcle 370(3) of the Constitution was

also exerc1sed in the year 1952 when Artlcle 370 was m0d1f1ed

by declarmg that. the reference to the ‘Maharaja in the

'explanatlon to Artmle 370(1)(b) would be construed as a

reference to'.the Sadar-e~RLyasat .of the ,erstwhile State. Thls

' declaratlon was 1ssued by the Pres1dent on the recommendatlon

of the Const1tuent Assembly of the erstwhlle State of Jammu

and Kashmlr, wh1ch was then in ex1stence, 1n accordance w1th _

the prov1so to Artlcle 370(3) and was. necess1tated by the fact

N ‘that the MaharaJa had by then ceased to exist and had been

‘replaced by the Sadarf_e-R1yas_at.

s has been explained' in greater detail .in later paragraphs of

this affidavit, it was observed over the years that the existing

regime under- Artieli-e 370... of ‘the Oonstitution; and the
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exceptions/rnodifications"c'arr:ied out to -o‘ther provisions of the

Constltutlon of Ind1a by Pres1dent1al Orders ‘issued under
Article 370(1)(d) were 1mped1ng, rather than enabhng or
fac1htat1ng, the full mtegratlon of the erstwhlle State of Jammu
and Kashmlr with the rest of the country which was nelther 1n‘
the nat1ona1 1nterest nor. in the 1nterest of the State of J ammu
"and‘ Kashm1r The m 11tants and separatlst elements, with the
’support of foreign ‘ffor‘c_:es ,inimij_oal to-‘ India, wWere taking
advantage ot the s1tuat10n and sowmg d1scord discontent and .
even secessionist feehngs among the populace of the State
What is more, the re31dents of the erstwhlle State were also

bemg demed all the beneflts of’ the rlghts guaranteed by the -

Constitution of India to all other c1t1zens of the country.

It is a matter v&hich cannot be disputed that exis_tencvef of
Article 370 for over seVen decadesu Inspite of it being an having
been concelved to be’ merely a teznporary provision, prevented :
' the people of the State of Jammu and Kashmir to receive the
beneflts of evolvmg legal systems as even the amendment of the

Const1tut1on of Ind1a and other law of the Parliament were not

apphcable to the said State creatmg a separatist mindset.

Ac ordingly, a decisi'on was tak'en that it would be in. the
nat"nal 1nterest and m the 1nterest of the security and
‘ in egrdty of the country, that; the"existing; regime under Article

~"370 be discontinued. - It was also decided that it would be
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eesential thatr the entlrety of the fjrovisions of the Constitution

v of India be rnade apphcable to the erStWhlle State of Jammu and

Kashm1r S0 that the Sald State and its people may enjoy the full

_'protectlon of all of theprowswns of the Indian Constitution as
“well as all "eivillpenal ..Welfar"e» legiélations are made applicable.
vThls would also act as a catalyst for enabhng the State to
'->'ach1eve its development potentlal to the fullest and to prov1de |
v.to 1ts people the best pos31ble standard of living in an
.atmosphere of peace, amlty and tranqulhty
lThese eonstltutional_;f}‘:deci'slerlls 'Were .eff‘fectuated strictly in
' accordance:With.thelzfeQullelﬁaentSfOf .the;:';C"ohsti‘tution of Irxilla, '
in the followmg mannel* ‘ ‘ . ‘

@ On 0508 2019 Cthe Pre‘s;fdent of India issued -the

‘Constitution (Applieation to Jammu and Kashmir) -O'rder, .
| ;:2019’,: m exe.rciSe ofihis" power unde’r Article 370(1)(d). of
the Constitutio‘a. | This Presideatial Order of 2019
super'seded the-aforementioned earli'er Presidential Order
of 1954 in its entlrety, and prov1ded Lnter aha, that all the
vprowsmns of the Constltutlon of Indla would apply te.the
‘,erstwhlle State‘;._of Jammu and Ka"s,hm_n* subject 'onlyto

\- rtain modifica'tiens to Article 367

\{\th) T e said mod1flcat10ns to Artlcle 367 under artlcle

"M"‘
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“To.article 36 7 there shall be added the followzng
clause, namely —

14 Fo’r the purposeé of this Constitution as it
~ applies. in relatwn to the State of Jammu and
. Kashmir— :

(a) references to this Constitution or to the

~ provisions thereof shall be construed as references
to the Constitution or the: provisions thereof as
applied in relation to the qa"id State'

() references to the person for: the time ‘being
recognized . by " the ‘President on  the
recommendation of the Legzslatwe Assembly of
the State as. the Sadar-i- -Riyasat of Jammu and

" Kashmir, acting on the advice of the Council of

 Ministers of the State for the time being in office,
shall be construed as references to the Gouernor of
Jammu and Kashmzr

" (c) references to the Government of the said State
shall be construed. as including references to the
Governor of Jammu' and Kashmir acting on the
advice of his Council of Ministers,; and

(d) in proviso to clause (3) of article 870 of this

Constitution, = the  expression - “Constituent
- Assembly of the State referred to in clause (2)”

shall read ‘Legzslatwe Assembly of the State”.”

1

(i) It is no't-'eworthy.‘tha_t' on theu‘date of passing of this order

by th‘e Pre's,idenp_ of _India, the erstwhile State of Jémmu
a_nd Ka_shmir was jun'”d'er AI_)_"resider.lt’s Rule in term’s.‘of

- Article | 356 of "'.the- Constitution. The circumstancés

_ admg to the 1nvocat10n of Artlcle 356, in December 2018

R e%)e\‘“ 1%“

e iy
o0
it w\ v

. have been explamed in- gredter detaxl In other portlons of
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One of the consequences of this Pre51dent1a1 Order, by

: v1rtue of the 1nsert10n of Artlcle 367(4)(d) extracted above,

woulc_i be that the refe'rence,to the ‘Constztuent Assembly of

. the Stote* in the prdviéo to Article 370(3) would now be

construed as a r‘efere:noe to the Legislative Assembly of the

ferstW_hﬂe State.. ;

Furthermore, in v1ew of the lmposmon of the

'Pre’side-nt’s Rule. *»in:', th'e | er‘stwhile State, and the
d1ssolut10n of the Legrslatlve Assembly of the erstwhlle
'-"State by the Governm even pr1or thereto (m November
"”2018), the functlons of the Leglslatlve Assembly and

.:r'leg1s1at1ve counsel would have to be performed by

, Parhament as- mandated under Artlcle 356/357 of the

Constltutlon of Indla. In other words,, the recommendatlon
to th'e Presiden't of India 'under '-'the' proviso to Article

870(3) of tho (‘onstltutlon would be made by the

f Leglslatlve Assembly of the erstwhlle State (and not the
.‘Constltuent Assembly of 't'he State), and in & 51tuat10n
.where : the Legislative Assembly of the State  stood

-‘dissolved, the Phrliarr_xent would he the only competent

nstitutional body to - ma_ke the .necessé‘ry
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(V) ‘Accordgingly, phrsuant_ to 'the iesuance of the above
| ‘Pres1dent1a1 Order a resolutlon Was placed before the
-l',.RaJya ‘Sabha on the ‘same. date recommendmg to the
President that ‘Article 370 itself be modified, by the

issuance of a pubhc notlflcatlon under Clause (3) of Artlcle

°

i 870. . : :

The mod1ﬁedArt1cle37O ,wot;lld replaee the et{isting :
_provision in 1ts "e:nt.i"retyvf,’“and ;voul,d etate that 'fall |
provisions of the Constltutlon of Indla would apply to the

“erstwhile State of J ammu and Kashmlr
Secondly, '1 eecond resolutlon.was also passed by the
Rajya - Sabha acceptmg the ‘Jammu and Kashmlr
;'Reorgamsatlon B111 2019’ ‘wh1ch had been referred to 1t
.. 'by the Pres1dent in terms of Article 3 of the Constltutlon '

of India.

~(vi) -The "Jammu and Kash”r_hir R’eorgahization Bill, 2019",w:as
itself tabled in .'_the ‘_Raj‘ya 'Sabha on the same date after

takingithe views of the 'Lok‘-Sabha.

ii) The RaJya Sabha after expressmg ils views as

‘ ontemplated under Axtlcle 3 of the Const1tut10n of Indla

P ssed the said ']_3111.:‘

The ‘Jammu and Kashm1r Reorgamzatlon Bill, 2019 was

then tabled in the Lok Sabha on- the next day, i.e. on
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- 06.08. 2:()‘19 for the :consideration of the Lok Sabha. Both

the above resolutlons wcre also placed before the Lok

L jSabha In other words the Lok Sabha also took up: for

: (ix)

discu’ss‘ion reso’l-'utl'ons .rela‘tmg to the recommendamon to

‘ the Pres1dent of Ind1a for modlﬁcatmn of Article 370 n
‘exerc1se of powers under Art1cle 370(3) -as well as to the

’acceptance of t‘-he-?J-ammu .:and K__ashmlr Reorganization

Bill, 2019’

“After a detai].ed‘é%}'dis,cus;sfic)n,'_} the sa-id resolutions as well as
‘the ‘Jammu an':di' Kashrh:ir Reorganl.zation Bill, 2019’ were
'_‘passed by the Lok Sabha on the same day

"Based on the recommendatwn made for the mod1f10at1on

of Art1cle 370 (by the aforementmned resolutlons) by both

Houses of Parhament to the Pres1dent of India, the

Pre51dent 1ssued a pubhc notlflcatlon on 06 08. 20]9 in

-exerc1Se of h1s poWer under ‘Artlcle 370(8). 'l‘hls

not1f1cat10n declared the then ex1st1ng Article 3'70 would

‘cease to be operatlve, 'and-.‘would‘;‘ be replaced with the

followihg clause:

"870. All provisions of this C’onstitution, as
amended  from “time to time, without. any
modifications. or. exceptwns shall apply to the
State of Jammu ‘and Kdshmir noththstandmgg
anything contrary contained in article 152

article 308 .-or: any other qrtzcle nj tth»
Constitution or -any . other provision of the
Constitution of Jammu and Kashmir or ary law,
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document jz‘idgéfnént o'r‘dinan'c"é, order, by 'Zaw,
rule, regulation, notszatzon, custom or usage
having the force of law in the termory of India,

or any other- Lnstrument treaty or agreement as
" envisaged under article 368 or otherwise."

- (xi) Thereafter, on. 09 08 2019, the President of Thdia granted
assent 10 the ‘Jammu and Kashrmr Reorganization B111 .

', 2019, Wh1ch as explamed earher, had been passed by'
v_"both Houees ‘Aof : .Parl;ament. , afterf expressing - thelr |
‘respective v1ews The Jammu : and | Kaeht11ir |
Reorganisation Act 2019was published ‘n the foicial
Gazette on the same day. |

(xii) In e_}_:ercise of iAte"r powér under Section 2(a) of the Jammu
. '.‘an.d ' Kaehmir szeojlf.gan.isatien ‘Act_, - 2019, the Central ‘

| ’Governrhent'th_e}a An‘eﬁi‘f.ie‘d 31.10.2019 as the “Appointed
vDay”’fé»r;the p.afla'qseej.,jof tf{ie"said Act. The Lieutenant

' Governe‘rs appoi;i.tedf byltlle PreSident under Article 2'39 of

the Const1tut10n have taken charge on the appointed date

in the new Un1on ’I‘ermtory of Jammu and Kashmir and

‘the new.Unlon Terntory of Ladakh.

- I state and submit that it is the stand of the Respondent that
“the pfesen’f batch df : petmone iconcern‘s-i the constitu‘tional

' alidity of the 1mpugncd actmns/leglslatlve measures under the

s

C nstitution. It is submltted that whlle JudlClal review is part of

the Constltutlonal power of th]S Hon’ble Court it ig submltted

‘that the Just1f1cat10n efflcacy, des1rab111ty and the w1sdom of :

e —
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v'such ,deciai‘ons of the Hon blé ‘:_“‘?President as well as : the

B Parhamcnt is not amenable to JudlClal rev1ew

It 1s-subm1tted that- thevsphere of constltutional challéenge

“is to be hmlted to Part IH of the Const1tut10n and the pleadings

of the Petltlone“s w1th regard to the ratlonahty or the wisdom of

1mpugned, demsmn/leg_;s-latwe measures,_:are to be rejected by

. this H’On’b1¢: C o urt. AR

111

It is submitted that Article 370 of the Constitution of India is

: contained in the Chapter XXI .o'f the Constitution that deals with

temporary, trans1t10nal and spemal prov1s1ons in relatlon to

certam states The spec1a1 prov1s1ons from Article 371A tO:

Article 37 1J contaln spe(nflc provmons for certain states such as ’

Maharashtra Gu;arat Nagaland Assam Mampur Andhra

Pradesh, Telangnna Q»lkklm M1zoram Arunacha] Pradesh Goa
“and Karnataka. HoweVer,' the entlrety ;of the Constltu.tlon‘ of

India .is applicable to all of these states.

On the othar hand in case of the then State of Jammu and

--Kashmlr n the flrst 1nstance on the Constltutlon of Indla

commg into force onl) artlcle 1 and Artlcle 370 applied to that

- State. All other prov1s1ons of the Constltutlon were to be rnade

'apphcable to the then State of Jammu and Kashmir by the

res1dent of India, w1th such exceptlons and ‘modifications as
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12. 1s ~tate and submit that the past hlstory of all the events prmr to
the country‘gamlng mdependence 1nclud1ng the accession of the
Maharaja . of Kashmtr, to the Union of Indla, to the extent
relevant to the issuea :.at. -ldand, has been iset out in detail in the

| judgment of this Hoﬁfble ‘COurt in the caée'of PrehtNath Kaul

" vs. State of Jammu & Kashmtr - 1959 Supp (2) SCR 270 |

- /AIR 1959 SC 749 as well as in Mohd Maqbool Damnoo v

State of J&K (1972) 1 SCC 536 The tactual situation found

by this Hon’ble Court is not being repeated herein for the sake of

brevity, and may be read as part and parcel of this affidavit.

I state and submit that'the'vConstituent'Assembly se,t'upv'for _

_'frataing the Constitution*bf I'ndia, ‘commenced its sittings”oh
| ‘09 12, 1946 I state and subrmt that four representatwes of the
‘then State of Jammu & Kashmlr headed by the then Prlme
M1n1ster of J ammu and Kashmlr (Shelkh Abdullah) partlclpated
in ‘the dehberatmns of the Constltuent Assembly fro-rn
i 16. 06 1949 onwards when draft artlcle 306A (later Article 370)
‘was also d1scussed and debated The Constltutlon of Indla
- included a‘ temporary' prov131on, relatmg to the then State of
.','Jammu & ‘Kashmir wh1ch was adopted by the Const1tuent
_Assembly, obv1ously, .w1th the consent of the members
r presentmg Jammu & Kashrmr Th1s prov1s1ort became Article

57 of the Const1tut10n of Indla as a temporary prov181on only



=

~m——

%

14. 1

15.

'.erstwh"ile State of Jaiﬁ}nu!‘and Kashmir did not in any manner

WWW.LIVELAW.IN

23

I state and submlt that in. the year 1951 the Constituent

i

__Assembly for frarnmg the Constltutlon of Jammu & Kashmlr
was b'rought into ex1s*tence'.Th1s‘ Constltuent Assembly, after

: the completlon of the task of draftmg the Constltutlon of Jammu -

and Kashm1r, ceased to ex1bt w1th effect from 26.01. 1957

I state and submivti“ffﬁha'ti-fne Cénstlitdjent‘Aslsembly of the

deviate from the provisions of the Constitution of India which

~would be applicable .to the erstwhile State of Jammu_'_&

Kashmir. The Con_stitntien of Jammu and Kashmir adopted by

this Constituent Assembly included, Section 3, which

unequivocally stated as under‘ :

“State of Jammu and Kashmzr is and shall be
an zntegralpart of the Union of]ndza

,Addmonally, Sectlon 5 of the Constltutmn of Jammu and

Kashmlr stated read a‘s under :

“The executive and legzslatwe power of the State
extends to all matters except those: with’ respect to
. whwh Parliament has power to make laws for the
' State under the- :provisions o _f the Constltutwn of

India” (emphaszs supplLed)

9

.There can be no- doubt therefore that Jammu & Kashrmr

- 'became an integral part of India, and the’ Constltuent Assembly '

of Jammu and Kashn_nr, ‘an elected ,b.ody, had also given 1fcs

mprimatur to the pro&isions of the ConstitLitién of India.
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16. I state and submit t‘hat as. brieﬂy pointed out above, under
.[Art1cle 370(1)(d) as many as 54 Orders have been issued, from

tlme to time. The f1rst such order [The Constitution "

(Apphcatlon to Jammu and Kashmlr) Order 1950] was 1ssued "
on 26t January 1950f1t‘self -when the Constltutlon of India came
into force Thls Order was amended tW1ce and was ultlmately

superseded by the ‘Constltutwn (Apphcatlon to Jammu and
Kashmir) Order, 1954 1ssued on- 14t May 1954 This Order
applied the provisions of the India_n Constitution to Jammu and

Kashmir, with a number.of modifications and excentions. An

| am‘endment?was mad’é‘?to this'Order on 26th February 1958, to
che effect that prov1s1ons of the Constltutlon of Indla, as in force
‘on 15t F I‘ebruary 1958 were apphcable the then State of Jammu
and Kashmlr however agam with several modifications and
‘exceptlons Thereafter in the year 1965, another 51gn1f1cant
| amendment was carrled out to th1s Order making provisions of
| the Const1tut10n of Indla as n: force on 20th June 1964 apphcable
to J ammu and Kashmn, agam ‘w1th certam exceptions and

__mod1f1cat10n's...A totalo_f 54-amend;‘ments __had been carried out,

from time to time, to t’his Order prior to '03.08.2019. A copy of

the orders issued under Art1cle 370(1)(d) t11] 03 08. 2019 1s

nnexed hereW1th and marked Annexuxe R 1,
1 state and'subm‘it -‘,'-,jthat though prOVisions of the Indian

Constitution, as on 'Z.Qt?{.June 1964, -were applied to Jammu and
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. Kashmir, still major additions, omissions, exceptions and
‘modifications. to Indian- Constitution *still continued. - To

illustrate, one of the'-:‘inajorv.C'onstitutional'ambiguity that was

created was the addltlon of a new prov151on (Artlcle 35A) to the

Constltutlon of Ind1a (ae apphcable in Jammu and Kashmlr) I
state and submlt that th1s provmon enabled the then State to

" make laws giving spec1al r1ghts and pr1v11eges to"Permanent

: Reszdents, while 1mp’oivs’1ng‘restr1ct10ns upon others.

' :,It is 'submitted”‘ th:_at'.the following deprivations of the‘

residents of _the erstwhile State of Jammu and Kashmir acted as

a deterrent against complete integration of the erstwhile State.

Chapter III of the Censtifution df Indiaf","i'.e.-- the ﬁmdamental
‘rights, guaranteed tbt ail c:i"tizen‘s of I?ndia were not made

g apphcable to the people of Jammu and Kashm1r in entlrety An

addltlonal prov1so to. artlcle 3 was added whlch mandated the

" consent of the then State Leglslature for reorganisation of the
’erstwhlle State of Jammu and Kashmn The subJects in the
Concurrent List Qt,tnejbeyenth Sehedule to the Cdnstltutlon of
‘Indiabl were ad'ded totheState L1st in _"S.O‘ far as Jammn and |

Kashmir is concerned-and further, the residual power powez} of

the Parliament in the ZI_Jlli:on List was also vested with the State |
Assembly. Article 170 of the. Constitution; relating to: the
composition of the State 'Asse,m'bly and delimitation of assembly

ynstituencies was omitted for Jammu and Kashmir.
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1 state and submlt that Artlcle 35A 1tse1f proved to be a serious

~obstacle to the soc1o economlc development of the erstwlule ‘

State of Jammu and- Kashm1r It has prevented 1nvestments in

the State, and adversely 1mpacted job creatlon for the youth

~which' again resulted 1n a cascadlng effect on other

developmental .indicato’rsf, It;.has led to a d'iscriminatory regime

' against citizens of the erstwh’ile:f‘ State from the rest of th‘e

co*untry" as well as a-,_lar'ge' number of residents of Jammu and

- Kashmir (those whd‘,‘;:wer’e not ‘State subjects). I state and :

‘ submit that womeriv ‘of vthe 'erstwhile Stat: were also

19.

’d1scr1m1nated agamst 1t they chose to marry a Non Permanen‘c

' Res1dent

I state and. submlt that it has been felt over the years that this

" regime has worked to; the detr1ment of the State 1tse1f and has

--sig‘nificantly contributedv-to -the'graVe , problems of terrorlsm,

m1htancy and separatlsm whlch plague 1t I state and submit

" that 1n1m1ca1 forces from atross the border have exp101ted the

-

. situation. The overall economlc development in the State has

- been severelyf hinder’éd on account of these factors, and, as a

result, the erstwhile»?_;State; has failed to live up to its full

~ development potential. The growth potential of the erstwhile

: State was lar{,ely untapped desplte large monetary support from

the Gove1 nment of [ndla The 1nternal resources of the erstwhlle

Rajendra Kumar
Delhi

Regd. No. 5780
Date of Expir.,

~ State both public and privatei are very limlted, and the situ‘ation

27th April- 206

%o
by
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“in the erstwhlle State coupled w1th the. legal reglme, operated

 asa severe d1smcent1ve to pr1vate ﬁnanc1al 1nvestment I state

and submit;.t_hat theré :are no ‘private. universities in the

erstwhile State. 1 st_at‘;e and.'_-'subm:it that‘the'tourism potential

has remaine‘d severel&"- under' exp’vloited. I istate and submit that

the utter lack of 1ndustr1es even in comparlson to other hill

‘ states has contmbuted to the economlc detrlment of the 01t1zens

~Istate and submit th,a,t, in terms of -educatlon, the local medlcal

- and engineering Colleges were unable to get quality teachers

and the full benefits of‘ technological advancements were

unavallable to the people 1n the reglon I state and submlt that '
as a result, over the years the employment opportunities tor the
"local youth remamed extremely limited tb.’:ereby aggravatmg the
,_situation. l‘ | | g

'.I state and»isubmit that at the same tiiéne, these faetors ha_ve
~ contributed to fostertr;g a separa;tist xrrind-set, which breeds
:‘;militaln-cy and terrorlsm,fuelled from acr‘oss the border. I state
"‘and submit that this has resuited in a ma:ssive and tragic‘llose of
h.uma‘n lives over the'yl‘ears", rurming_ into tens of thoosand‘s. ’The '
unfortunate situation -Ilalrevvailihg on 'the'ground affected not oniy
| the oeople of the reéﬁoo vbut also the:‘; brave and ded'i'cat'ed |
members of the Arme('i:'{l?‘orcies__% and the police forces,'coming from
\different parts of theicfourx‘_try-,'mvalj‘ly of whom made the ultimate

‘qacrifice in the course _‘o'f the berforrﬁance of their duties. I state'
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and submit that therefore 1t became necessary that timely -

'remedlal const1tut10na1 measures to be made, in the mterest of

the region itself; as well as m th,e- l'arger531pterest of the cour;‘cry

as a whole, so that pé‘aceiend pr'o‘sper,ity may be restored in the

‘region, and the obstacles soqght to be created, over the years, by

certain elements, to the fullest' integration of Jammu and

§ _K'a_sh'mi'r- with the res;';_.cf ’t;hecouritry be removed.

21.

I s.f‘ate_ and submit that fc:vé'r.‘. the'years, the erstwhile State of -

- Jammu and Kashmir hasbeen severely affected by the ter‘roﬁst

violence. The ilnfortﬁnatef‘situaticn prevailing on :he ground

affect‘e‘d not only thetbeople":of the erstwhile State but also the

brave: 'and_dedicated.“‘meiﬁbers of the Armed Forces and the

© police 'forceef, coming fﬁcm differenﬁ_-parts of the country, many of

- whom made the ul__ﬁfimate.j’sacfi’fice in the course of the

performance of their duties. I state and e_ubmit that since 1990

to till '.4th August, 2012-9', a. to.cgl of 41,861 {persons have lost their

lives ih"70.960 incidehtS' cf4terrcrist vfolence This includes

14, 035 01v1hans 5, 291 personncl of securlty forces and 22,535

terrorists. The followmg 1s a. table of the qa1d data

INCIDENTS OF . CIVILIANS SECURITY TERRORISTS
TERRORIST KILLED ~ FORCES KILLED, ; KILLED

VIOLENCE . i

1991 | 3765 | 882 | . 173 ,-844.

992 | 4817 | 634 | 189 | 819
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1993

. 5247

198

29

1310

1994

5829 |

200

1596

1995

5938

T 237

1332

1996

5014 -

184

1509

1997

3420.

193

1075

1998

9932

236

D)

1999

3071

7355

1082

2000

3074

397

1520

2001

4522

536

2020

2002

4038 .

453~

‘ '1707

2003

~ 3401

- 314

1494

2004

2565 ¢

281

976

2005

1990

189

917

2006

1667

151

2007

1092

110

2008

08 - |

75

339

2009

— 5 -

71

79

239

2010

488

AT

69

282 |

2011

340

ﬂ =

33

100: 

2012

220

s TR

—5

72

2013

170

15

53

67

2014

920

|  , ‘» 28

.47

110°

2015 |

208

39

108

ajendra Kumar
Ral Delhi

- 322

f 15

82

- 150

Regd. No. 5780
" Date of Expif
27th Aprit-20

’

\fois'
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2017 | 84 [ 40 | 80 215
008 | 614 | 89 | .91 | 27
%019 | 287 | .20 | 77 | 185
(4“{ . - o : g
AUGUST)

TOTAL 709690 14035 = 5291 22535

22.'..1 state and submit thg; the Govem'ment of India has initiated a

' humber of "develop'meht‘pi*Ojects/s{fc.hemes across all regions;. of

Jammu and Kashmlf I state and submlt that the Prlme

: _M1n1ster has annourced a development package worth Rs.

80, 068 Crores for the erstwhﬂe State comprising of 63 major

- v.prOJects in: all the sectors 'such as Road Power, Health Water
"Resourees,-Hu:man Re,source-s D‘evelopment and Tourism etc.
including establishingi_two AiIMS; two IIMs and IIT. It may he
"l-‘notedﬂ.thatff.rom 2004‘::',;.:to 2019, Go'vermhent of India spent Rs.

‘-_2,77,000' Crofe for thejerst\)\}h-ile FState of Jérhmu and Kashinir.

During 2011 and 2012";?w}hi1e only Rs. 3683' per person was given

to rest of Indla Rs. 14255 per person was g1ven to the erstwhllo
State of Jamrnu and Kashm1r Furthe1, durmg 2017 18, an.
. average amount of Rs 8, 227 per person was spent to rest of

" India, whereas Rs. 27,8;)8 per person was spent 1n>Jammu.and

\

Kashmir. I state and:submit that despite this ovexwhelmi'ngly

disproportionate  expenditure, it was = observed the
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,. 'developmentél benefi‘ﬁs 'vwér'é ndt,:"percolgat_ing to the citizens of

the erstwhile State of Jammu and Kashmir.

POSITION PREVAILING PRIOR TO THE DATE OF THE CONSTITUTIONAL

[

ORDER DATED 5™ AUGUST 2019

23. I state and‘;'submit tbat the last Government in the erstwhile

State of Jammu and.‘Kashmif was formea in March, 2015, after

the énnoﬁhcement of the results of " the elections to the

. Legislative Assembly'of the State in Dedember, 2014. However,

"the governmeht coulv:d not’:last ﬁ:s full term, and 'the‘ Chief

Minister of’thé Statevij,:ésig'ned on 19.06.‘2;01'8.» I state and s'ub‘n‘xit

“that r;p political'party}}enj;yea a _r'ri;;jorityegi‘n the Legislature, and

noné stepped forwér‘ci;to’.stal«:e; clain{ for forming the n:éw

‘gover'nment ir_1 the S;féét_el,Aé a re-gult, wnh the approval Qf ﬁhe

 President of jIndi'al, G’é#erﬁbr’é: Rulé was i?nposed in the State on .
20.06.2018, ini terms of s.eCtioﬁ 92of the EC.onstitu.ti'on of Jammu '
'éhd Kashmir. A copy of thé._p.féclarix’;:ati‘dn iissued by the Gox;erxllloir

dat'edib 20.06.2018 is. aifzinexed' herew:iith 'a'nd m,arkea: ‘as
Anneiure -'R 2 . o ' |

"I state and submit T‘:h.;dt for‘abpﬁt"ﬁ\'re months thereafter,_thils‘_

1p§si‘tipn continued. [ ‘s'tate and éu’bmit that on 21.11.2018, ibqn'

~rdcelving éomplaints’_:f;iboﬁ’jc tﬁe adoption of unethical pr‘acti,cés,

Goverﬁor took a ‘decision to dissolve the Legislative

e
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Assembly A copy of the Order of the GoVernor dated 21. 11 2018

18 annexed herew1th as Annexure R- 3

» [ state and submit that the maximum duration of Governor’s"
| Rule under Sectlon .92 of' the Constltutlon of Jammu and
‘ Kashmlr is 6 months Se(,t1on 92 does -not contemplate any
f extensmn beyond 6 rnonthe of Governors Rule in the State |
"'The 6 month per1od from 20 06.2018, Would explre “on
‘_19 12 2018 At the same txme, Assembly elections could not be
o held in the ,State by t_'hls date', as a period of only about a month
wa_s availabie after.»:" 2'1.1’1‘.201‘8:-. In these circumstances,
| pursuant to a report;éreoe.iv_ed frorn the Governor of the State,
'. the “President of Ind1a .j'asdsiumed all the functions of the
) Government':of J ammu and Kashmir by i:esuing a Proclamation
_under Article 356 of the Conetitution of India, dated 19.12.2018
: which were delegated-’ to the Governor of ‘Jjammu and Kashrnir
| while vestmg the Leglslatlve powers w1th the Parliament. A

_copy of the proclamatmn under Art1cle 356 dated '19.12. 2018 is

: annexed herew1th and malked as Annexure R -4

. "I state and ‘submit that the unpoeltmn of Pres1dent $ Rule in the

" State under Article 356 of tho C,onstltutlon was affirmed i in both
: Houses of Parhament by separate resolutlons, ‘in termsv vof ;
Qlause (3) of Article 306 The resolut1on in the Lok Sabha was
sed on 28,12.2018, a‘nd in the Rajya babha on 03.01.2019, A

of the Lok ‘Sabha:res‘olution»dated. 2_‘8.12;20119.18' annexed
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- herew1th and marked as Annexure R 5 A copy of the RaJya

" Sabha resolutlon dated 03 Ol 2019 is annexed herew1th and

marked as Annexu’re R-6.

2_ 7. 1t may be stated at t}ns juncture 1tse1f that the duratlon of

Pres1dents Rule in telms of Artlcle 356(4) w_agghgable

in Jammu and dehmlr was 6 months “from_the date of the

'Qassmg o[ the second [ the resolutzons approvzmJ the

Proclamatwn under Clause (3L Th1s is the perlod Spe01f1ed in

. Article 356(4) of the C_onstitution of India% as originallyvavdopted,
“was extended to0 thel'then.'State of Jamrr“lu'an_d‘Ka.shmir by the
715t' Constitution (Apinhcatien to :Jammnf and Kashmir) Ortler,
1964.' Thongh Clau.eie (4’) 'df Art’icle 35;6 was amended tn?ice

. thereafter by the 42nd and 44th amendrnents to the,Constitution
of Ind1a neither of these.amendments was made applicable to
the then State of Jammu and Kashmlr Therefore, the p(,rlod'l
: .or1g1nal]y spec1f1ed m Art1cle 856(4) contmued to apply in the"

| " case of erstwhile State"_;of ';J‘}arnmu. and Kaehmlr;.,

28. This heing se, the 1mpos1t10nofPres1dent’s Rule in the erstwhile
* then State of‘Jammu-'and".'Kﬂa_'shmir"on 19.12.2018, and apnroyed ;
by the reeolutions ef"j_thquuses ‘of Parliament on 28.12.2615

and “03.01.2019, wonld 'eea_se to ‘i_operate‘on the expiry of 6

- rndnth's from 03.01.2oi39.; D

\ku - .
\za\e“‘ge\\\\ %09‘ The Electlon Comnussmn of Indra after taklng 1nto
‘1?1‘&« t\rﬁ“ s
[

o

s1derat10n the suggestlons made by the Special Obser_v,ers
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appointed for this purpose and the inputs, suggestions and

recommendations of v_'thefState fn_nctionaries, ae well as"‘legal"
- advice, decided that'it win eonsivder holding Assembly .elect'iens'
¥ in the then State of- J ammu and Kashmlr later in the year and
- announce the electlon schedule at the apnropmate time. A Press

v‘iRelease was 1ssued to th1<=. effect on 04. 06 2019 whmh 1s

.vannexed herew1th and marked as Annexure R-17.

1 stat:ev and-‘s'_iubmit th__atsince eieetions to the State Asseinhly
.could not '-be’l conduc_ted within the period of validity of the
President’e ﬁule impeeed_hn. 19.12:2018 on the recommendatton
of the Governor Pres1dents Rule was extended for a further
A ._perlod of s1x months beyond 3rd July 2019 The resolutlons were
"_.passe’d Aby Lok Sabha ,and.'R'aJyas Sabha on 28t June, 2019 and
1st July, 2019 respectlvely extendmg Pres1dents Rule by six
months. A copy of the Lok babha resolutlon dated 28.06. 2019 is
’annexed herewith and marked as- Annexure R - 8 A copy of
”'the Ra)ya Sabha resolutmn dated 01 07. 2019 is annexed

. herew1th and marked as Annexure R - 9

! state and- submit that’the abeve 'facte‘_ would shoye that 'tl'he
imposition, and the e'xtens'io'n, of Preside_nt’s Rule.in the_vthen.
State of Jammu and Kashmir was wholly legitimate, and ivs/Was
ever challlenged. I state and subrnit that each of the ordﬁers

passed, anart from fheing ~strictly in eonf’ernlity ‘with the

pplicable constitutional provisions, ‘were based on the




WWW.LIVELAW.IN

35

: assesstnent of variau‘sf}:germane facts, in qr:der to ensﬁre that the
administration of theState 1s carr.i‘ed out‘b in accordant‘e with the
Constitution of I_ndia,ll I state aﬁd S’txbfh'it that thé_féQUiSite'
Parliamentary appr'ox;al was also v‘g'rantec:_i,as fquir’ed in Article
356 itself. ’k'lI't‘.is also ‘tﬁotéwot‘tkly 'that thb,:e:‘resolutions passed in

" both Houses of Parliament.

PROCESS OF DE-O‘PERATI(SNAL:ISATION

C.0. 272 - Gwmg life to Ar tzcle 370(3) through the Artzcle 36‘7

route

32 I state and submit- that as statéd above, subsequent to the
access1on of the erstwhlle State of J ammu and Kashmir and its
integratlon the powers granted by Artlcle 370 of the
Constltutlon were exer01sed per10d1ca11y, as and when thei
nece_ss1ty arose, for the pkurpose»o_f modtfylng th{e prov1s1ons'(4)f
' the Canstitution of Indla m tiueirv applicatton ta'thé then Sta,té'of |
Jamntu and'Kashmii{jﬁ.'.It may be notedf there Ha‘d been_threev
* amendments till 04osz019 in Article 370 of the Constitution,
g which Were *modifiedl;l,in th'e"paslt,:’in exercise of powers untlei*
Article 370(1)7(d), from tima to time, include Article 367.
I statve'and‘.submit' that 1n thé yeai; in the year 1952 Article 870
1 self was also modlﬁed ‘in- “exercise of powers under Article
: l_ 3 0(3) and cons1stent w1th the proviso to Artlcle 370(5)

' sabstltutlngv "Sadar-e-Rzyasat for Y‘Mahara]a. The original text
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in the Explanation to':'Article"370(1') the Government of the State”

was to mean “the person for the ‘time being recognzsed by thev

' Preszdent as-a Maharaja of Jammu and Kashmir...”.On the

recommendation of th"e Const1tu,ent Assembly, the said part of

!

.the Article 370 was modrfled under Artlcle 370(3) by way of the

_-pubhc order by the Premdent [Shr1 Ra]endra Prasad] dated

1511 1952 wh1ch read as’ “the person for the time bemg

recogntsed by the Preszdent on_the recommendatzon of the

Legzslatwe Assembly of the State as the SadarJRzyasat of

Jammu and Kashmtr. ” A‘copy of the pubhc order C.0. 44 of

the Presldent under Artlcle 370(3) dated 15 11.1952 is attached

34.

'.:‘_herew1th and marked Annexure R 10

It may also not be out.'of place to.rnentionfthat ‘The Constitution

(Application To Jamniu- 'And K’ashmir) 'Order 1954 (C.0. 48)

issued on’ 14 05. 1954 m exer01se of powers under Art1cle

370(1)(d) expressly prov1ded LnZ@I alLa that in Artlclt 367 of the

; Constltutlon of Indm a tlause would be: added to the followmg

: effect -

“(d) reference to the legislature or Legislative
'Assembly of the said State shall be considered as
including refezence to the Constztuent Assembly of
the said State.”

-1 state and submit that ‘.thereafter, “Sadar-I-Riyasat” was

stituted to mean “Governor”. 1 state )é'-and submit that since

~ there was nofConétituent.As:s:"erribl‘y at thﬁ-at particular time, the

chdnism under Artdcle 367 and-’Article f370(1)(d)_wétslused; It
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may he relevant to note that, Article 367 ,,:Was applied to ‘thethen
State’ of J émmu and-:Kashmir, wi‘th'the following modifi‘cati‘olhs,.
by wey of the amended Cortstitution (Apitlication to Jammu hn-d
Kashmir) Order 1954: | |

““) For the purposes of this Constztutton as it
“applies in relatzon to the State of Jammu and
Kashmir- '

(a) references 'thzs Constttutzon or to the - .
provisions thereof shall be construed as references to
‘the Constitution or the provtswns thereof as applted
in relatzon to the said State; '

(aa) references to the person for the tzme bezng
recognised by the President on the
recommendation of the Legz.slatwe Assembly of
the State as ‘the Sadar'- -Riyasat of Jammu
‘and_Kashmir, - acting on_the: advice of the
-Counczl of Ministers of the State for the time
betng in’ o[ﬁceL shall be construed as
‘references to'- the Governor oi Jammu and

: Kashmzr,
(b) references to the Government of the said State

shall be construed as mcludmg references to the.
Governor of Jammu and Kashmtr acting on the.
advice of his Counczl osznzsters : .
~Provided that in respect of any period przor to the -
10th day of Aprzl 1965, such- references shall be
construed as tncludtng references: to the.Sadar-i-
Riyasat acting’ “on the advzce of his Council of.
Ministers; o
(c) references to a Htgh Court shall include . -
references to the. Hzgh Court of Jammu and

v »Kashmtr :

I state and submit that through an order under Artlcle-
370(1)(d) a proviso was added to Article 367 of the Indlan

Constltutlon as apphcable to.the erstwhlle State of Jammu and

' ashmxr through the Const1tut10n (Application to Jammu and

a hm1r) Order 1965 wh1ch states that all the reierences to
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Sadar-I-Riyasat would' be',-coﬁst‘rued as references to ‘the
Gove_rnor of Jammu %ii'd Kae‘hmir@:l
I state and submit that at that moment, the erstwhile State was

under.President’s rule 'andj allii the functions of the State

‘ Governm»e'n‘t,v vested '.t{vith' the Hou’ble President of India under

Article 356; The Preeident there‘after delegated these powers to

‘the Hon’ ble Governor As a matter of political and territorial

' pohcy of the soverelgn Ind1an natlon, and in line wzth the

previous conventlon, rapp‘roach and mode of exercise of powers

’which' has fbeen uphei& by '-the cOn,stitution bench of this Hon’ble

“Court in- Damnoo supra, recourse was taken to Article 367

~which 1s the 1nterpretat1on clause in. the Constitution. The

Hon’ ble Pres1dent of Indla in exerc1se of the wide powers under

| the then Art1cle 370(1)(d), added a prov1so to Artlcle 367 of the

‘ Constltutlon of India: [as apphcable to the State of Jammu dnd

'Kashm]r].: The Con__‘stltutlon' (Apphcatlon to Jammu ‘And

~ Kashmir) Order, 21019'_ [C.O. 272] was promulgated on

05.'08,.2019'. The said order continued the changes »previously
made to the Article 367 by way of various Constitution Orders

as mentioned above and SOught to apply all other provisions of

the India Const1tut10n to the erstwhlle State of Jammu and

: ashmir The said order 'read as under 5

91 (1) Thzs Order may be ¢called the Constwutzon
(Application to Jammu and Kashmzr) Order, 2019.

(2) It shall come into force at once, “and shall’
thereupon supersede the Constztutton (Application
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-to Jammu and Kashmzr) Order I 954 as amended o
from time to time. :
2. All the provisions of the C'onstzzutwn -as amended
from- time to time, shall apply in'relation to the
State of Jammu and Kashmir and the exceptions
and . modifications subject to whuh they shall $0
apply shall be as follows.— ,
~To article 367, here shall be added the following
clause, namely:— o
“(4) For the purposes. of this Constztutzon asit
applies in’ relatzon to the State of Jammu and
Kashmir— :
(a) references to thzs C'onstztutzon or to the
prouisions: thereof shall be construed as
references-to the. Consututton or the provisions
‘thereof as applzed in relation to the said State;
(b). references to the person for the time being
recognized. by . the [President on the
recommendatzon of the Legzslatwe Assembly
of the State as the Sadar-i-Riyasat of Jammu
and Kashmzr,actmg on the advice of the
C’ounczl of Ministers, of the State for the time
bemg in ofﬁce shall be:construed as references
to'the Governor ofJammu and Kashmir, :
(c) references. to: ‘the Government of the said
State shall be construed ~as including o
references to' the Governor of Jammu and. = -
Kashmir acting on the advice’ of his Counczl of
Ministers;and
(d) in proviso to clause (3) of artzclg 370
of this Constitution, the expression
“Constituent Assembly of the State ' -
referred to in clause (2)” shall read.
“Legzslatwe Assembly of the State.”

The sa1d Constltutlon Order was 1ssued in supersessmn of the

Const1tut1on (Apphcatlon to Jammu and Kashmn) Order 1954
on 05 08. 2019 A copy of the Constltutlon Order 272 dated

05.08.2019 1S-annexed herew_;th and marked as Annexure R-
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. occas'ions when Pre_sii:deht’ssi.fRule:: wes 1n force in Jammu &
N "Ka’s‘hmir 1 state a."x‘id-' subm1t vl'that at no time was 'ahy
'1ssue/challerrge was . ever ra1sed} agamst the exercise of th1s

’ ‘power on the ground that the Leglslatwe Assembly of Jammu &
Kaﬂshmir or t-he State Government of Jammu & Kashmir were
not in exis'tehoe as the salid'exercise of power is a valid, 1awful |

- and constitutional exercise, -
Parliamentary Exercise d.nd,_-'Approval

38 1 state and submlt that as per Art1c1e 356 the President by
proclamatlon assumes all the funct1ons/powers of the State
Government/Governorexcept the Leg1s1at1ve power of the State
.Assembly However the Pre31dent under Artlcle .556(1)(b) can

declare that the Leglslatwe powers of' the State would be

exercisable by the Parhament'.

39. I state and submit that'es per the Proclamatlon of Emergency
) order of the Pres1dent dated 19. 12. 2018 the power of the‘
Leglslature of the erstwhlle State of Jammu and Kashmlr was
already véste‘d with. the Parliament of India as per the
constit_uti_oln'al‘ mandete.- ’lfherefore, for the 'purpo'se of Artiele

| 370(3), therecommeddati‘onli:c:onte:-‘r.nplatdd under Art-icle 376(3),

" was to be given by the Parhament Wthh stepped in to the shoes

f the State Leg1slature durmg the proclamatlon by the

1dent [under Artlele 356(1)(‘0)]’.
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40. 1 stat'e and- ‘submit thef on 0-5.08.2019 d;rescltltion was moVed

in the RaJya Sabha seekmg recommendamon of the Parhamen‘o
- in place of the Leglslatwe Assembly of the then’ State of J ammu
‘and Kashmlr under Artlcle 370(3) seekmg to apply Article 370

‘to the erstwhlle State of Jammu and Kashmlr w1th such

» modlflcatlons as recommended therem The sald Resolutlon Was

passed by the Rajya Sebha on 05‘.(;')‘,8.2019. A resolution was a}‘so

. mo{z.ed in the Lok Sa‘B‘ha for 'r'ecorﬁrnendaf;cion of the Parliameht
v-1n place of the LeglslatNe Assembly of the erstwhlle State of
Jammu and Kashmlr under Art1cle 370(3) seekmg to applyi
Artlcle 370 to- the erstwhlle State of Jarnmu and Kashmlr w1th |

such modlflcatlons recommended therem The sald

Resolution was passed jby..‘ "'the Lok Sfe’bha. A copy of the
Resolution dated 05.08.2019 as pessed by the Rajya Sabha is
annexed herewith and marked as Annexure R- 12. A copy of
the Resolution dated 30.6.0‘8.20,19 as passed by the Lok Sabha 1s
annexed herewith an_d'._:marke'd as Annexure R- 13.

Exercise of President’s cc‘)‘ﬁsti‘tutfiondfl‘ powers |

41.»1 sta'te and:"s'ubmit, that'?fpursuarit to this recornmendatie_n,of
Parliarnent the Presid'ent iri exercise of the powers conferred by

— clause (3) of artlcle 370 read with clause (1) of article 370 of' the

A‘Ry‘
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"‘DECLA.RATION UNI)ER ARTICLE 370(3) OF |
THE CONSTI TUTION OF INDIA ‘ :

In exercwe of 'the _-powers conferred by clause (3)
read with .clause (1) of Article 370 of the
Constitution of India, the President on the
recommendation of Parliament, is pleased to
declare that, as from the 6" August, 2019, all
clauses of the said Article 370 shall cease to be .
operative except the followzng which shall read
;as under, namelv - :

- “370. All provzszons of thzs Constztutzon, as
" amended- from time to time;: without any
: modzfzcatwns or exceptions, shall apply to
‘the State of - Jammu and Kashmir
notwithstdhdmg_. anything - contrary
contained in_article 152 or article 308 or
any other:ar tzcle of this Constitution or any
other provzszon of the. Constztutzon of
Jammu and Kashmir or any low,
_'document, Judgement ordznance order, by-
Claw, rule; regulatlon notzﬁcatzon,,custom
or usage: hcwmg the force of law. in the
territory. af Indza, or any other instrument,
treaty or: agreement as envisaged under
article 363 or otherwise.”

A copy of the Constltutlon of India v1de CO No. 273 (GSR 562(E)_

dated 6.8. 2019 18 annexed herew1th and marked as Annexure

" R-14.

Bifurcation and alteration as Uniori Territories under Article 3

42. 1 state and submit that on 05.08.2019 and 06.08.2019, both

ondt? \““‘“

ge\\;‘ 5180

Houses of Parliame‘nt “passed -the J‘ammu and. Kashmir

Reorgamsatmn Bill, 2019 blfurcatmg the then State of Jammu

nd Kashrmr into the Un1on terrxtory of Jammu and Kashmu'
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(without a. he:gislati\te Assembly) | after '?first expressing their
respective views in I_”’avo_nr of sdeh an :exereise- as stipulated
under Article 3 of the Cbnstituti_on. 'I‘his Bill was passed in
terms’ of Article 3 ofj ;theh‘Constittltion o'f_, India, as Parliament
considered 1t necess'dry t0 ’take‘. this }measure in the laréer
rnterest of Jammu," Kashmlr and Ladakh Further, in the
Appendlx to the B111 a comprehenswe Schedule contained the
list of all the Central Iaws made under the Union List and the
 Concurrent List by the_ Parliamenti which would be applicable to
the Union Territory ofJ ammu and' Kashmir and Union territory
of Ladakh. I state a_n’d'f snbmit that'amendments have also been

, c‘arrie.d out to the ex1st1ng Sta_te L_aws, made under the State:' List
by the erstwhile State :'Legi‘s_lature;,. in order to bring them in line
with all the provisions-of the Constitution of India. A copy of .the
resolutlon dated 05. 08 2019 of the Lok Sabha expressing thelr

] v1ews 1s annexed herew1th and marked as Annexure R- 15

43 In thls regard 1t 1s submltted that the powers of the Unlen
: Parhament w1th regard to the nature of powers under Artlcle 3

: ,‘1e alteratlon of state boundarles blfurcatlon new States etc is
ve‘ry'w1de.‘ 1-n natur‘e. 'It is snbmltted that the said power

represents . an important part of our constitutional Setup

Al '?}— herem the framers of ‘the’ constltutlon reahsmg the

Rajenidra Kumar
Delhi
Regd. No. 5780
Date of Expiry
27th Apyil. 2027

im ortance of a unlted Umon reserved such powers to the

U ion Parhament lt is further subrmtted that the assertmn of
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'the Petltloners that Art1cle 3 does not contam the power' to

: _create a Unlon terrltory 18 €x- fac1e untenable as the Explanatlon

4.

to ‘Article 3 clearly provrdes that the references to “State” in

article 3, '»includes r‘é‘ferenoé to L“‘Union Territory”. The said

» Explanatlon, 18 quoted as under

“Explanatwn I In thzs artzcle, in clauses (@) to (&) .
“State includes a: Umon terntory, but in the proviso,
State does not znclude a Unzon terrztory

The Jammu and Kashmlr Reorgamsatlon Act 2009 (No. 34 of

| 2019) has been pubhshed in Gazette of Ind1a on 9th August,

°2019. Thereafter 1n excrmse of the powers conferred by clause

' (a) of sect1on 2 of the Jarnmu and Kashnnr Reorgamsatlon Act '

2019"the Central GoVern’ment no’tlfled the appomted day’ f'for

~ the purposes of the sald Act as 31st October 2018, vide,Sj.O.

45.

2889(E) dated 9th An‘gus't 2019. A copy of the Jammu and_
Kashmlr Reorgamsatlon Act 2009 (No 34 of 2019) is annexed

herewith and marked as Annexure R- 16

On the appomted date ie. ‘31‘*t October, 2019 thc, Pre51dent of

i Ind1a, in the exerc1se of h1s power under Artlcle 239(1) of the

) Constltutlon appomted the Admlnlstrator of the Union ’I‘errltory

of .La,dakh with the d'esigr;ation of Lieuten_an't _GovernOr. On the

- same day, the President of India, in the exercise of his poWer

der Article 239(41") of the Constitution appointed dthe
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. Notification dated 31.10.2019 for appointment of the Lieutenant

"Go'vernor of Ladakh. s annexed herewith and marked: as

‘ Annexure R - 17. A copy of the (xazette Not1ﬁcat1on dated

31. 10 2019 for appomtment of the Lleutenant Governor of

Jammu and Kashmuf is gr_mexed herewith and marked- as

Ann‘exure R -18.

LEGAL ISSUES - LIMITED REPLY

46.

It is submitted, with respect, that the iséues sought to be raié_ed'

in the present batch:,of ‘writ petitions.are no longer res integra,

" and are squarely cofzered hy the follo&ving:‘decisions of this

(i)

Hon’ble Court: |
In P.L. Lakhanpal v. State of J&K, (1955) 2 SCR 1101, a
Constitution Bench of thiS-'Hoﬁ’ble Court, while rejectinf; E:

petltlon fcr Habeas Corpus cxplamed the true position under _

‘ Artlcle 370 of the Const1tut10n of Indla thus:

Delh '
eqd, No. 6780

Date of EXpIrY /
27th Aprit-202%

: “6' The Constztutzon does not aggly to the State of
_-Jammu and Kashmz.r in _its entirety. On 14-5-
}1954 the Preszdent Qﬁ India in exercise of the
powers con[erred by_clause (1) of Article 870 of the
Constztutzon made “and_promulgated with the
concurrence of the Government of the State of

- Jammu _and .~ Kushmir, -~ the  Constitution
(Application to" Jammu and Kashmir) Order,
1954 (which shall be ‘described hereinafter as
“TheOrder”). It »came into force on the same day
‘and _superseded: the Constitution (Application to
Jammu and Kashmir) Order, 1950. By its terms
“the Order Qrovz,des' that in addztwn to Amcles 1
"and 370 the spec&[zed Qrovzszons of the
."Consntutwn shall aggly to the State of Jammu
~and_Kashmir :subject to .the exceptions and
modifications indicated therein. Insofar as those
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excegtwns and modzﬁcatzons are _relevant to our
present purpose,” it is Qrovtded that in clauses (4)
 and (7) of Article 22 “The legzslature of the State
- of Jammu and Kashmir” shall be substituted for
“Parliament” so" ‘that. the Legtslature of the State

.o[ Jammu and Kashmzr is competent to legtséat
in respect of Qreventzve detentzon In Article 35,

clause (c) has been added, which is in these terms:
“No law with respect to preventive detention made
by the legislature of the State of Jammu and
Kashmir, whether before or after the-
commencement of the Constitution (Apphcatton to
»Jammu and Kashmtr) Order 1954, shall be void
on the ground that it is inconsistent with any of
the provisions of this Part, but any such law
shall, to the extent of such tnconststency, cease to
have effect on the exptratzon of five years from the
_comvnencement of the said Order, except as
respects things done or omitted. to be done before
the exptratzon thereof g

The ef[ect of thts modtfwatzon in Artzcle 35 of the
_Constitution 18 that such of the previsions of the
“Act as are tnconswtent with Part 7 of the
Constitution shall be valid until the: expiration of
five years from the commencement of the Order.

the Constitution in respect of fundamental rtghts
relating to personal liberty for the limited period

of five-years. The Act itself has a Ztmzteal life of
five years. Thus the exception aforesazd s co-
extensive with the life of the: Act itself. Hence, so

- form, ‘the prouvisions of: Arttcles 21 and 22 insofar
as they:are inconsistent with the Act are out of the
- way of the respondent and the petzttoner cannot
take aduantage of ‘those provzswns Therefore,

of the Act being unconstitutional by reason of
their being inconsistent with Articles 21 and 22 of
the Constitution, and consequently Article 13 is of
no assistance .to the petitioner,”  (emphasis
supplied) 2 :

“8. Realizing. t}'ie‘diffic'itlty Ln the petitioner's way

Ralend\'a Kumat \ Y view of the provisions of clause (c) added as -
dDN\0 5780 foresaid to Article 35 of the Constttutton the
Date Ofgxp.ry ! learned counsel for the ‘ Detzfmnpr fnm__l

\prif-2023

This is an_exception which has been engrafted on -

‘long ‘as ‘the Act. conttnues in force:in its present

‘there is no question of the provisions of Section &
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suggested that clause (c‘) of Article 85 added by
the President's Order was itself bad inasmuch gs, . -
- 80 the argument [urther ran, that provstn was
| ‘in excess of the powers conferred on the President
by Arucle 370 of the Constztutzon No attempt was
made on behalf of the Qetztzoner to show how the
, Order Qromulgated by the Preszdent was in excess
" of his. powers. under _Article ‘370 of _the
Constztutwn It was not contended that that
Artlcle dzd not authorzse the Preszdent“ to
_ Q_omulg_ate the . Order What was suggested was
that in Qromulgatmg the Order which _the
President was authorized to-make ‘under Artwle
370 he had ereeeded his powers. Beyond saying
S0, no tanglble reason was adduced. in support of
~ this extreme position. It is manifest that Article
870(1)(c) and (d) authorizes the President by
‘Order to specify the exceptions and modifications
- to the provisions of the Constitution (other than
Articles 1 and. 370) subject to .which . the
Constitution shall apply to the State of Jammu
and Kashmir. Clause (c) as indicated. above has
been added to Article 35 of the Constztutzon onlv‘
. so far as the State of Jammu and Kashmzr Is
~ .concerned. Section 8 of the Act is not in excess ; of
or inconsistent wzth the provzszons of clause L) SO .
- added to Article 35 of the Constitution. Thut
being so the orders as served upon the petitioner
are not inconsistent wzth or in excess of such
provisions of Part II] of the Constztutwn as apply
‘to the State of - Jammu and Kashmir. It must
'_therefore be held thai the" petitioner was not
entitled to know- the grounds upon which he had
been detamed beyond what is disclosed in the
'order z,tself (ernphas1s supphed)

A copy of the ]udgment in PL Lakhanpal L. State of J&K
(1955) 2 SCR 1101:--13 annexed‘ herewith and marked as

Annexure’R -19.

;Q'l The extremely wide scope of the powex of the President, under

~arjcle 370(1)(d), to modlfy the prowsmns of the Constitution of

Delhi

Regd. No. 5780 'ndl In theu* apphcatmn to J ammu and Kashmlr was explamed

Date of EXP“'Y
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.by- a fConstiti:ztion Benchﬁ of this ,Hon’ble Court in Puran’lal
Lakhanpal v. PreStdent of Indw (1962) 1 SCR 688, in the

followmg words

e v We:_are here dealing _with _the
grovzszon of a: Constnutlon whzch cannot_be
interpreted in any narrow or: pedantzc sense. The
question that came for consideration inIn re
Delhi Laws Act case [(1951) SCR 747] was with
’respect to the power of delegation to-a subordinate
‘authority ‘in making subordinate Zegzslatwn It
was in that context that the observations were
made that the zntentzon o/ the law there under
-conszderatton = when it used. the word
“modification” wae that the Central ‘Government
would extend certain. laws to Part C States
“without any radical alteratzon in them. But in.the
present case we have to find out the meaning of
‘the word “modzﬁcatzon" used.in Artwle 370(1) in
the context of the Constitution. As-we have said
‘already the obiect behind enacting Artzcle 370(1) .
was to recognise the syeczal Qosmon of the State
LJammu and Kaahmzr and to provzde for that =
special position. by ,ngng power to:the President
to apply the prowstons o[ the Constitution to_that
State wzth such exceptions and modifications us
the President might by order sgemﬁx We have
already poznt»d out that the power to make .
‘exceptions implies that the President can provide
‘that a particular provzszon of the Constitution
would not apply to that State. If therefore the
‘power is given to the President to g[face in effect .
any provision of the Constitution altogether in its
Jgplzcatzon to the State of Jammu and Kashmir,
it seems that when he is also giver the power to
make modz[zbatzons that power should be
considered in its'widest possible amplitude. If he
could efface a. particular provision of the
Constitution altogether in its application to the
State of Jammu and Kashmir, we see no reasod to
think that the Constitution did not intend that he
should have thé power: to- amend: a_particular
- provision in its applzcatwn to the State of Jammu
and Kashmir. Tt seems to -us that when the
Constitution used the word. “modification” in
Article 370( 1) v‘he mtentwn was that the President

Raiendra Kumar

Reqd. No 5780
D:?teOf Expiry

G\ 77th Aprii-2022
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~would have the Qower to amend the provisions OJf

‘the Constitution if he so thought fit in theL

application to the State of Jammu and Kashmzr
In the Oxford Engltsh Dtcttonary (Vol VI) the

- word “modify” means inter alia “to make partigl
changes in; to ‘change: (as object). in respect of
-some_of its qualities; -to alter or.vary wtthoth

radical transformation”. Similarly the word

“modification” . means . “the action of making

changes in an object wtthout altertn,q its essentzal

" nature or character; the state of being thus

changed; partial alteration”. Stress s being
placed on the meaning “to alter or vary wzthout
radical _transformation” . on__behalf of the

- petitioner; but that is not the only meaning of the

words “modi[’y"" or. modtﬁcatton The word
“modify” also means “to make partial changes in”
and “modification” means parttal alteration”. lf
therefore the President changed the method Qf

-direct - election to tndtrect election he was in.

~essence _making a Qarttal change or Darttal

alteration in - Article . 81 and therefore the

“modification made ‘in. the Qresent case would be

even within the: dtcttonary meantng of that word.

" But, in law, the:word . modzﬁy has even a_wider

‘meaning. _In Words. . and -Phrases by Ro/gn_d_
’Burro'ws the Drtmaw meéaning of the word

odtfy is given as “to limit” or “restrict” but it

. also means ‘“to. vary” and may_even mean_to

“extend” or ‘“enlarge”.. Thus in law the word

“modify” may just mean “vary” i.e. amend; and

when Article 370(1) says that the President may

apply the provisions of the Constitution to the

State: of Jammu and Kashmir with _such
modtﬁtcattons as:he may by order specify it means
that he | may vary_(t e. amend) the provisions of the

Constitution_in:_its application _to the State of
Jammu and Kashmir. We are therefore of opinion

that in the context of the Constitution we must

.’give the widest effect to the meaning: of the word

modification” used_m Arttglg 370(1) and in that

‘sense it anludes an amerdment. There _is_no
reason to limit the word “modifications” as used
“in Article 370(1 Lonly to such modzfzcattons as do
not.make_any radtcal transformation”. We are

therefore of opznzon that the President had the

power to make. the modtftcatwn whtch he did in
Article 81 of the (‘onstttutton The petition

49
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therefore fails and is. hereby dismissed with
~costs.” (ernphas1s supphed)

A copy of the Judgment in: Puranlal Lakhanpal L. Preszdent
'_"ofIndza, (1962) 1 SCR‘ 688 ;eiann’exed herew1th and marked as
'.‘AnnexureR 20. PRI | )

(m) The Ju.dvmentl in SamI‘)at‘Prakash vs State of Jammu and
., Kashmir, (1969) 2 SCR 365 agam by a Consututwn Bench of

"":th1s Hon ble Court atﬁrmed the view: expressed in Puranlal

Lakhanpal» supra, and held that the d1ssolat10n of tl

‘Constltuent Assemb]y of Jamreu and Kashfmr would not render
»Art1c1e‘ 3705 of the", Constlt-utlon of Ind1a‘ 1noperat1ve ,‘,or B
ineffeétive In other words, 1t wae held that ‘the power under
| Article 370(1)(d) of the Constltutlon could vahdly be exer01sed
even after the dissalution :o'f the ConStituent Aqsembly of
Jammu and Kashmir. To the exﬁentf‘ re_-lev-ant‘, t;he judgment

states thus in regard to article 370 of the Constitution of India:

“5. We are not zmpressed by. either. of these two
- arguments advanced by Mr Ramamurthy So far
as the historical background is concerned, the
Attorney-General appearmg on behalf of the
- Government also relied on it to urge that the
provisions of Article 370 should be held to be
continuing in /’orce because the situation that
existed when this artzcle was incorporated in the
Caenstitution had not materially altered, and the
purpose of mtroducmg this article was to
empower the President to exercise his discretion
‘in applying the Indian Constztunon while that
‘situation  remained unchanged There is
considerable force “in this submzsszon The
legislative history of this article cannot, in these
circumstances, be of any assistance for holding

iendra Kumar
R Ihi

Regd. No. 5780
pate of Expiry
(Z‘}' "'l'z"l \En’l 202'l
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that this arttcle bccame tneffectwe after the
Constztuent Assembly of the State had framed the
Constttutton for the State

6.The _second submzsszon based_on clause (2) of
Article 370 does not. ﬁnd support_even from the
language of that clause which only refers to the
concurrence given: by the. Government of the State

‘before the Constituent Assembly was convened,

and makes no mention at all of the completion of
the work of the Constttuent Assembly or 1its

dissolution.

7.There_are, however, much stronger reasons for

holding _that the provisions of  this article
continued_in force_and remained_effective even
after the Constituent Assembly of the State had

passed ‘the Constttutton of the State. The most -

important prouvision in this: connection is that
contained in clause (3) of the article which lays

down that this article shall cease to be operative _
~or_shall_be operative only with such exceptions

and modifications and from such date as the

President _may "specify by “public notification,

provided . that .. the. recommendation. of the
Constttuertt Assembly of the State reﬁerred to in

‘clause (2) shall be necessary:-before the Presicls 21

issues such a notification. This ¢lause clearly
envisages that the article will continue to _be
operative and can cease to be operative only if, on
the recommendatzon of the Constituent Assembly
of the State the Prestdent makes a direction to
that effect In fact 1o such recommendatwn was

'made -by: the Constttuent Assembly of the State,
‘nor_was _any arder ‘made- by the President
declaring that . 'the _article shall “cease to be
‘operative. On the contrary, it ap_gears that the
Constituent ASsemblx of . the State made a
:rec‘armmendatto_n‘ that- the - article: should be
‘operative _ with- one:’ modification _to _ be
:anorporated in'the Exglanatwn to-clause (1) of

the arttcle Tnzs moduﬁcatton in the article was

‘notified. by the President by Ministry of Law

Order -CO 44 dated 15th November, 1952, and
laid down that, from 17th November, 1952, the

_article was to bé operative with substitution of the

“new Explanatzon for the old Explanatton as it
extsted at that ttme This makes it very clear that

51
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the Constttuent Assembly of the State did not
desire that this article should cease to be
operative and. in Jjact exgressed its agreement to
the continued operation of thzs article by making

a recommendation that it should ‘be_operative
with this mod;i ftcatton only. ' :

8 Further reierence may also. be made to the
proviso added to Artwle 368 of the - Constttutton in
its application tothe-State of Jammu & Kashmtr
under which an amendment to the Constztutzon
made in accordance wzth Artzcle 368 IS to have no
effect: in relatzon to the State of Jammu &
‘Kashmir unless applied by Order of the Preszdent
‘under clause (1 LLO[ Article 370 The ‘proviso, thus
clearly requires that the powers of ithe President
“under Article 370 must be exerczsed from time to |
time in order {6 bring into’ effect ih Jammu & -
Kashmir amendments made by Parhament in the
Constitution in accordance with Artzcle 368, In .
view of these provisions, it. must be held that
Article 370 of the Constttutton has_never ceased to
be operative and. there can be no (hallenge on this
ground to the validity of the Orders passed by the
" President in exercise of the powers conferred by
this Article.” (emphas1s supplied) - '

.'A copy of th:e judgrnent in Sampat Prakash ng ‘State of
Jammu and‘Kashm‘.t“r, (1’969) 2 éCR 365- ie annexed herewith
and marked as Annezl:'ure R '=- 21.- » |
(lv)In Mohd Maqbool Damnoo L. State of J&K - (1972) 1 SCC
- 536 was a case thre the mod1f1cat1on of Article 367 of the ‘

Const1tut10n of Ind ay. carrled out by way of the Constitution

' (Apphcatlon to Jammu and Kashmlr) Second Amendment

rder 1965, was put in lssue The mod1f1cat1on was to the

Rajen{r lKumar
Delhi
Regd. No. 5780
Date of ExP"Y

t that for sub- clause (b) of. clause (4) of Artlc e 367, the

ing clauses be were mserted:
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-~ “(aa) references:to the person for the time being
recognised by  the President on  the
‘recommendation of the Legislative Assembly of
_the State as the Sadar-i- -Riyasat of Jammu and
Kashmir, actzng on the advice of the Council of
Ministers of the State for the time being in office,

shall be construed as references to the Governor of -
Jammu and Kashmtr b

() references to thc Government of the said State

“shall be construed’ as. anludzng references to the

“Governor-of Jammu and Kashmtr actzng on the
advice of his Councrl of Ministers:

Provided that in respect of any period prior to the
10th day of April, 1965, such references shall be
construed as mcludmg references to the Sadar-i-
c Rtyasat actmg on . the adozce of his Council of

-~ Ministers.”

‘This proxrisipn-'t;'/as-."challenged inter alia, on the ground
that it was tantamount to an amendment of Artlcle 370 rtself
'and was, therefore beyorld the scope of the power conierred by

Article 370(1)(d) of the Const1tut10n ReJectmg this contentlon
a Constitution Bench,of th‘ls;Hon’b.lle Court held thus: |

“24.  The learned " counsel, relying on
: 'SampatPrakash ‘State  of ~Jammu and
Kashmirl contended “that. the only way of
modifying Article 870 is specified in-Article 870(3)
itself. He said that this was expressly laid down
by this Court in: the deczszon just referred to. We
‘are . not concerned wtth the question whether
:'Artzcle 370(3) can now be utilised to_amend the
provisions of Arttcle 370(1) and (2), and therefore
we do not express any opinion on that point. We
‘are now: not concerned wzth an amendment of
Article  370(1). We are _concerned with. the
‘situation where. the explanatlon ceased to operate,
It had ceased to-operate because there is no longer
any Sadar-i- Rzyasat of Jammu and Kashmir. If
N the _definition contazned in the Explanation
Rajeng;alhtéuma! . ‘¢cannot_apply to the words “government of -the
Regd. No. 578¢ State” then the meaning given in Article 367(4),

Date of Explry
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as amended wtll have to be given to it If this
‘meaning is given, it is quzte clear that the
-Governor is competent to- give the “concurrence
stzpulated in Article 370 and perform other
“functions laid down by the Jammu and Kashmir
_ Constttutton (ernphas1s supphed)

“28.Mr Garg drew our attentzon to_clauses (aa)
“and (b) of Article 367 L4) as substituted by CO 74
~of 1966 [The Constitution (Application to Jammu
‘and Kashmir) Second Amendment Order, 1965],

- We have already.set them out above He satd that

this was amendment o[Arttcle 370@ by the bach
“door and the PreSLdent could not exercise these .
‘powers under Artwle -370(1) when be had not

Qurgorted to exercise these powers: under Arttcle :
-370(3). But, as we have already said, the A
'exglanatton had become otiose and re[erences to '

the Sadar-i-Riyasat - in _other parts of the

Constttutzon had also become otiose. There were

two dlternatives: first, eLther to leave the courts to

znterp_ret the words government of the State” and
give it its legal meaning, or secondly, to give the -

‘legal meaning in d definition clause. What has
“been done is that by adding clauses (aa) and (b) g

definition is supplied which the Courts wowld

have in any event given Therefore, we do_not
agree that there has been any amendmenz of

Article - 370(1) " by the bachdoor (emphdcls
‘supplied) = :

A copy of the Judgment in Mohd Maqbool Damnoo v. State Of
J&K (1972) 1 SCC 536 s annexed herew1th and marked as
Annexure R 22, | | |
(v) In SBI vs Santosh Gupta (2017) 2 SCC 538 a D1v1s1on Bench
of this Hon’ble Lourt followmg the earher Judgments referred to
above has explamed “ the legal .posmon’ w1th regard to‘the
\ eglslatlve competence of Parhament in relatlon to the then.

Rajen State of Jammu and Kashmlr whlch 1s no longer restricted Only
Delhi :

Regd. No. 5780

Date of EXP”Y
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~ to the subJects referred to in the Instrument of Accessmn I‘h1s

Rajendra Kumar

- Delhi
Regd. No. 5780
Date of Expiry

27th &gt 2023 /

Judgment contains the followmg 1mportant observatlons with
regard to the status d:" th’e‘:.then,State of Jammu and Kashmir as

an integral part of India, as well as the status of the

~Constitution of J ammt@f; a‘r}:d K_ash'mir:

“47.It is rather disturbing to note that various
parts of the Mdgment sgeak of the absolute
sovereign _power of the State of Jammu &
- Kashmir. It is necessary to rezterate that Sectzon 3
 of the Constitution of Jammu & Kashmir, which
" was framed by a Constituent-Assembly elected on
‘the basis of universal adult franchise, makes a.
ringing declaration that the State of Jammu &
Kashmir is and shall be an-integral part of the
Union of India. And this p)ovlswn is bevond the
pale o[:amendment...'-’}.4.._-_:-'...... iveermes [T

'_'“48.It' is also Signifi_,t,_:ant in this context to refer to
the Preamble to the Constitution of Jammu &
Kashmir, 1957 ‘and compare it to that of the
Constitution cf Indza T1950...... i,

R R T R T T T R TR Y

........................................................................

50. It is to be noted that the opening paragraph of
the Constitution of ‘India, ‘namely, “WE THE
-PEOPLE OF INDIA; havzng solemnly resolved to
constitute India into'a SOVEREIGN SOCIALIST
"SECULAR DEMOCRATIC REPUBLIC and to
secure to all iis citizens ...” has’ ‘been. wholly
ovmztted,‘ in th.e_ Constztutzon of Jammu &
Kashmir. There is no_reference to sovereignty.
Neither is there any use of the expression “citizen”
while referring. to its people. The people of Jammu
& Kashmir for ‘whom _special rights are provided
in the Constitution are referred to as “permanent
residents” under Part III of the Constitution of
Jammu & Kashinir. Above all, the Constitution: of
Jammu & Kashmtr has been made to further
.defme the existing relationship of the State with
the Union of India as an integral part thereof.
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§1.1t.is thus clear that the State of Jammu &
Kashmir has no '4vesi‘ige of sovereignty outside the
'(‘onstltutwn of India and its own. Constztutzon
‘which is subordinate to the Constltutzon of India.
It is there{ore wholly anorrect to descrlbe it as
being . soverezgn in' the senSe of . its. reszdentﬁ
‘constituling a separate and dzstmct class in
‘themselves. The' residents of. Jammu & Kashmm '
we need to remmd the- High Court are fzrst and
-_[oremost citizens. oﬁIndLa...; .......... S e
(emphas1s supphed) : '

A copy of the judgm’e‘nt invSBI U8 Sanibsh Gupta- (2017)‘ 2

SCC 538 is;annexé',d hé'_rewkith.band marked as Annexure R - 23,

(vi)In Badrinath vs Gout. of T.N., (2000) 8 SCC 395, this Hon’ble

Court took the view that durmg the cur rency of President’s Rule

. in a State orders passed by the Pres1dent of Indla either

hlmself or aptmg through the __Grovernj_qr of the State, are

equivalent to orders that might have been passed by an elected

‘Government. In such a scenario, the President of India can

exercise all the powers*of -the‘State Government. TLe relevant

, portmns of this Judgment read thus

Rajendra Kumar
Dethi

"Regd. No. 5780

Date of Expiry -
27tk &prit-2023

“24 In our opzmon the order of the Governor
dropping all the four dwczplmary cases including
the one which was treated as pendzngl was passed
during President!s Rule and that order must have
‘been treated as final so far as the State was
concerned. In fact it dropped. the three cases but
treated the fourth case as pending;. even though
that was also dropped by the Governor. In as
much as the Governor's orders are final, a serious
question as to jurisdiction of the subsequent
proceedings in -the fourth case resulting in
'Censure’ arises, Merely because the matter had
gone to the UPSC before Governor dealt with the -
issue, the Governor's orders dated 28.6.77 could
| not have been -ignored. By_the date the State
received the letter_of the UPSC and passed_the
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final order of censure on 8. 4 80, the Governor S

orders dated 286 77 were already there and,

therefore; Government should have ref_atned from
passing the order of censure :

25. When an elected Government is not in offtcel

the orders of the Governor u/art. 356(1)( a) as an
agent of the Preszdent of India are’ equivalent to
the orders that mtght have been passed by an
elected Government in_office-and the Governor's

orders had to be given effect fully and could not

have been ignored either by the executive or by the

Union Public Servtce Commission.

26. Under Su'b cl (a) of Art. 356Q) of

the Constttutton of “India, the President may

assume to. himsel if all or any of the functiens of
the Government of the State and all or any of the
powers vested inor exerczsable by the Governor or

any- body or authority .in the State other than

Legtslature of the State. Where the Preszdent
after assumgtton of the powers of the State
Executive, chooses to. exercise those powers

- through the State Government, the latter acts as

the agent of the President, acting on the advice of
the Union Ministry, instead of the State Cabinet.
In short, when the President vests the Governor
with the powers- of the State Government, the
Governor can exercise all the powers of the State
Government, wzthout the advzce of -his Council of

Mtntsters UL
“The Governor becomes resgonszble to the

Preszdent e the Unton Government which has

its responszbtlztx to the Union Parlzament The
Governor can ‘‘exercise the statutory power
exercisable by the .State Government.(See Basu,
11th Ed: Shorter Constitution, p. 1192).Once that
power was exercised by the Government on
28.6.77, all the ¢onsequential proceedtngs leading
to the censure fall to the ground.” (emphasis

supphed)

A copy of the Judgme.nt in Badrmath vs Govt. of TN

".A""e o8
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(vii) The kind attention of f::t‘nis:..-:Hen’bl"e',:C-ourt 1s also invited, in this
_regard, to the Judgment of a Dlvmon Bench of the Calcuttd ngh
Court in Gokulananda Roy v Yrapada Mukher]ee &O0rs. -
"AIR 1973 Calcutta 233 Where the Court had expressed a s1m11ar
view. To the extent relevant, the Judgment reads thusi

“14. The learned Advocate-General next contended
and we think rzgntly that under Clause (c) (i) of
the notification G.S.R. No. 490, it was lawful for
the President to act to such extent as-he thought
fit, through the Governor of the State. He also
relied upon the notification G.S.R. No. 491, by
which the President directed that all the functions
of the Government of the State of West Bengal,
and all the powers vested in or exércisable by the
‘Governor of that State, which have been assumed
by the President shall ~ subject to the
'supermtendence direction and control of the
President, be exerasab/e also by the Governor of
the State. The’ Advocate General ' argued that
there was clear delegatwn by. the Preszdent of all
the functions of the State Gouernment and also of
~ all the powers vested: in the Governor, which were
“assumed by the President by the notification No.
G.S.R. No. 490, to the Governor of the State. Such
a_delegation, . it. was argued fully: invested ¢he
'Governor not onlz with the powers of the
. 'Governor but also with. all (he functions of the
“State _Government which _includes: the duty or
‘statutory oblzgatzon of the Governor to form .an
-opinion. It seems to us: that there is good deal of
force in this contention .on behalf. of the
respondents. Under Article 154(1) of the
‘Constitution, the executive power of the State is
vested in the Governor. and.is to be exercised by
him directly or through the Officers subordinate
to him. The President delegated to the Governor
not only the powers of the Governor, but also the
functions of the State Government. Quite apart’
from the position that delegation of powers carries
‘with _such delegation the duties and statutory
obligations connected with the power, delegation
\of the functions of the State Goverhment to the
bovernm would mclude wzthm its_ambit_the

Date.of Exb‘fy
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power to form an: opmzon about the neceeszty of an
inquiry under the Commzsswn.s of Inquzry Act

15 In support of the contentzon that delegatwn of
powers includes a delegatwn of duties connected
with the exercise of such power, reliance was
placed by the Advocdte-General on a decision of
the Supreme Court in DaluramPannalalModi v.
Asst.  Commr. - . of .  Sales Tax.
o .I\MNU/SC/0212/1963 : [1964]2SCR286' . A
- reference ‘may also be u.sefully made to another
: decision of the Supreme Court on this'point H. S.
-8, M. Ali Alquadari v. Commr. ofWakf, West
.Bengal MANU/SC/035’5/1961 [1961]3SCR759
. In that case, it was held that where powers.and
duties were inter connected and it ‘was not

possible to separate -one from the other in such

way that the powers. might be delegated, while the

duties ‘were retained and vice versa, the

delegation of the powers took with it the duties

. also. A similar view was also taken in a Bench

- decision of this Court reported in (1970) 74 Cal
-~ WN 330 o (emphas1s supphed)

B\ COpy of the Judgment m Gokulananda Roy v Trapada
Mukherjee & Ors. - AIR 1973 Calcutta 233 is annexed

| herewnh and marked as Annexure R- 25
(vm) Tt may also be po1nted out that the rehance sought tn be placed
| on Sectlon 147 of the Constltutlon of Jammu and Kashmir, to
impugn the Pres1dcnt1al Order of 05 08. 2019 or the Declaration

dated 06.08. 2019 is wholly mlaconcewed Section 147 of the'

: Const1tut1on of Jammu and Kashrmr deals with the amendment

of that Constitutwn,‘ and plaees certain fetters on the power of
the' Legislative Asee‘ml_l'ly of the : Sfate to 'amenld ‘, _.tll"at‘
nsfltdtioin. : These fétters' are found m the 'secohd _prodrieo to

ion 147, which reads thus:
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“Provzded fur ther that no lel or amendment
seeking to make any change m

(o) this section; :

(0) the provLszons of the sectwns 3 and 5; or _
(c) the provisions of the constztutwn'of India as
applicable in reld’tiori to the State;

A'shall be mtroduced or ‘moved in ezther house of .
the Leglslature B

(ix) Section 147, it is Sle'ntttte,d, ‘.ca,nno_t in any:tnenner affect, dilute
or control t_lte power confencd on the President of India urloer
‘Article 370 of the Con:s:’titnti‘on: of lnd1aand the exercise thereof
by the President. eq_ielly', it canknot f.et:ter ‘Periivarnent in the
exercise of its. function's under the Constitution of India. .The
prov1s1ons of: the Consmtutlon of Indla 1nclud1ng artlcle
‘.370(1)(d) and 3’70(3) ‘aré not subJect to, or subservient to,
_sectlon 147 of the Constltutlon of Jammu and Kashmir. On the
| other hand as has cxpressly been hcld by this Hon’ble (Jourt n
SBI v. Santosh Guptq' sup‘ra? the. then Constltutlon of Jammu
'and Kashmir. was f‘,steoordii‘nate to the Con,s,titution 'Qf :
India”. In any event,_‘_'no‘ B111 or Aﬁend;nent' of the natnre set '
out in the second p'rvo:Viso.to Section '14.:37" was “introduced or |
moved in either house of the Legzslature or even in Parhanlent
.The second proviso to »S;ec‘tlon? 14-7 is mapphcable to the cases at
he'nd fdr_ this reason ,as.;fWel.l. t

(x) Insofar as the impositio'n o‘f"Preside'nt’s Rule in the then Stete‘of

Jammu and Kashmlr 1s concerned any challenge to the same

Rajendra Kumar
Delhi s

Regd. No. 5780 |
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| “and untenable. ’i‘his Would be ev‘i‘i.:.l.ent from an e’xamination,bf _
the true facts in this regard, Whioh Qind?icete the stand of'the
Union of India which Itéve been stated hereinabove.
(xi) It.' 'is incorreot and misodnceived to suggest that any ofnthe“
| ‘apphcable Rules of the RaJya Sdbha and the Lok Sabha were
.‘v1olated in the course of the passage of the aforementloned |
'res.olutlons on. 0_5,.08.240,19__end_ 06.08..2.019. It is submitted that
each .resolotion .was vtak»e:{n up and passed by the respecti:x"/e
House of Parliament :s'.tri:otly‘ in accordaﬁce with all applicabie
Ruies. If ne.oessary, the mode and manner of compliance with
| the .applica.li)_l'e_Rules wfroulc:l.be.el.aborately dealt with at the time
of the_'hearijng in this Honble f(“/ourt..
47. ".,In addi_tiori,! this respour:iv-derglt c‘iave.s 'jieave of this Hon’ble Coort to
eubmit a _futther affida‘{;ilt 1f rfe’ouired.

48. 1 state and submit that the present affidavit has been filed

nafides and in the interest of justice.

@ 2’\( ' ‘20 } i i _ ‘
01/ ~ - ‘ _
T dggé ICATON o Ny, gfzf,% ffa/‘rs
erified at New Delhi on ths 9th day of" November ’2019 that the
contents of the above affldat it are true and correct to my knowledge :
and belief derived, from the official records. No part of the above
afﬁdawt is false and’ nothmg matenal has been concealed therefrom.
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