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L
, I THE HIGH COURT OF DELHI AT NEW DELHI
No. & 2T - : - Dated (57717
From: = - / ) OGQ. © D/ C"'{ 7
The Registrar General,
High Court of Delhi,
New Delhi.
To,

1. Mr.Ajay Kumar Kuohar, ASY/Spl.Judge(PC Act),CBI- 09,RACC, New Delhi.
2 The Director,Directorate of Enforcement, Ministry of Finance,Goverme
Jam Nagar House, Albar Road, New Delhi

Also at:
6" Floor,l.ok Nayak Bhavan, Khan Market, New Delhi.

The Superintendent,Central Jail Tihar, Delhi

Ld

BAIL APPLICATION NO.2718/2019

P.Chidambaram e Petitioner

VERSUS

Directorate of Enforcement o e Respondent

Petition under Section 439 Cr.P.C. fo
F.No.ECIR/7/HIU/2017 dated 18.05.2017
Sir,
nuation of this Courts letter No. 48196-98 Dated 21.11 2019 1 am dired

In conti
dgment/ order dt. 15.1

forward herewith for immediate compliance/ necessary action a copy of ju
passed in the above case by Hon'ble Mr. Justice Suresh Kumar Kait of this court.

Directions are contained in the enclosed copy of order.

Yours faithfully

Ay

Admn. O (Crl)

Encl: Copy of order dated 15.11.2019
' for Registrar General

and memo of parties.

nt of India, I

r grant of bail in case relating to ECIR bearing no

ted to
1.2019
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SEFORE THE HONBLE HIGH COURT OF DELHI -
AT NEW DELHI
[CRIMINAL }URESDICTEON}

" Bail Appl. No. :’\“33 of 2019

IN THE MATTER OF:

P. CHIDAMBARAM PETITIONER
VERSUS

DIRECTORATE OF ENFORCEMENT .. RESPONDENT

ECIR bearing no. F. No. ECIR/7/HIU/2017 dated 18.05.2017
under the Prevention of Money Laundering Act, 2005
[Presently in ED custody since 17t October 2019 in

ECIR No . No. ECIR/7/HIU/2017 dated 18.05.201 71

MEMOQ OF PARTIES
p. CHIDAMBARAM
5/ 0 late Sh. Palaniappan
R/o 115-A, Jorbagh,
Néew Delhi ~ 110003 .. PETITIONER
| VERSUS

DIRECTORATE GF ENFORCEMENT

Ministry of Finance, Government of India

10-A, Jam Nagar House,

Akbar Road, New Delhi - 110 001

Alsg at:

6% Floor, Lok Nayak Bhavan, : :

“Khan Market, New Delhi - 110 003 ... RESPONDENT

FILED BY: %
3 PR =

e

ARSHDEEP SINGH & AKSHAT GUPTA
(D/1137/2007) (D/2053/2015)
: Advocates

D-251, Second Floor,

Defence Colony, New Delhi - 110024
Phone - +91-997114009

Email - arshdeep@arshdeepskhurana.com

Filed at - New Delhi
Filed on - 2410.2019
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» [N THE HIGH COURT OF DELBI AT NEW DELHI

Reserved on: 08.11.201%
Pronounced on: 715.11.2019

SAIL APPLN. 2718/2019
p CHIDAMBARAM
Through

e Petitidnel

Mr.Kapil Sibal, Dr.Abhishek Manu
Singhvi, Mr.Hari Haran, Mr.Dayan
Krishnan, Sr. Advs. with

Mr. Arshdeep Singh Khurana,
Mr.Amit Bhandari Mr.Hitesh Ra
Mr.Akshat Gupta, Mr.Ayush Ag

1 ‘ & Mr.Sanjeevi Sheshadari, Adva
. I

Aads
g3

PSS P TPY SN A, .

AN

rwal

VETSUS

DIRECTORATE OF ENFORCEMENT - Respondent
} Through  Mr.Tushar Mehta, Solicitor G.[Eneral
1 ' ' with Mrs.Sonia Mathur, St. Advi with

: - M. Vikramjeet Banerjce, |ASG,
Mr.Amit Mahajan, CGSC, MrRajat
Nair, SPP, Mr.Kanu Agrawall| SPP
with Mr.Shantanu Sharma,
Ms.Mallike Hiremath, Mr Bhuvan
Kapoor and Mr.Varun Chugh, Advs.
for ED.

CORAM: ,
HON'BLE MRE. JUSTICE SURESH KUMAR KAIT

JUDGMENT

{  The present bail application is filed ander section 439 of Cade of

Page L of 4
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Criminal Procedure (hercinafier referred to as CrP.C.) on behalf of the
sccused/P. Chidambaram whereby seeking grant of bail in the ECIR bgaring
of Money

¥ No. LECIR/7/HIU/2017 dated 1%.05.2017 under the prevention of
*aundering Act, 2005 (hercinafler reforred to as
in judicial custody.

2. The brief facts of the case aré a

on 15.05.2017, the Central Burcau of Inves

“PRALATY whe 1S Pres ently

s made out in the present petition that

tigation (hereinafter referred 1o as

the "CBI") registered the Tirst Information Report (hereinafier referreg to as

the “FIR”) bearing no. RC-2202017-E

“subj

Code, 1860 (hereinaller referred to as the "IPC") and Section 8 and

0011 (hereinafter referred tolps the

ect FIR™), under Scctions 120-B read with 420 of the Indiani|Penal

Sketion

13(2) read with Section 13{1)(d) of the prevention of Corruption Act 1688

(hercinafter referred 10 as ihe "PC Act”). The allegations in the subj
sertain to the grant of an FIPB approval in 2007-08, for which the

1R came Lo be registered after a period of almost 10 years based on

il source’ information. M/s INX Media, the Petitioner's son Sh

ett FIR
dobject

[s 1 o‘
c_%lleced

Karts

P Chidambaram, "unknown officials of the Ministry of IFinance, Goveinment

of India” and others were named as accused persons in the subje

& FIR,

whereas, Petitioner is neither aamed as an accused nor as a suspetl On

Bai Appin2718/2018 : Page 2 of

e
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18.05.2017, solely based on the subject TIR registered by the

Respondent ED registered the captioned BECIR under Section 3 of the B}

punishablc under Section 4 of PMLA. The said ECIR is production D

subject FIR and the Petitioner is neither named as an accused 1ot

suspect therein. On 23.07.2018, apprehending his arrest by the Respan

[:D, the Petitioner was constrained to prefer a petition (being BAIL AE]

LB,

ALA
£ the
as a
dent

PLN.

No. 1713/2018) before this Court under Section 438 Cr.P.C. seeking gramt of

anticipatory bail. Vide order dated 25.07.2018, this Court was pleasd

issuc notice and directed that no coercive steps shall be taken againg

Petitioner till the next date of hearing and the said interim order cont

for a period of over 15 months. During the pendency of the abovementi

anticipatory bail application, the Respondent ED summoned the Petit
on 4 (Four) occasions viz, 19.12.2018, 07.01.2019, 21.01.2018

(%.02.2019 and the Petitioner duly appeared on each such date and answ

all questions 1o the best of his ability, knowledge and recolled

sertinently, the Petilioner was not summoned thereafter. However

50082016, this Court  dismissed  the Petitioner's abovement}
anticipatory bail Application. On 21.08.2019, the Petitioner approaché

Hon'ble Supreme Court vide SLP (Crl) No. 7523/2019 impugninjz

Bail Appin. 27182019 Page 3 of 4]
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common ~Order dated 20.08.2019. Despite  the pendency 0

abovementioned SLP, the CBL, arrested the Petitioner on 21.08.2019

Petitioner was i CRI custody till 05.09.2019 and 1s currently in Ju

custody. However,
the SLP (Crl) No. 7523/2019 and on the same day, the Tral

-emanded the Petitioner to judicial custody until19.09.2019 whic

xtended from time to time and is continuing till date.
3 MrKepil Sibal and Mr.Abhishele Manu Singhvi, learned
advocate appeared on behalf of the peti’tioncf and submitted th

05.09.2019 wself, the Petitioner who was physicaliy present before tha
Court preferred an Application (hereinafter referred to as the

Application") praying to surrender before the Trial Courl in the cap
ROIR. The Trial Court s

Respondent
e Surrender Application. In th
sondent D does have reasons 1o believe to arre

white the Res

Petitioner under section 19 PMLA, it wishes to conduct certain backg

investigalion and only th

]
H
!
4
i
1
;
!
{
i
!
i
i
L=

Bail Appln.2718/2019 Page 4 01.5'

oo 3

Petitioner so as to make the maximum permissible period ofl5 days of

ft the

The

dicial

on 05.09.2019, the Hon'ble Supreme Court dismussed

1Court

was -

SeTOT
5t On

Trial

" Surrender
tioned
issued notice on the said appiicai'ion and directed the
EDtof 11(, its reply. Accordingly, Respondent ED filed reply 1o

¢ said Reply, it was inter alia smted that

5t the

dround

mmﬁu would wish o custodial mierrogate the
~q

H
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police custedy remand more effective and meaningful. Vide Order

13.09.2019, the Trial Court dismissed the Petitioner's  Surrg

[

Application. Thereafter, the Petitioner was not even once interrogated

£

1D while he continued 0 be in judicial custody in the FIR registes

CBIL
d in the prese'nt petition that on 11.10.201

4. 1t is further gubmitte

Respondent 1D preferred an app

Cr.P.C.(hereinafter referred to as the "Production Warrants Applica

fated
nder
y the

d by

), the

lication date_d 09.10.2019 under Sectid 1'267

ion"

|
ainet the

before the Trial Court sceking issuance of production warrants again

Petitioner for the purpose of
investigation in the captioned BCIR. On the same day ie. 11. 10.2019;

without issuing any noticc

in ignorance of the well

“aprest and remand’ n relation to the

even

1o the Petitioner or his counsels, the Trial Court,

settled law in the case of Harshad S. Mehfa vs.

cRi- fLR 1993 1 Delhi, allowed the Respondent ED's Applicationiidated

!

11 15.2019and  directed issuance of production warrants agains%t the

Pejtioner

i

for pwauchon on 14.10.2019 at 3 PM. Accordingly, on

14 10.2019, the Petitioner was produced before the Trial Court {rom Jhdwiai

custody and the Respondent D filed two applications - first, sgelang

permission of the Trial Court to formally arrest the Petiioner i the

Bail Appln.2 71872019 Page 5ol 41

i
i
i
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TR AT

captioncd ECI

R; and sccond, seeking remand of the Petitioner to the cud

of the Respondent D for a period of 14 days. Al this stage, an AppliC

| on behalf of the petitioner seeking recall/ cancellation

S’

was preferrec

production warrants ‘seued vide Order dated 11.10.2019. After nb

arguments on 14:10.2019, the Trial Court on 15.10.2019 was pleased 10
|
i

the Application dated 14.10.2019 seeking DErIniSsion to arrest 2

Application for interrogation ol the Petitioner and allowed the same

liberty to arrest the Petitioner if the grounds specified in Section 19 B

Ll

are made out. Further, the Trial Court was pleased not to consid

Trrieermners:

Application dated 14.10.2019 filed by the Respondent BD seeking ¥

of the Petitioner to the custody
The Trial Court dismissed the Petitioner’s Application dated 14.10

vide Order dated 11.10.2019. However, 6D 16.10.20

interrogated the Petitiorn
';

custody in the subject FIR andt
' !

the speeious reason of being evasive during

17 10,2019, the Petitioner produced before the Trial Court an

B v

Lespondent B prc‘f‘crrcd

wor in Tihar Jail while he was jodged in judicial

tody
ation
{ the
hring

treat

- Ewith
MLA

r the

mand

of the Respondent ED as being premature.

2019

19, the Respondept ED

1ot

hercafter, formally arrested the Petitioner for

the aforesaid interrogatioin. On
%

i the

an Application seeking remand of the Petitigper to

‘e custodvof the Respondent 1D for a period of 14 days and the sam was

Page 6§ of 4

Yo
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allowed vide Order dated 17.10.2019 for a period of 7 (Seven) days

24.10.2019. On 18.10.2019, the CBI completed 1t investigatio

hesubject FIR and filed & charge sheet uls 173(2) CrP.C. before the

Court naming the Petitioner as 21 accused alleging comim

u/s 120-B t/w 420/468
the PC Act. On 21

alleged in the said charge sheet. Vide Order dated 22.10.2019 in SLP

No0.9269/2019, the Hon'ble Supremse Court. gfanted regular bail 1

Petitioner in the subject FIR.

5. Mr. Kap

il Sibal and Mr.Abhishek Manu Singhvi, learned

471 of PC and Section 9 and 13(2) v/w 130

i o)

yntil
foin

Trial

ission of offgnces

4y of

10.2019, the Trial Court 100k cognizance of the offences

Crl)

the

enior

aw-abiding citizen having deep

counsels submitted that the Petitioner is a |
' ' i

roots in the society and the Petitioner is not

abide by all such conditions as may be impo

hatl to the Petitioner.

peritioner is a respectable citizen and fo
U nion Minister of Home Affairs and he cannot and will not tamper Wi

rrently in the safe and securc possesé
i

Jocumentary record, which i$ cu

e incumbent Government 0OF the Trial Court. The Petitioner r

L

sccorded approval o the unanimous recommendation made by the

Bait Appln 27182019 Page 7 of
i t-1

a flight risk and 18 willing 0
sed by this Court while gianting
“The insiant case 18 a documentary case agd the

rmer Union Minister of Finange and

th the
ion of

nerely

FIPB
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‘Ministry of Finance. The casc was’ once again examined by the 4

who chaired by the Secretary, Fe

secretaries (Industry, Commerce,

fairs) and the Secretary of the Administrative Ministry concerned. F]

28

them were among the senior most IAS officers and the sixth was a 8¢

HES officer of the Ministry of Iixternal Affairs. Bach o
and distinguished record of
relevant time was Dr.

Reserve

FIPB unit processed the file and thereafter, put it up to the FIPB

consideration and in turn, the FIPB submitted its recommendations to

Secretary,
Department ¢
Secretary, Department of Keonomic Affairs. Hence, the question o]

irreeularity or i

siedia is a far-fetched and absurd allegation and does not arisc at all.

[

invoices thal were raiscg on INX Media have been referred ir

attachment proceedings as well and in the complaint (being 0.C.

Bail Apple27182019 Page 8 of 41
. ‘b

onomic Affairs and included four yther

service. The Secretary, Economic Affairs at the

Bank of India. As per the normal procedure, several officéfs in

fTiconomic Affairs, Ministry of Finance and was put up £p the
| |

licgality in the approval granted to the proposal of M.

| earncd senior counsels further submitted that the 4 {Four) alleged

Bixternal Affairs and overseas ldian

¢ of

ne of them had aflong

D). Subba Rag, who later became the Governor of the

OSD, Director, Joint Secretary and Additional Secretary of the

the
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[ the

(&)

No.1045/2018) preferred by the Respondent ED under Section 5(5)

tated

[#2]

pPMLA before the Adjudicating Authority, New Delhi and it has been

i
t
|

by the Respondent 1D itself that:

ny has clariﬁed from their

9.6 [..] However, the compa
g not been made aganst

vecords thal the payments: Hav
these invoices.”

7 Learncd counscls argued that in the sub_;ect MR and the captipned

d on regular bail or
for 4

[CIR, other accused persons have already been enlarge

1

anticipatory bail or statutory bail. Therefore, there is no 1€asCh to deny ball

parameters lajd down by the Hon'ble

to the Petitioner in terms of the

-

G
4
5

:

as the Hon ble High Courls in a caten.a. of

Supreme Court of India as well

judgments.

-

mitted that captioned ECIR,' which is registered

g. Accordingly, sub

within 3days of the F IR s & verbatim copy of the FIR and the aiieggtions

iherein arc aiso ‘dentical, therefore, oranfing remand of the Petitioner by the

|
2] since the offences aliegedly committed as per thé CBI

Triat Court is illega

L

IR dated15.05.2007 (e the subject FIR) and ihe captioned LECIR g<¢.L1'1s{3s

auf of the same oceurrence and have been committed 1n the course af the

H
i

Bureuu of Investigation, Special Investigution

came Lransaction. Ty Central

if New Delii vs. Afmpmn I Kulkarni: (1993)3 see 141 it has been

f
“-..—‘

i

Bail Appin.2718/2019 Page ¥ of 41
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held that if a person nas been arresied kol

~ have been committed by him during an occurrence, he- cannot be detaig

the police custody o r

f
L
3
{
!

same case or for offences committed in COUISE of the same transaction

that the total permissible pelice custody is only for 15 days and no {’?

police Custody can be _granted. Therefore, the Trial Court erred In rej%e

the argument of the Petitioner that the offences alleged by the CBI aa

D are part of

remand. While reje

o

respect of an offence allegdd t0

d in

espect of apother offence committed by him i} the

and
Fther

sting

H the

the same transaction and therefore, there cannot be a separate

cting this argument, the Trial Court has proceeded Op the

‘basis that the offence under the PMLA is a distinct and altogether diffierent
offence. |

. . 1
9. Learned senior counsels argued that upon dismissal of SLP (Cri) No.

7593/2019 by the Hon'ble Supreme Court (i.e. the Petitioner's challen{ge to

Cihe Judgment dated 90.08.2019 of this Court whereby the Petitip

anticipatory bail application was rejected), the Petitioner had preferre

ner's

d an

Applicaticn dated 05.09.2019 praying 0 currender before the Trial Court in

s

the captioned HCIR. However, the Respondent ED opposed the prayer on

the specious and mala fide ground that in order to effectively utﬂiii:f,e'the'

maximuim permissibic | eriod of 15 days, the Respondent ED wishes t®

Bail Appin.Z7 1872019
ppin.Z718 2014 ‘Page 140 ofif1

first
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interrogate certain other persens and shall seek the custod

o a
only thereafter. The captioned ECIR had been registered on 18.0 2019

i
: j
almost 2 years ago) and while the Respondent ED had been veheme

opposing the grant of anticipatory bai

required the Petitioner’s cust

to' surrender himself, the Respondent ED opposed such request.
respondcnf LD before the Hon'ble Supreme Court in SLP(Crl.)
7523/2019 vebemently opposed the grant of anticipato

Afﬂdavit dated 25.08.2019 by stating that the custodial interrogatidn )

Petitioner was required and that the ED had formed its reasons 1o beie

arrest the Petitioner under Section 1
the Petitioner sought to surrender o 05.09.2019, the ED not only objt

ro the surrender, but also did not seek to arrest the Petitioner till 11.10.2)

‘The ‘Trial Court, while passing the Order dated 13.09.2019 and dmm

the Peutioner’s Applxcatmn dated 05.09.2019 praying for surrender 1r

captioned ECIR, has erred in iaw and procceded on the erroneous basis

the Petitioner’s Application was for directing the Respondent D to ar

che Peutioner and not for surrendering before the Trial Court. In doing
i feed

e Trial Court has erroncously held that when the Respondent ED i§

Bail Appin 27182019 . Page 11 ()fﬁi%]

s an e g e Pt S

y of the Petitioner

l
| {0 the Petitioner on the ground ’f at it

i
1
9 of the PMLA. Despite the above, when

(i.e.

ntly

odial interrogation, when the Petitioner sought

The

No.

ory bail in 1ts Cdynter

{ the

& 10
cted
sing

: the

that
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{
|
!
{
!

E
3

i
1
i
i
i
|
b
%
;
1

willing 10 arrest the Ppetitioner at that stage the Appiica‘cion of surﬁ}ender
cannot be entertained. Thus, the Trial Court failed 1o appreciate the laW laid

1
down 10 Sandeep Kumar Bafna Vs State of Maharashira & Anr.:‘g %014
(16) SCC 623 wherein the Court followed the dictum in Niranjan Slﬁngh‘s

casc by phserving as under:

vife can be stated to be 1P judicial custody when he
surrenders before the court and submiis to ils directions. !

ove

5 named

'z

-

10. It is strongly 'argucd by Jearned senior counsel
appearing on ehalf of the petitioner that the petitionet is not a ﬂigﬁ risk

i
and has fully cooperated with the investigation. During investigation ‘cf the
|

R, the Petitioncr was summoned DY the Tnvestigating (_l'%)fﬁcer

captioned ECI

on 19.12.2018, 07.01.2019, 21.01.2019 andOS.O'Z.?OB},

on 4 occasions (Le.

on cach of which occasion the petitioner duly appeared and answer¢d all

questions 10 the best of 1is ability, Krnowledge and recollection.

i1, While concluding arguments, it is qubmitted that the pctitioné

Genior AdvocatC practicing in the Honble gupreme Court of India with 49

o standing at the f3ar, of which 35 years as d Senior Ad\}i cate.
i

TS
yEars W
J

Currerlys he 15 Member of Parliament (RS). {{e was formerly |

Minister of Pinance | 1096-1998, 2004-2008 and 1012-2014) and E;U'nion
;_

:ir

Bl .-xppin.?.'.’lﬁ!l(‘!l‘) Page 12 ofigl
=




A WWW.LIVELAW.IN.

Minister of

“National Co

i . .

g

Home Affairs (20(}8—2012). He is.a member of the &

ngress, which is the principal Opposition Party in Parlig

and has been in public life for over 40 years. The Petitioner i8 also 2

Spokesperson of the Congress party as well as a
columnisl. AS such, the petitioner nas deep roots in the society. Morg
from the information available in the public domain, it appears thy

[mvestigating Agencies, including the Respondent ED, have already 1S5

dian

ment,
sknilor

prominent and widel ,y—read

over,

t the

sed 2

‘tioner and in view of the samg, it is

{ ook Out Circular (LOC) against the Pet

preposterous o €ven aliege that the Petitioner can evade the further ot

of law. The Hon'ble Supreme Court, i its Order dated 22.10.2019 11

(Crl.) No. 9269/2019, while granting regular bail t

subjebt-FIR, has already beld that the Petitioner is not a flight risk

aiready submitted that there < not even an allegation that the petition

or with tamper with cvidence or influence wilnesses.

(7. In Swete of Mularashtra Vs Animal Punjaj

9¢i4. 11 has been held that in matles of

evidence or absconding, therc must be ‘absolute certainty’ an accused

incarcerated on that ground. It 18 submitted that mere ipsi-dixit

investigating Agency cannot be permitted t0 prejudice the liberty of 2

Bail Appin.
2ail Appin 2718!25}}9 Page 13 0

OCESS.

SLP

o the Petiticner fin the

1tis

by hAs

i Shah: (1969) 3 SCC

aliegations of sampering with

a1 DE

bt the

ritizen

41
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e AT bt 3 5+ it - s i

y. The Petitioner has made no attempt 10 suborn withesses;
i

|

y other manner polinge or

i
‘
i

of this countr

tamper With documentary evidence, Ot in an

obstruct the judicial process and further, the Petitioner undertakes thit he

shall not, tamper with evidence or influence vincsses, nor is therq any

reasonable or justifiable apprehension thereof. oy

i3.  Morcover, Karti P.Chidambaram was pranted regular bail DY this
i
i

court vide order dated 73.03.2018 and the same was confirmed in SL}% Cri)
R The interim protection $0 rai E'{‘d by

5446/2018 vide order dated 03.08.201

de order dated 09.(}3.2(}18 has been extended by the Z-}lc;)

L

this court v1 wble

] -
* Sypreme  Court from tme fo times and continued t]] |jdate.

Mr.S.Bhaskararamall, co-accused was granted anticipatory bail by tha(Trial

Court vide order dated 04.04.2018 and which has not been challenggd by

: respondent ED. The statutory bail has been granted by the Trial Courl vide

order dated 13.04.2018 10 co-accused Ms.Indrani Mukherjea. S0 was% done

i1 case of Mr.Peter Mukheriea vide order dated 28.05.2018 by hellTrial

aurt.- Thus, the allegations of illegal gratification of Rs.10 lacs received by

oy D Sy . e I e .
Karli 1. Chidambaram and allegation regarding Fareign

: 3 Cp-pneused
sccounts” or the alleged "properlies owned by the Petitioner abroad” qr the

S o atleged "Shell Companies” are falsc and concocted on the ground thgt the -

=

il Appin2718/281°
ik Appin 27182819 Page 14 0¥ 4
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1
H
i
i
|
3
i
i
H
{

. : , o - T
petitioner nas disclosed all the asscts 10 his tax returns and havej jpeen

informed to the Rajya Sabha, 85 Petitioner 1S & sitting Member of Palha%mem

|
from: the Rajya Sabha. tl
‘l

14, An amount of 2403.07 Crores has come into INX Media (1§ the

e ﬁ“"“

investee company) as DI, well withio the approval percentage of 46,.(.16%

of equity. Out of this 2403.07 Crores, 246.41 Crores was allegedly invested

in an Indian Subsidiary Company (namely INX News). AS such, no 3gu‘oiio

i
{
funds were involved in this case and it also not 2 case of ‘Bank Frald " of

i
L ) 1
By taking rooney out of the country OF defrauding depositors oF stealing rir oney

|
from a company: The instant case is not ven an economic offence so\ far as

the Respondent D is concerned.

5. Inadditionto above, the petitioner being lodged in jugdicial custddy in
i

e £BI FIR, the Petitioner has alrc,a,dy suffered 2 [two] bouts of illneés and
was pul on antibiotics for 3 [five] days and 7 [seven] days rcspcmvcl)ﬁ[ The

anset of cold weather and the incidents of dengue eic., the petitioner's i’l@ﬁlﬂﬂ

ore vuinerable. The Petitioner has lost weight from73.9

s Hikely to beeome M

K os. to 68.5 Kgs. Ptven during remand of the Petitioner in the custody’ij)‘f the
espondent 1D, the Petitioncr *¢ health has continued to dete rorate.l The

petitioner has been advised to take steroids for a maximum quan‘i;ity which 18

yad

Al Appin.2718/2 :
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n mertt as well as on medical groun gl the
{

above the danger, therefore, ©

t
petitioner deserves bail 1 the present petition. . i
| | z

i

golicitor Genergl of

|

n conducted sO far revealed 2 Krong

16, On the other hand, M. Tushar Meﬁta, Jearned

ipdia submits that the ipvestigatlo

" as contemplated nder

ase 10 reach O nppasons L0 ‘helieve

prima facle ©

L aundering Act [hereinafter rei rred

section 19 of the Prevention of Money

. ‘ i
to as "PMLA"} 1O arrest the petitioner and also his custodial investidation

will be discussed interalia, the complaint it the present ¢ase is yet fo b? filed

Be

ency, it 18 peither propet, possiple Bet

and, therefore, as il investigating a8

gerious offences of %Loney

nce regarding

,-e-—_-a)-j.____...

desirable 10 place the evide

so far, 10 public domain by ¥#Y of

—%

|aundering, which nas clearly emerged

are the same with the accused. Keeé ng in

‘ i
view the aforesald limitations in mind, the respondent is placil

the present offidavit and / OF to sh

> the

rollowing facts {0 satisfy this Court that the petifioner requires o be al ested

and rerrogated thereafter 18 hased upon cogent evidence, both docurientary

tand d SErious iscarriage of justice will be caused if invest gated

et T
piTikl Stk

oney

ey

apency 18 not pcz'miued o unecarth & well crafted scheme Of

laundering devised by the petitioncr/accussd along with his close ¢0

j. . . N .
and! co-conspirators.

e e A P T
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17. Further qubmitted, the fact of the pclsonfs mcorporaung\ hell
i

India and abroad being close to the petitfionet- -aceuse! and

companie 10

peing in WOUC Iy with the peiitioner—accuscd ig also not pased on sunT j and

ing Agency nas evidence 10 subst ntiate

conjectures, nowever, the Investigat
ihe same. As a Siep in the offence of money 1au ndering, WO mdmduzi_ls are

und  to  have acled as agents of the petitibner»accusedi and
i
!

FIPB approval incliding

i
\

intemctéd/ﬁascned with the parties apptying for

NX-Media a8 well as collected the proceeds of crime on behalf of/'at the

T ot
o
b}
-
jus
aQ

nehest of the petitiohcr accused. The pext step found so far

ipvestigation is layering of proceeds of crime by us€ of web of} shell

companics most of which ar€ in abroad, which companies are gnly on

there

——4;_:—}...——--—."@ R

having no business and aeed only for laundering of proceeds of crime.

is a cogent evidence collected so for that these shell compamc? are

incorporated by persons who can be shown 10 be closed and connected{with

i

the petitione! and his co—conspira’{ors/co—accuscd al] of whom are actibg o
mndem with cach other The proceeds of crime arc inereafier routed thtpugh

e ety of shell companics SO incarporated for the purpose of laundert

procecds of erime and he movement ol such pmceeds of crime frm;; one

company 10 another mepdﬂ\/ fall of which are not doing any businesi‘

Bt Appin27l 8129
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exists only oft paper]| just 10 make tracing of money trail di‘fﬁc_:ult. The|s

rporau—:d and loC

companies are inco ated In different countries SO i

encies to follow the trail of

become difficult for the law enforcing 28

launderng. Though the Tnforcement Directorate has collected su‘os’lcintial

material 10 satisfy this Court about existence of the evidence 10 show the

: {
facts narrated in detail he fy the arrest of the patitionle: and

ceinabove, 10 justi

his interrogation, it is only after fne custodial Jnterrogation of the petifonet
‘ |

complete and the |truth

that the investigation was capable of being fully
! ' heing unravelled. This excreise is not only the duty of the Enforcgment

Directorate towards the pation but consideririg the menace of black money

m‘*-———“wﬁ'——"‘—

g by / on behalf of persons i public life, it is 1n N4 onal

s and its launderin
o ’=.
interest to do SO- i
: i
¥ i
i i
1 g, Mr.Mehta submitied, Tnvestigating Agency has found out severd such
_ chell companies. {7 benani foreign bank accounts [directly referableito the
_; ,
; petiones and his co—conspiraﬁoré] {hrough which mnoney 18 'iaundm'éj and

ch 10 expensive properties

are invested 10 several npropertics out of whi

:
situated outside In 112 have been ;dentified SO far. Qeveral othef; shell

COMpANICS, many More bank accounts and properties abroad haveél been

dontiticd on the basis of inelbgence inputs which are received Gy the

Rail Appln.
ail Appin 27182019 page 18 ofjd1
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¥

PRV R L

still

L.

investigators working abroad under the PMLA and the invesugauon

e apar v T

continuing which can beé completed only after the arrest and iriten'ogai? hn of

the petitioner and others. Having received such matcnal and having fotmd of

the accused 10 be completely cyasive and nox cooperative during the! fates

12,2018, 07. 01. 201‘ and

on which he came for being questloned viz. on 19.

{

!

21.01.2019, the [nvestigating Agency has formed an opinion that the {rrest
- i

and custodial interrogation of the petitioner-accused was absolutely €s dntial

as the Investigating Agencies has strong reasons based . upon & gent

T

evidence in its possession, 10 believe that the accused has directly as well as

became 2 narty i the

e ekt =

indirectly mdulged in and / or knowingly assssted and

process / activity connected with the proceeds of crime and 18 guﬂt)i of a

yery Serious offence of money laundering.

19, Also submitted, as & part of its international obligation, [ndia ak

, ronust statutory mechanism for detection, investigation, prosecutiog: and
1

doL

prevention of money launderng and connected oﬂences. Such meché ism
nlso provides creation of Financial inielhcrence Unit [FIU] in other com ;

by the Lodian investigation agencies from whic‘n hcip / mfmm(.ﬁon /

qssistance [ Inputs is reguiarly received by the mvesu,g,atmcr agency in §ascs

[
onder its investigation. When the international community s iakm‘g the
i

gl appin.2? 1872019 Pape 19 of 4
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B eanaats e m.-'-""""_ﬂ"".”""“-"'"-""‘"”" e
: o e amr e

offence of money 1aundering seriously and India i 2 Memﬁ r of

iniemationai Forum Viz. w Fipancial Action Task Force” and has con

taclf to the global resolve of peing firm with money {aundering ofENCe,

:\i
the former Finance Ministef and

irrespective whether petitioner—accused is

‘former Home Minister or ai ordinary cillzen of India, it will be ravesty of
: : !
justice i this Courl considers the prayer made by the petitioner andligrant

p,re—arrest pail, without examining the case re‘it‘ords,

d in regular course of the present sta{tutory

him protection of

investigation material maintaine

investigation conducted and which contains the evidence which is inciipabie
’ {

1 ' of being fabricated a8 looscty alleged on pehalf of the accused.

20. I is further submitted that it 1S well settled in cal

economic offences i itself are considered to be gravest offence agaitl

socicty at large and heace are required 10 be treated differently in the

e e

"the enliré Comimny

of Hail. The coutls have successively held that

!
d if the economic offenders who ruin the econdmy of the Stalg are

qggrieve

not brought 10 book s such offences affects the very fabric of demotratic

i

governance and probity i public life. A murder may be commitied 1 the

s,

sessions being aroused. An economic oj'éniﬁe is

i

w1 Py ot PR e e s !

hear of momen! Hpoa |

commiited wilh cool calewlation and. deliberale design with an ¢ on

i

1
:
i
i
b
H
!
1

!
!
Page 20 nf%
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R——

i
!
|
persoml profil regardless of the consequence 10 the Community. A
' '

E

st of the Community ¢Gn be manifested only @
, .

disregard for the intere i the

cost of forfeiting the trust and faith of the Community in the syst%*n to

administer justice in an even handed manner without fear of crzizczsmi from

the quarlers which view while collar crimes with g permissive gye unmipdfil
1

of the damage done 0 the narzonal economy and national mferesz See; tafe

Jitamalji porwal (1 987) 2 see 364]"

of Gujaral y- Mohanlal \
i

E

!
E

judgments in the case lof p.

| eamned Solicitor has relied upon the.

21

passed in Crlmma[ AL1 peal

|

Jagan Mohan Redd_( Vs.

T

Chidambaram . Enforcement of Directorate

No. 1340 of 2019 dated 05.09.2019, Y. S
¢ Vs. Mohanlal jztA%nalji

Central: (2013) 7 SCC 439, State of Gujardl

ar. Vs Amnf Kumar alias

I

Racecha Rak (2()17) 13 sCC 751, Gautam Kundi vs. Directord ate of

Porwal: (1987) 7 SCC 364, Siate of Rihar & A

3 i f“mrr—'menz (2015) 16 SCC 1.
. i
%
iaw of the fact and circumstances arated apove,

79, He qubmils that i v

MTC particulm’ly considering the evidence qvailabie on record with the

apprehension relatt of

vestigating  48ency on the ing 1o influencir
!

; .
witnesses co-accused which 18 manifested  bY records during} the

. 1
1

Bail ;\]333111.2713.’201‘)

- ket




investigation of the case, i 18 prayed thal this court may be pleas

dismmiss the bail petition of the petitioner, in the interest of justice.

23, On tampering ©of cvidence, destruction

influcncing of witness by the petitioner and his co-conspirafors, le

Splicitor General of India sub

distinct, different and independent fro
i

the CBI in the predicate offence. Even the witnesses which have

I

of material evid

P

mits that the sald material is comp]

approached and influenced in the PMLA investi

investigations conducted by CBL

74 During the coulse.o

revealed that directors and share h

Private Limited [a benami company of the petitioner and his son};

fwhich is holding company of Adv
Py, Lid., Singapote) .latc—:r on in the year 2013 transferred their
sharchoiding of M/s Advantage Strategic Consulting Pvt. Ltd.
sranddaughier of petiﬁoner by way of 2 Will. During the cou
invest gaﬁon when one of the co-cons

copy ol the Will, he stated 1n

copy uf the Will was destroyed at the mstance of the son of petitioner

Bait Appln2718/201Y

gation are different 0

¢ search on scrutiny of the digital data,

olders of Advantage Srategic Cong

Page 22 c}f

aniage Strategic Consulting Sing

pirator was asked 10 produce o}

his statement dated 23.02.2018 that of

]

1

d to

o1ce,

ned

etely

m the material which was collecied by
. i

been

h the

it 18
hlting
India
apore

bnilre

iy the

e of

iginal

iginal

Y Kart
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P. Chidambaran, another CO
petitioner who 1s the
ulging in déstruction of ev

heen ind

rcason also he does not de

25. The investigations i
Singapore pyt. Limited, Singapore whi
Sirategic Consulting Pvt. Ltd, India |
petitioner's son Kart
petitfoner] received several payments
During the search, several 1
data which were claimed to have been
Sirategic Consulting Singapore
Dircctor of Advanta
cecorded he clarified that he had not

signatory of sald company and th

venderced any servic

of crime as receipt of payment in tieu of services. .

Rail Appla.271%/2019

nspirator). This fact cl
weneficial owner of th
idence directly oF indi

serves bail from thig court.

ave reveated that Advantage Sirategic Consﬁu
i

a company beneficially owned by the

| P. Chidambaramny, anothe
nvoices were recovered fr

pvt. Ltd. However, when s?_‘ateme;nt of

age Strategic Consulting  SIngapore pvt. Ltd

i_
l
carly manifest th‘;a‘ the

o entire proceeds of crims has

réctly and for this

i e b e 1

iting

ch is a subsidiary of Advantage

i

{ the

[

+ co-accused, On behalfl

without rendering any seryices. .

om the seized c%l aital

. : 3
raised by Director of Advaptage
: S

1
H
!
Ii was

i
[
i
H

signed any invoice s authorized

¢ said invoice bore his fabricaied signgure.

‘hus, from his statement it is evident that not only the company had not

es but had created [ake invoices to camouflage pTog eeds

i
]

Page 23 ufﬂg
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Mehta, Jeamed Sclhcitor

{ false evidence Mr. Tushar

26, On creation O
|

justify that Advantage Stf&ategic

t

fegsional organi%zation

Genceral of India submitted that in order t0

Consulting Pvt. [td. isnota shell company but a pro

s
%
run by management professional, certain mails WeIe generated and
1
. o 1
ators. Dunng the investigalion it hag {been

exchanged by the co-conspir ;
: |

revealed that the purpose, a5 per content of the email was to create ev%cence
| o

to _Advantage. The said malls ax‘p_i the

behind transfer of equity of Vasan

i

art of the investigation Pppers
' s.

' |

efore this Court in a sealed cover 10

statement of the generator of the mail forms P

of the present cast are placed b

! .
demonstrate and satisfy the cqnscience of this Court that petitioner arid his

- co-conspirators have been creating false evidence to layer and camotiflage

s Lo project it as yntaintied money-

the proceeds ol crime $0

27. charding influencing of Witnesses, i is argued that inasmugh 28

eir statements under section 50, rechrded

‘hrew (3) wilnesses nave stated 1n th

by the investigating agency. that the petitioner and his family memberé have
. : 1

pressurised them and have asked them not 0 appear before the Enforcgment

Dirgclorate. AS advised the respondent / Enforcement Directoralc i not

disclosmg the names © £ the safd witnesses in the present affidavit, however

ot

il Appln.2718/201¢ "
| pplt 12019 Page 24 nfit
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Vi e

their statements are available (o the ¢

been piaced 1N sealed cover.

28, F urther argued that from a bare perusal of the said statemen‘ls

conscience of this court would be s
conspirators have tried to influence and pressurise the witnesses, ﬁrsii‘.l
1

i
ot to disclose/divulg

e investigations and secondly
t
1

1o cooperate with th

incriminating fact [which is in their personal knowledge] to the Investig
: L
{

. . i
Agency. Furthermore, as stated above the said witnesses are comp
l

different from the wilnesscs, which were sought 0 be influenced in th

Foi)

Case. Thus, systematicaﬂy, the petitioner and his co-conspirators hav

frying to influence the wilnesses.

29. Mr.l\/[ehta_submitted that the offen

contention of the petitioner £l

4 standalone offence and therefore the

could not have been detained in respect of another offence committe

(PMLA offence] in the s
came transaction i completely unienabl
PC Act and IPC Act as investigated by

independent of offence under

Ae such the PMLA offence do not part of the same transaction of IP

vt e b £

i

Buit Appln.2718/2019 page 25 of
age 25 of

|
atisfied that the petitioner and ik

ase file of the present Case which has

e any
ating
letely
s CBI

hesn

ce under Section 3 of the PMILA is

at he

d him

ame case and /or offence committed in cotlrse of

¢ in law. The offence of Pl\}r[‘LA is

CBL

C and

1o 2 e AP e ke A i A
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o

pC offence. Also PMLA offenice 1s nol addition of anpther offence i the

investigation conducted under pC and PC Act by CBL

30, In the casc of Rakesh Manekchand Kothari V- Union of Indial POI5

SCC Online Guj 3507, whereby held ihat:-

o fold dragnet is laid down by the Legislature by
providing mechanism of punishment as defined under
Section 4 for such offender under Section 3 read with
Sections 44 and 45 of PML Act and to take care of i
atiachment, confiscation of such tainted property under
sections 5, 8, elc. subject to ouicome at the end of trial |
before the special court. In the above contexl, section 24|
of PML Act cast burden of proof upon an accused person
fo prove that proceeds of crime are ymtainted property.”

31. The same conclusion has been arrived by the Division Bench qf the
High Court of Karnataka at Bangalore in Smt. K. Sowbaghytt v- Unipn of

India: 2016 SCC OnlLine Kar 282, “wherez’nlthe case of the pelitionex;

that Section 8 (5) as i stood under the Amended Act of 2009, corzreanlared

duled offence, the atiachment §f the

that ([ o person was acquilied of the sche

property ceased 1o have effect. The same was n CORSONANCe with thellogic

that if no crime nder the scheduled offence could be established the?e%:ou[d
]

he o proceeds of crime. But under the Amendment Act 2013, 1t i§ now

if the case instituted in respect of @ scheduled o}fence

coniemplated that

Uy

Bait Appin.2718/2019 Page 26 of
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Sections 3 & 4 of

only

mon ey—ldunderin
rep
ther
the

w

hout the guilty

o=

cotild be no proce

is

U,

32. [ have hear

¢

Ll

Vailable on recor

& €15 to enable a

ol a scheduled

oo

idundering alone;

il .r‘uppln.l")‘llel]!‘)

resulls in acquittal of the accused, a perso

- the PML Act. If the genesis of the proceedings relatable

(0 the scheduled offence as

having taken all reasonable precautio

g, could e initiated undér th

b1 under Section 17
efore, On acquittal in respe

proceedings under the

o be seen thal p

er clause (v) of Section 2(1")

The endecavour undcr the Amendment Act, 2013, vis-a-Vvis Sectilons 5

WWW.LIVELAW.IN

n could still be prosecurea’ nder

no action and has suffered the loss delspite

ns and is nol involved in the offerie of

as d

&

e PML Act unless there

3 Cr.P.C. in relation to 4 Scheduled ofjgnce,

[ in

____.w,_.m—

c1 of such offence. should ipso facto, ré:

PML Act coming 10 @ close. In other jvords,

of the accused in the scheduled offence being proveq there

edings under Sections 3 and 4 of the PML Act. How ver, it

__.,._.R,- —

roceeds of crime is moroperty” of all kinds as dgfined

d learned counsel for the parties and perused the magterial

d and the material in ‘Sealed Cover’ as well.

tachment proceedings against the persons who are aé:L1scd
offence; persons who have bcen accused of n%oney

persons who have come in possession of the proce%ds of

ime. It is cvident that in view of the 2013 Amendment t0 the PML Act, a

Page 27 of;fl
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5

person ¢an ve tried for an offence of money Jaundering alone whithout

restricting the meaning atiributable 10 it as being with referencd |10 2

ccheduled offence alone. Hence, section g, as amended by e Amm;dment

id to be arbitrary and violative of the i‘undarii,rJ ental
' |

i

Act of 2013, cannot be sa
ings are continued under the PML Actjeven

right of a person if the proceed

of the trial of 2 scheduled offence resuits in an acquittal and the a\{leged

!

3

- proceeds of crime pertained o that scheduted.crime. }

34 Similarly this Court in the case of Rlo'hi't Tandon V. Enforﬁe ment

of 2017, whereby observed that “thete s Q

Dpirectorate, bail Appl. No. 1 19

ial by a special courts in case of «wohedule offences’ ynder

i
1
H
i
1

provision of ir

PMLA. Possibility of joint trial would arise under Section 44 ofPML%i only

when charge-sheel i filed upon completion of investigation and the dase is

Section 44 does not talk of}g Joint

commifted (0 the Special Court.

1 It makes if mandaiory that the offence puni}z hable

invesiigalicn O, joinl trid

:
!

nder Section 4 of the Ac! and any scheduled offence connected ifo the

offence under that section chall be triable only by Special Court consfituted

Jor ihe ared 17 which the offence 7as been commitied.”

15 [ s alleged that during the period from 15.11.2016 fo 16.11.2016

:
¥
¢

R

huge cash to the tne of Rg. 31.75 crores was deposited in eighg_l bank

paiiikasis

Bail Appin.2718/2019 Page 28 ofj4l
age 28 0
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T

accounts in Kotak Mahindr

1t gives details of demand draft issued from

eight bank accounts in the name o

Dubey, Madan Rumar,

yarious 4ates. Most of the

16. The statements recorded dur

ander Section 50
consonance with the pr

upon call data records, C

37, Under gection 2(1){V)

cvery description, whether corporeal OF inc

1angible or intangible and 11

or interest in, quch property or 283

38, Ihe CXPTESSIOn weheduled offence’ h

ol the Actol 2002,

35
1ol the Sehedule 10 the Act of 2002

1208 of PL. Indeed. the X pression

Bail f\ppin.lﬂ&’l()l‘)

a Bank in the acco

£ Qunil Kumar,
nadan Sain, Satya Narain Dagdi
Demand Drafts 1ssu
ing investigation h
PMLA. Prima facie, the version giv

ogecution Case. The

CTV footage. Account T .
|

"pmperzy“ means any pro

orporeal, movabie of

ciudeé deeds and inst

cts, wherever located.

ag been defined in Section 2

Undisputedly, the predicale offence 18

|
ants of ‘group of complg ies’.

—

15.11.2016 10 19.11.2018 fiom
Dinesh Xumal, Abk}ilasha
o

and Seema Bhi on

&
. o |
ed have since 0eex recovered.

o
ave evidentiaryl
|

yajue

1

en by them!i is in
t

further (felied

|

rend Analysis. i

prosecution nas

s
perty Of as%‘ts of
immo‘.!v'able,

ie to,

yurgents evidencing U
M t

i
!

D)

i
§
¢
i

included in Part Ain parz% raph

particular Sections 420, 47} and

i

has notlf been

criminal activity”

;
!
}
i
i

i
Page 29 of

|
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!
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Y

[

defined. By its very pature the alleged activitie

the predicate offence are criminal activities.

AQ. The stated activity allegedly 10
the commission of prcdic;ate of
concealment, possession, acquisition Of us
claiming 1t a8 uniainted property @
wogl |

scheduled offence. That would come W

punishable under Section 4 0 {the Act.

41. Section 3 of the pMLA defines the offencé of

myhosoever directly o indirectly attempts 10 I
Inowingly is a party oF is actual
connected proceeds of crime including

pequisition OF USe and projecting or claimi

he guilty of offence (J_/'money—!aundering. "

7
4

j]

The expression “proceeds of crime" 18

PMLA Lo mean "any nroperty derived Or obtained, di

any pCrson as result of crimmnal activity 1€

Bail Appin.27+8/2019

g of the accused referre_L to in

fence is replete W

nd converting the 8

d certainly come within the sWeep of cr

I
§
|
{
g
|
|
i
|
|

!
l
;
1
;
!
:
}

dulged mto by the accused nar‘{lsd in

ith mens red. In that, the

o of the property Y pr(jjecﬁ%ing or

!
ame by bank grafts,

iminal activity relating to 2

ithin the meaning of Section!B and

!
i

money launderipg as,

E
|
It

| i

ndulge or lnowingly assasts or
L

i

¥
{

Iy involved in ary process OF agtivity

e

Fe g

its concealment, poss Assion,

ng it as untainied properzj] shall

defined in Section 2(u)ipf the

—

rectly or indirec::i y, by

lating to & scheduled offence.

¢
i
i
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&

Thus, Section 3 shows that the person who commits
1undering need 0ot necessarily be-a one who may have been involve

acquisition of the proceeds of crime. Thus, €ve
be not guilty of the o:f‘fcnce under Section 13(2) read W
the PC Act, nevertheless, he {s a person charged with abettin
offence and with the laundering of the proceed

of crime may be acquired DY another person who commits one

scheduled offences, and the person C

nave only, directly of indirectly, assisted or knowingly become a p

may be actuzlly involved in the process of activity of, 1

pOSSEsSINg, acquiring oI using and pro
of crime as untainted property. The pﬁrpos
under the PMLA. appears £

ihe procecds of crime may ¢ generated.

43 Iuis poriment 0 mention here th
taken by the petitioner be
rejected vide judgement d
" the petitioner in Di

1340 of 2019 in the cast of anticipatory ball ot

of Pnlorcement Case.

Bait Apphn2718/2019

. |
the offence of mbney

l
d\iin the
|

nter alia., cONE

jecting or claiming the said pré

be to enlist the various CTirmes through
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n ifthe secused 18 assumged to
ith Section 13(1 e] of
g thej said

s of the crime. The progeeds

pf the
;

harged with TOneY laundering| may
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e
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a4, The Respondent ED
ihe offence of Money L
committed &
pe committed even now.
inter-alia, is &l
scheduled offence j.e. eve

laundering 4

the question of retrospectively

circumstances.

45, The offence of money lagmdert

as, by its very deﬁnit.ion,
pOSSession, acquisition of
time offence and continues
wealth. Thus th
POSSESSION, acquisition an
prejcetion as un
said o have been applied
atier the year 2009 wouid

{

Bail ,-'&1);}1:1.2718/?.(![9

sundering which is 2 di
fier the COMMLSSIOn of s¢
IR registered by

g0 under Qection § of tl

g a matter of fact have QCCUIT

the il gotten wealth since the projection 18 g

o time of its generation is of no’ consequence bul

gating the Seheduied offences ut
|

¥
stinct/separaie OI[ETCe
H

i not investi

heduled offence and is-continuipg 1o

the CBI (predicate of‘enee),

i
i

e PC Act, which had alwaysi; been

n prior O 01.06.2009. The actions of money

[ S SR

ed after 2009 and, therefore] also

s

is academic in the present facts and

ngis a continuing offence, inaspauch

the offence continues as long as accusedifis in

1 one

i
1

411 such time person is in possession of ill gotten
: !

the
: _ !
d its projection as untainted is as long db the

(ainted continues, the offence will continue and canrlot be

retrospectively. The investigation under PMLA
;

ot be treated as applying the Act 1'ei1'ospec{'1ve1y
T

for the reason ol 1il gotten wealth being generated prior 1O the amendment

i
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coming into force because accused at the time of investigation under PMLA

‘.)‘-I..n
fon
12
(]
)
[F2]

was in pOSSESSION; acquisition and projectng such proceeds of cr

m s

untainted.
46,  The above interpretation s also supported by the judgement delipered

by the High Court of Jharkhand in the case of Hari Narayan Rai v} The
' 'i

Union of India (U0I) through Directorate of Enforcement: 2@1@ SCC

ONLINE (JHAR) 1066.
CR 630 AIR 1964 5C

g i g A

47.  InSajjan Singh v. State of Punjab: (1964) 4 S

464 wherein the petitioner was put to trial for the charges ander Section 5 of

the Prevention of Corruption Act, when the sssets acquired by the petifioner

therein was found 10 pe disproportionate O his known sources of ingome,

the stand, which nad been taken 18 that the property, which was takenito be
!
i

i
been acquired pefore
, _ %
n of Corruption. Act, Was incorporapd i

dispropertionate 0 his known source of income, had

Section 5(3) of the Preventio

o . — .
Soction § and, theredy, he is not liable to be prosecuted under Sectiop 5 of

;
; e Prevention of Corruption Act. However, it is held that if pec’miary

cagources o1 property acquited before the date of commencement of the Act

2y Af Ny :

on {3) ol Sectioh 51
i

were to be Jefl out of account in applying sub-secti

Ruit Anpln.2718/201¢ |
7 ppln.2718/2019 Page 33 0fid1
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"would be prop

the proportion i8 tob

pefore or after the Act came Into force: '

er and reasonable to 1imit the receipt of income

e considered also 1O the period after the Act.

48 Tor the wcome received  during the years previous 10

ed and in the acquisitl

commencement of the Act may have help

property after e commencement of the Act. From whatever point it 1

{hat the pecuniary Iesources and property in possession of the ac

persons or any other person on his behalf have to be taken into conside

for the purpose of Qub Section 3 of Section 5, whatever these were ag(

49 It is argued by My, Kapil Sabil and Mr. Abhishek Manu St

learned Senior counsels appeared on behalf of petitioner that only h

(Karti P. Chidambara) who can be at the best be alleged to have couy

ihe offence. However, the contention of tearned solicitor general of Iy

that procecds of crime were generated due 1o the act of petitioner in or

nermissions illegally for gratification collected by Karti P. Chidambas

the pehest of the petittoner (P. Chidambaram).

50, While considering grant of regular bail under Section 439 Cr.Py

[N e gl AP ISR SN " N :
relevant three {3) factors have been considered by this Court (1) fligh

Rail Appin 27182019 '
! e Page 34 of

againsthyhich
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n of
cl;:ar
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sohvi,
IS son
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\dia 1S
anting

A al

C. the

{ risk;
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(ii} tampering of evidence and (i) influe

Shivakumar Vs. Directorate of ﬁnforcement 2019 SCC online Dell

decided on 23.10.2019 and i C.B.L case registered against the peti

herein.

51. It has not even been alleged by the

that the petitioner is

noing of witnesses in fP. K

1096

ioner

respondent/ED in counter affidavit

a flight right. The investigation agencies inclhding

respondent/ED have already issued a Look Out Circ

petitioner. In view of the same, it is preposterous Lo even allege 14
petitibner can evade the further process of law.

57.. Regarding tampering with the evidence, neither it is argued ng

ular (LOC) against the

5t the

rany

material availabie on record, moreover, there is no chance -to tamps

material on record since the same is before the Investigating Age
Central Government or t.he Courts.
53, Regarding influencing of witnesses, it is argued that inasmu
three witnosses have statc

1

ocorded by the Investigating Agency that the petitioner and his

members have pressurized them and have asked them not to appear
she Enloreement Directerate, On perusing the material produeed m a §

COVLE.

Bail Appin 271872019 Page 35 of
. e : I

o the

heies,

khoas

d in their statements under Section 50 BMLA

fhimily

efore

caled

i is revealed that one witness, when called for confrontation fo the
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)

petitioner, he wrote a letter that the pefitioner a

holding in Tamil Nadu and he being native of the said

« be confronted in the prescnce of petitioner.

however, they did not turn up.

were also calied for confrontation,
remains that their statements ‘q detail have already been recorded. TiH

am of the considered view, at this stage, when complaint

be filed, therc is no chance influence any witnesses.

s4. 1 am cOnscious ¢hat Karti P. Chidambaram, (co-accused) had

granted regular bail by this Court vide orde

was confirmed 10 SLP {Crl) 5449/2018 vide order dated 3.8.20

Rhaskararaman, co-accused has been granted anticipatory bail by the

»

Court vide order dated 4.4.2018 and which has .noi been .cha_ﬂ-cnged s

Rcsponden‘a—ﬁnfbrcement Directorate. The statutory bail has been gr

by the Trial Court vide order dated 13.4.2018 to co-accused Ms. In

Mukherica and Peter Mukherjca vide order dated 28.5.2018.

=5 {am also conscious that the petitioner has already suffered two

of ilincss and was pul on antibiotics for 5 days and 7 days rBspectivclf

pelinoner has heen advised fo lake steroids for a maximm quanfity ;

.« ahove the danger, however, the fact of iilness hag already been conss

nd his family is having 5{0ng
State, does not pvant

The other two wilnesses

Fact

us, 1

i almost readly to

been

- dated 23.3.2018 and the same

{rial
y the

nted

Buit 4ppin2718/2019 Page 36 of
tal
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by this Court and issued directions t0 the Jail Super:
Therefore, this ground is not available to the petitioner, at this stage.

|27)

56. As argued by Mr. Tushar Mehta that in addition to above factoy

very important to t4ke into consideration the role

offence(s)-

=

57 As alleged, during investigation, It is revealed that layer

53,

proceeds Of crime by use of web of shell companies most of which
abroad, which companies are only on paper, having no business anfd

only for jaundering of proceeds of crime. There 1s cogent evi

o far that these shell companies are incorporated by person

collected s

can be shown to be closed and connected with the petitioner and o
_ _ _ E

i
conspirators/co_—accuscd all of whom are acting in tandem with cach

The proceeds of crime. are thereafter routed through the web of]

companics $o incorporated for the purpose of laundering of proces

P

_erime and the movement of such proceeds of crime from one comp

another compary (all of which are not doing any business and exist O

napae), just io make tracing of money trail difficult. The said compary

ifferent countries so that il become diffig]

incorporated and located in ¢

‘he law cnlorcing agencies Lo follow the trail of money Jaundering.

Bail .'\1>{}in.271812019 Page 37 0
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59. The investing agency has found out several such shell compan

penami foreign bank accounts through which mo

ested in several properties out of wh

ney is laundered and aré

s 17

ich, 10 expensive properties sithated

mny
outside India have becn identificd so far. geveral other shell comgames,
. _ }
|
many more bank accounts and propertics abroad have been identified bn the
are received by the inveshigalors wotking

hasis of intelligence inpuis which

abroad under the PMLA and the investigation is still continuing.

59, The Kconomic offences in itself

offence against the society at large and hence are

differently in the matter of bail.

at of moment upon passions

murder may be commitied in the he

aroused.  An economic offence is committed with cool calculatior

deliberate design with an- ¢yc Of personal profits, regardless ¢

conscquence to the community. A disregard . for the interest ©

communily can be manifested only at the cost of forfeiting the trust and

of the community in the system to administer justice in an cven 1

from the quarters which view white

mannor without fear of criticism
© crimes with a permissive cye, inmindful of the damage done to the 1na

cconomy and national interest.

Bail & 3.2718 b
il nple TIR/Z01Y Page 38 ofj;
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60. The material "in the present case is completely distinct, different

independent from the material which was collected by the CBI If
predicate offence. Lven the witnesses in the PMLA investigaticn
i

diffcrent from the investigation conducted by the CBL.

61. As alleged, during the course

i is revealed that directors. and share hol

Congulting Private [ imited (2 benami company of the

son], in India (which 18 holding company of Advantage Strategic Consu

Singapore Pvi Ltd., Singapore) 1_atei; on in the year 2013 transferred

entire shareholding of M/s Advantage Str

tavour of the granddaughter of petitioner by way O

tod

course of investigation when one of the co-conspirator was asked to prg

original copy of the Will, he stated in his staternent dated 23.02.201§

| was destroyed at the instance of the sg

l
i

ariginal copy of the Wil

petitioner (Karti P. ‘Chidambaram, another conspirator).

&7 investigation further cevealed that Advantage Strategic Const

Do mited, Singapoere which is a subsidiary of Advantage Strj

Ltd., India fa company beneficially owned by

Consulting Pyl

petilioner's son Karti P. Chidambaram, another co-accused, on behalf ¢

¥
H

Bail Appln. 27182018
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pctif;ioner] received several payments without rendenng a1
, several invoices were recovered from the seized

During the search

1, were claimed to have been raised by Di

data whic

Seralcgic Consuliing SIngapore pyi. Lid. Howevel,

Director of said company was recorded, he ¢l

of said company and th

any invoice as authorized signatory

bore his fabricated signature. Th

nad not rendered any services but had created fake invoices 10 camou

proceeds of crime as receipt of payment in lieu of services.

63. Keeping in view the discussion above, prima facie, allegatior]

e

serious in naturc and the petitioner has pla,yed'active and key role

present €ase. 11 cannot be disputed that entire cormmunily is aggrieved

sconomic offenders who ruin the econony of the State are not brot

hook, as such offences afTects the very fabric of democratic governang

“No doubt, bail is right and Jail is exception,

srobity 10 public life.

hatl 1s granted i such casc, @ WIong message gaes to the public at larg

herelore, i view of ab

£
Ot

io prant baii to the petitioner.

arified that he had not Signed

ove {acts and circumstances, [ am not ifc!

y services.
fioital
rector of Advartage

" when .statement of

e said iayoice

us, 1t is evident ¢hat not only the company

flage

s are
n the
if the
oht 1o
e and

hut, il
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65. I hereby make it clear that the observations made in this order arg

v - .
1 i'} r.\?-_:.\f.'\@—r- tin g

in dealing the bail application, but not conclusive. Therefore, thy

observations shall not prejudice the case of the pelitioner in any manner.
66. The Bail Application is accordingly dismissed.
67. Pending application, if any, also stands disposed of.

68.  Dasii.
(SURESH KUMAR KAIT)
JUDGE

NOVEMBER 15, 2019
ab/ms/p

Exaninar
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