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AFR
HIGH COURT OF CHHATTISGARH, BILASPUR

Judgment Reserved on : 11.11.2019
Judgment Delivered on : 06.12.2019

Writ Appeal No. 07 of 2019

(Arising out of common judgment dated 18/09/2018 passed by the learned
Single Judge in WPC No.3154 of 2017)

1. Ashutosh Agrawal S/o Late Shri Kumbhaj Lal Agrawal Aged About 53
Years Residing At Malti Devi Rice Mill, Simga, Balodabazar Bhatapara
Chhattisgarh.

2. Kanaklata Agrawal W/o Shri Ashutosh Agrawal Aged About 54 Years
Residing At Malti Devi Rice Mill, Simga, Balodabazar Bhatapara
Chhattisgarh.

---- Appellants
Versus

rough Its Ministry Of Road, Transport And High Ways,
, Transport And High Ways, Transport Bhavan, 1,
Delhi - 110075,

2. National Highways Authority of India, Through Project Director Project
Implementation Wnity Ralpur., District : Raipur, Chhattisgarh

3. State of Chhattisgarh Through Sub Divisional Officer (Revenue) And
Competent Authority Ufider The National Highways, Act 1956, NH-200,
Bhatapara, District Balgdabazar And Bhatapara Chhattisgarh.

4. Sub Divisional:Officgf (Revenue)/ Land Acqusition Officer, Simga Tehsil -
Simga, District Balodabazar Bhatapara Chhattisgarh.

.1 Union_ ofrindia
Department /of 'ROad
Parliament Street, Né

attisgarh Through Secretary, Department of Revenue,
Viahanadi Bhawan, New Raipur Chhattisgarh.

---- Respondents

WA No. 9 of 2019

(Arising out of common judgment dated 18/09/2018 passed by the learned
Single Judge in WPC No.3158 of 2017)

1. Aatmaram Sahu S/o Shri Samay Lal Sahu Aged About 43 Years R/o
Simga, District - Balodabazar-Bhatapara, Chhattisgarh.

2. Dauprasad Sahu S/o Shri Samay Lal Sahu Aged About 36 Years R/o
Simga, District - Balodabazar-Bhatapara, Chhattisgarh.

3. Puran Sonker S/o Late Shri Bodhan Sonker Aged About 43 Years R/o
Simga, District - Balodabazar-Bhatapara, Chhattisgarh.

---- Appellants
Versus

1. Union of India Through Its Ministry of Road, Transport And High Ways,
Department of Road, Transport And High Ways, Transport Bhawan 1,
Parliament Street, New Delhi - 110075.
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2. National Highways Authority of India Through Project Director Project
Implementation Unit, Raipur Chhattisgarh.

3. State of Chhattisgarh Through Sub Divisional Officer (Revenue) And
Competent Authority Under The National Highways Act 1956, NH - 200,
Bhatapara, District - Balodabazar And Bhatapara Chhattisgarh.

4. Sub Divisional Officer (Revenue)/land Acquisition Officer Simga, Tahsil -
Simga, District Balodabazar-Bhatapara, Chhattisgarh.

5. State of Chhattisgarh Through Secretary, Department of Revenue,
Mahanadi Bhawan, New Raipur Chhattisgarh.

---- Respondents

WA No. 819 of 2018

of common judgment dated 18/09/2018 passed by the learned
ingle Judge in WPC No.3147 of 2017)

1. Bhagwati"Sonker S{o Late Shri Poonaram Sonker Aged About 43 Years
R/o Simga, Balodabazar-Bhatapara, Chhattisgarh

2. Sonalal Sonker S/o Late Shri Poonaram Sonker Aged About 37 Years
R/o'Simga, BalodabazarsBhatapara, Chhattisgarh

3. Durgesh Sonker.S/o Late Shri Poonaram Sonker Aged About 35 Years
R/o Simga, BalodabazarBhatapara, Chhattisgarh

4. Bhagirathi Sonker S/o ate Shri Poonaram Sonker Aged About 31 Years
R/o Simga, Balodabazar-Bhatapara, Chhattisgarh

5. Anusuiyabai SaopKer W/o Motiram Sonker Aged About 41 Years R/o
Atarjhola, District- Bemetara, Chhattisgarh

6. Sashi Sonker W/o Gajendra Sonker Aged About 39 Years R/o
Bhatagaon, District- Raipur, Chhattisgarh

7. Saraswatibai Sonker W/o Heera Sonker Aged About 33 Years R/o
Rawanbhata, District- Raipur, Chhattisgarh

8. Dukalheenbai Sonker W/o Late Shri Poonaram Sonker Aged About 60
Years R/o Simga, Balodabazar-Bhatapara, Chhattisgarh

---- Appellants
Versus

1. Union of India Through Its Ministry of Road, Transport And High Ways,
Department of Road, Transport And High-Ways, Transport Bhavan, 1,
Parliament Street, New Delhi-110075

2. National Highways Authority of India Through Project Director Project
Implementation Unit, Raipur, Chhattisgarh

3. State of Chhattisgarh Through Sub Divisional Officer (Rev) And
Competent Authority Under The National Highways, Act 1956, NH-200,
Bhatapara, District-Balodabazar And Bhatapara, Chhattisgarh

4. Sub Divisional Officer (Revenue)/ Land Acquisition Officer, Simga,
Tehsil- Simga, District- Balodabazar-Bhatapara, Chhattisgarh
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5. State of Chhattisgarh Through Secretary, Department of Revenue,
Mahanadi Bhawan, New Raipur, Chhattisgarh

---- Respondents
For Appellants : Shri Amit S. Agrawal, Senior Advocate with
Shri Abhishek Vinod Deshmukh, Advocate
For Respondents/NHAI : Shri Navin Shukla, Advocate appears on behalf of
Smt. Fouzia Mirza, Advocate
For Respondents/State : Shri Sudeep Agrawal, Deputy Advocate General

Hon'ble Shri P. R. Ramachandra Menon, Chief Justice
Hon'ble Shri Parth Prateem Sahu, Judge

CAV JUDGMENT

Menon, Chief Justice

(@) Whether the 'mipimum value', if any, stipulated in the Indian

Stamp' ' Act,. 1899 [((fofF short, 'the Stamp Act') or the relevant

Rules/Guidelines stipulated for fixing stamp duty in respect of the

conveyance to be registered reflects the 'actual market value' to be paid

, pursuant to the compulsory acquisition of his property ?

(b) Inrespect of an acquisition under the National Highways Act, 1956
(for short 'the N.H. Act'), read with the relevant provisions of the Right to
Fair Compensation and Transparency in Land Acquisition, Rehabilitation
and Resettlement Act, 2013 (for short, the 'Act, 2013'), can the market
value of the property be fixed simply with reference to the extent/area of
land owned by the land owner, as adopted by the Respondents, giving
paltry compensation on the basis of the higher extent/area of the land
(which is lesser than the compensation in respect of the adjoining lands)
resulting in payment of higher compensation to the land owner having

lesser extent ?
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(c) Does the Scheme of either the N.H. Act or the Act, 2013 envisage
a course of action detrimental to the land owner having higher extent of
land, than the land owner having exactly similar land situated nearby, but
of lesser extent, in turn, providing for unlawful gain to the requisitioning

authority / acquisitioning authority ?

(d) Is Clause '3' of Annexure-P/16 Guidelines stipulating for payment
of compensation with reference to the extent of land owned by a person
and sustainable or if the stipulation therein has been correctly

interpreted: and. “applied by the Competent Authority while passing

Annexure-P/14 award %

f Rs. 1 crore for 999 sg.mt. of land to one land

Can' the ‘payment

(€)
owner and payment of just Rs. 25 lakhs for a land owner having property

of 1001 sg.m. (b exactly identical and of equal importance and

alle situated side by side) be justified, with reference to the
area/extent of Rule/Guidelines applied by the Competent Authority; when
it stipulates that property having area/extent upto 1000 sq.mts. will be
given full market value and only 25% of the market value for land having

area/extent of more than 1000 sq.mts. ?

(f)  If there is patent arbitrariness in the 'decision making process' and
the decision taken, should the party be relegated to the remedy by way of
Arbitration and whether the course pursued by the learned Single Judge
declining to interfere under Article 226 of the Constitution of India can be

justified ; more so, where there is no disputed question of fact ?
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(g) Isthe alternate remedy a bar of law, or rule of convenience ?

(h)  What is the Scheme of the N.H Act and does it take away or lessen
the right of the land owner to get full compensation payable to him under

the 'Act, 2013', on compulsory acquisition of land ?

These are some of the important points formulated to be considered and

answered in these appeals.

ppeals arise from a common judgment dated 18.09.2018 passed by

a learned.Judge™ef this Court declining to interfere with the course of
action pursued by the €ompetent Authority as to fixation of compensation

in' respeet of compulsoryjacquisition of land, and to set aside paragraph 3

of "Praroop-1" of the Cifcle Rate Guidelines fixed by the Collector vide

Annexure-P/16. WritgAppeal No. 07/2019 arising from Writ Petition (C)

No.3154 is treatéd as the lead case and parties and proceedings are
referred to, as given therein, except to the extent where it is separately

mentioned, based on the context.

3.  We heard Shri Amit S. Agrawal, the learned Senior Advocate on behalf of
the Appellants and Mr. Sudeep Agrawal, learned Deputy Advocate
General on behalf of the Competent Authority/State and Shri Navin

Shukla, learned counsel for the National Highways Authority.

4. The crux of the grievance projected by the Appellants is with regard to
sustainability of the Award granting only a sum of Rs.16,97,430/- in
respect of 1370 sq.mt. of agricultural land situated on the side of the

National Highway, while granting a sum of Rs.65,01,600/- in respect of a
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piece of land having an extent of 144 sq.mt. and such other higher
amounts in respect of similar lesser extents of properties situated side by
side or nearby, wrongly applying the formula for fixing the compensation;
which is stated as contrary to the scheme of enactment and the binding

precedents rendered by the Apex Court.

5. The sequence of events reveals that an extent of 1670 sg.mt. agricultural

land comprised in Survey No0.1570/1 belonging to the Appellants was

without any dispute.|’ Later, on re-assessment of the land requirement for

construction of road / wiflening of the National Highway 200, some more
portions of the land offthe Appellants were also notified to be acquired as
per Annexure-RP/2 Notification dated 30.06.2016 issued under Section 3A
of the N.H Act. The said Notification as well as subsequent paper
publication vide Annexure-P/3 showed the different extents of land
owned by the Appellants in Survey No.1460/1 - 1370 sq.mt. (agricultural
land on the side of the road) and 1460/2 and 1460/4 - total 1950 sq.mt.
(both diverted land situated on the side of main road). The Appellants
filed detailed objection on 01.10.2016 vide Annexure-P/5. After notifying
declaration (Annexure-P/8) dated 03.03.2017 and the paper publication
effected vide Annexure-P/9, the Appellants submitted a claim petition
(Annexure-P/11) on 31.07.2017, leading to Annexure-P/15 Award dated
02.05.2017. In respect of the Survey No0.1460/2 and 1460/4 a total

compensation of Rs.8,88,42,500/- was awarded and the same has been
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accepted without any protest. However, as against the total
compensation of Rs. 6,24,44,600/- claimed by the Appellants in respect
of the 1370 sq.mt. in Survey No. 1460/1, the Competent Authority
awarded only a paltry sum of Rs.16,97,430/-. At the same time in respect
of exactly similar land situated in the same ward and on the side of the
main road, the Competent Authority has awarded a much higher
compensation, as mentioned already, adopting a "per sq.m. Rate"; while
adopting differential treatment based on "per hectare rate" in the case of
the Appellan

absolutely without any basis of law and in violation of the

vested right 'of'the Appellants under the relevant provisions of the statute

and_the, Constitution. _It%was subjected to challenge by filing writ petitions
before this Court; which however came to be dismissed with reference to

the alternate remedy ayailable by way of Arbitration under Section 3G of

Shri Amit S. Agrawal, the learned Senior Counsel for the Appellants
submits that there is no dispute with regard to the applicability of the
provisions of the 'Act, 2013' for calculation of compensation for
acquisition of the property under the N.H. Act. It has been effected
accordingly, though wrongly adopting the Principles/Guidelines fixed by
the District Collector for reckoning market value for registration of
conveyance in terms of the various provisions of the Stamp Act, which is
merely with reference to the actual extent/area of the property involved,
which is stated as not correct or applicable for working out the

compensation payable for the land on acquisition of the property.
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7. To have proper understanding as to the applicability of the relevant
statute, a brief history / reference to the objects and provisions of the
statute will be relevant. Compulsory acquisition of land for any public
purpose and fixation of compensation were governed by the provisions
of the Land Acquisition Act, 1894 (for short, 'the L.A. Act'). On issuing
Section 4(1) Notification, any person having interest in the land had the
right to submit objections on all the relevant aspects, including against

the acquisition itself.  After completing the procedural formalities

including..the™hgaring of objections / declaration under Section 6 and
steps under'Section'9, an Award has to be passed by the Collector under
Section, 11 determiningy the compensation payable as specified under
Section” 15, with: reference to Sections 23 and 24 of the L.A. Act (i.e.
matters to be consideged for fixing the compensation - Section 23 and

matters to be negleéted in determining the compensation - Section 24).

onsidering the necessity to provide the declaration of certain Highways
to National Highways and the matters connected therewith, the 'N.H. Act'
was enacted by the Parliament, with further amendments effected as
amendment Act 16/1997 w.e.f. 21.09.1997. On issuance of Notification
under Section 3A of the N.H. Act declaring the intention of Central
Government to acquire land for a public purpose as mentioned in sub-
section (1), a person interested in the land could object to the 'use' of the
land for the 'purpose’ mentioned in that sub-Section as stipulated under
Section 3C of the N.H. Act. After completion of the procedural
formalities, including the declaration under Section 3D, an Award is to be

passed by the Competent Authority, which, if not to the satisfaction of the
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interested party, it could be challenged by way of Arbitration as provided
under Section 3G(5) of the N.H. Act. Both the Competent Authority and
the Arbitrator, while determining the amount under sub-sections (1) and
(5), as the case may be, shall take into consideration the following

aspects :-

"(@) the market value of the land on the date of
publication of the notification under section 3A;

(b) the damage, if any, sustained by the person
interested at the time of taking possession of the land,
eason of the serving of such land from other hand;

damage, if any, sustained by the person
at the time of taking possession of the land,

the acquisition injuriously affecting his other

immovable property in any manner, or his earnings;

(d).if; in.consequences of the acquisition of the land, the
person interest s compelled to change his residence or
place of busingss, the reasonable expenses, if any,
incidental to sugh change."

The circumstancesgioted under (a), (b), (c), (d) are provided under sub-

section ection 3G of the N.H. Act.

9. Section 3J of the N.H. Act specifically stipulates that nothing in the L.A.
Act shall apply to an acquisition under the N.H. Act. But this provision
came to be struck off by the Apex Court as per the judgment rendered in
Union of India and Another Vs. Tarsem Singh and Others' holding
that there cannot be differential classification with reference two different
statutes, for two different acquisitions for two different purposes, in
respect of different portions of the same or similar property. The
judgment rendered by a 'Seven-Judges Bench' of the Apex Court in

Nagpur Improvement Trust Vs. Vithal Rao? was relied on to explain

1(2019) 9 SCC 304
2(1973) 1 SCC 500
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the nexus / object theory. As it stands so, the acquisition under the N.H.
Act as on date has to be made with reference to the 'Act, 2013' and in
particular Section 26 of the 'Act, 2013', for determination of the market

value, which reads as follows :

"26. Determination of market value of land by
Collector.-(1) The Collector shall adopt the following
criteria in assessing and determining the market value of
land, namely:-

(a) the market value, if any, specified in the
Indian Stamp Act, 1899 (2 of 1899) for the
registration of sale deeds or agreements to
sell, as the case may be, in the area, where
e land is situated; or

(b) | the,average sale price for similar type of land
situated in the nearest village or nearest

which ‘ever is higher:

ovided that the date for determination of market
value shall be the date on which the notification has
been issued under section 11.

Explanation 1.- The average sale price referred to in
clause (b) shall be determined taking into account the
sale deeds or the agreements to sell registered for
similar type of area in the near village or near vicinity
area during immediately preceding three years of the
year in which such acquisition of land is proposed to be
made.

Explanation 2.- For determining the average sale
price referred to in Explanation 1, one half of the total
number of sale deeds or the agreements to sell in which
the highest sale price has been mentioned shall be
taken into account.

Explanation 3.- While determining the market value
under this section and the average sale price referred to
in Explanation 1 or Explanation 2, any price paid as
compensation for land acquired under the provisions of
this Act on an earlier occasion in the district shall not be
taken into consideration.
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Explanation 4.- While determining the market value
under this section and the average sale price referred to
in Explanation 1 or Explanation 2, any price paid, which
in the opinion of the Collector is not indicative of actual
prevailing market value may be discounted for the
purposes of calculating market value.

(2) The market value calculated as per sub-
section (1) shall be multiplied by a factor to be specified
in the First Schedule.

(3) Where the market value under sub-section (1)
or sub-section (2) cannot be determined for the reason
that -

(@) the land is situated in such area where the
transactions in land are restricted by or
under any other law for the time being in
force in that area; or

the registered sale deeds or agreements to
sell as mentioned in clause (a) of sub-
s&ction (1) for similar land are not available
forithe immediately preceding three years;

the imarket value has not been specified
under the Indian Stamp Act, 1899 (2 of

imum price per unit area of the said land
the price calculated in the manner specified in
S (1) in respect of similar types of land
S|tuated in the immediate adjoining areas :

Provided that in a case where the Requiring Body
offers its shares to the owners of the lands (whose lands
have been acquired) as a part compensation, for
acquisition of land, such shares in no case shall exceed
twenty-five per cent of the value so calculated under
sub-section (1) or sub-section (2) or sub-section (3) as
the case may be :

Provided further that the Requiring Body shall in no
case compel any owner of land (whose land has been
acquired) to take its shares, the value of which is
deductible in the value of the land calculated under sub-
section (1) :

Provided also that the Collector shall, before
initiation of any land acquisition proceedings in any area,
take all necessary steps to revise and update the market
value of the land on the basis of the prevalent market
rate in that area :

Provided also that the appropriate Government shall
ensure that the market value determined for acquisition
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of any land or property of an educational institution
established and administered by a religious or linguistic
minority shall be such as would not restrict or abrogate
the right to establish and administer educational
institutions of their choice."

10. The learned Senior Counsel for the Appellants submits that, insofar as
Section 26(1) of the 'Act, 2013' clearly stipulates that the Competent
Authority is bound to reckon the higher market value fixed by adopting

the 'three' different criteria mentioned under Clauses (a). (b) and (c) and

as such, ignoring the average sale price for similar type of land situated

in the.nearest™village or nearest vicinity/area, as given under Section

26(1)(b) and fixingthg,same detrimental to the interest of the land owner

having | higher extent of land by wrongly applying Annexure-P/16

Guidelines issued by thejCollector (for the year 2016-2017) for realisation

of stamp duty whilg" registering various conveyances under the

ot correct or proper.

11. It is true that Section 105(1) of the 'Act, 2013' stipulates that the
provisions of the said statute shall not apply to the enactments relating to
land acquisition specified in the Fourth Schedule - which includes the
N.H. Act as well. But as mentioned in sub-section (1), it is ofcourse
subject to sub-section (3). Sub-section (3) of Section 105 of the Act,
2013 stipulates the power conferred upon the Central Government to
issue modification and direct that any provisions of the 'Act, 2013’ relating
to determination of the compensation in accordance with the relevant
Schedules mentioned therein shall apply to the land acquisition under
any enactment under the Fourth Schedule or shall apply with such

exceptions or modifications as stated therein. However, Section 3J of
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the N.H. Act excluding the operation of the L.A. Act has been struck off
by the Apex Court in Tarsem Singh's case (supra); by virtue of which,
the L.A. Act stands applicable for fixing the compensation under the N.H.
Act. But since the 'L.A. Act' has been repelled as per the 'Act, 2013, the
latter Act has taken its position by virtue of which, the provisions in the
'‘Act, 2013" will govern the field for fixing the compensation, in the said

circumstance.

egard to the sole reason for declining interference by the learned

Single*Judge; A reference to existence of alternate remedy by way of

ion 3G(5) of the N.H. Act, the learned submits that
the Arbitration~is: goverfied by the provisions including the Guidelines.
The arbitrariness of the Guidelines fixed by the Collector for fixing
compensation, merelyfwith reference to the actual area/extent of land of
the land owner cahnot be changed, as the Arbitrator is having no plenary
power in this regard. As it stands so, Arbitration can never be an
efficacious remedy; which aspect has been omitted to be noted by the
learned Single Judge, despite the specific pleadings raised in the writ
petition and pressed before the Court by filing a review (which came to
be dismissed holding that there was no error apparent on the face of the
record). The learned counsel also points out that alternate remedy is no
bar for exercising the discretion of this Court under Article 226 of the
Constitution of India. Reliance is sought to be placed in Calcutta

Discount Company Limited Vs. Income Tax Officer, Companies

District Calcutta and Another® (paragraphs 26 & 27); which principles

*AIR 1961 SC 372
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are reiterated in Whirlpool Corporation Vs. Registrar of Trade Marks
Mumbai and Others* (paragraphs 15, 16 & 20), Harbanslal Sahnia
and Another Vs. Indian Oil Corpn. Ltd. and Others® (paragraph 7)
and Union of India Vs. Tantia Construction Private Limited®
(paragraphs 21, 22 & 33). In support of the case that market value
cannot be fixed with reference to the extent/area of the property, the
learned counsel seeks to place reliance on Ali Mohammad Beigh and
Others Vs. State of Jammu and Kashmir’ (paragraphs 12 & 13) and a

judgment.date

d,26.09.2013 of the Apex Court in Civil Appeal No. 225 of
2005 (paragraphs 184& 23) and also Narendra and Others Vs. State of

U.P. and Others?® (paragraphs 11, 15 & 16).

Referring to the scope @nd intent of the Chhattisgarh Preparation and
Revision of Market Value Guideline Rules, 2000 framed in exercise of
power under Seetion 75 of the Stamp Act read with Section 47-A of the
amendment, it is pointed out that the Rules operate only in a limited

field i.e. with reference to payment of stamp duty in terms of Section 3 of

the Stamp Act. Rule 2(e) of the above Rules is extracted below :

"2 (e) "Market Value Guidelines" means the set of
values of immovable properties in different
villages, Municipalities, Corporations and
other local areas in the state, arrived at by the
respective committees from time to time in
term of these rules."

14. The learned counsel submits that both the L.A. Act and the Stamp Act

derive the source of power to legislate as traceable to Entry No. 42 of List

4(1988) 8 SCC 1

5 (2003) 2 SCC 107
5(2011) 5 SCC 697
7(2017) 4 SCC 717
8(2017) 9 SCC 426
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[Il of 'Concurrent list'. Although one provision may be quite alright in its
field, if it violates the Constitution in other context, it has to be read down,
applying the 'doctrine of reading down', as explained by the Apex Court
in Cellular Operators Association of India and Others Vs. Telecom

Regulatory Authority of India and Others® (paragraphs 50 & 51).

15. Shri Sudeep Agrawal, learned Deputy Advocate General submits that the
writ petitions were rightly dismissed by the learned Single Judge as

e and efficacious alternate remedy has been provided under the

statute-by_way. ofArbitration under Section 3G(5) of the Act, 1956. The

learned counsel“for tr

Government submits that the challenge against

the| relevant | clauses; Pparticularly, Clause '3' of the Annexure-P/16

Guidelines for fixing of €ompensation is not correct or sustainable and
that the norms have been correctly applied by the Competent Authority.

It is pointed outthat, even according to the writ petitioners /Appellants /

ants, Clause '7' of the Guidelines would provide a better
compensation and if this be the position, “which clause should be
applied” was a matter that could to be decided by the Arbitrator, as held
by the learned Single Judge, which finding hence does not require
interference. It is asserted by the learned counsel that, when there is a
complete mechanism to have the grievance considered, Writ Courts are
normally not to entertain the challenge in view of the ruling rendered by
the Apex Court in Harbanslal Sahnia's case (supra) {paragraph 7}. ltis

also pointed out that no violation of any fundamental right is involved, but

for such other rights and there is no infringement of any natural justice as

9 (2016) 7 SCC 703
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well, by virtue of which, the rulings sought to be relied on by the
Appellants are not attracted. Reference is made to the dictum of the
Apex Court in Commissioner of Income Tax and Others Vs. Chhabil
Dass Agrawal™ explaining the scope of Article 226 of the Constitution of
India; besides citing the verdict dated 04.10.2019 passed by a Division

Bench of this Court in Writ Appeal No. 319 of 2019 in this regard.

16. The learned Senior Counsel appearing for the Appellants submits, in

at the challenge raised against Clause '3' of Annexure-P/16

Guidelines. innnteghanically fixing the compensation with reference to

actual extent of fand /"area of the land involved cannot be quashed by the

Artibrator sfor;want: of pawer or jurisdiction, but for deciding the issue on

the basis of available materials / provisions.

17. After hearing both the'sides and also in view of the precedents cited from

both the sidgs?™we do not have any doubt to hold that power of this Court
under Article 226 of the Constitution of India, which is even wider of the
power of the Apex Court under Article 32 cannot be curtailed by any
statute. The existence of alternate remedy is more a 'rule of convenience'
and the parties would be relegated to pursue such remedy, under normal
circumstances. But if special circumstances are involved or whether the
proceeding under challenge is per se arbitrary and illegal or if it has
resulted in total miscarriage of justice, the discretionary power vested in
this Court to have the matter considered under Article 226 is always

there, to be invoked. In view of the particular nature of challenge raised

and the factual position demonstrated by the Appellants, resulting in

0 (2014) 1 SCC 603
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payment of higher compensation to an adjoining / identical property
having a lesser extent/area while awarding only a lower amount to the
Appellants (merely for the reason that the property involved is having a
higher extent) cannot but be held as an arbitrary exercise and we find it
appropriate to have it considered by this Court. The question is answered

in favour of the Appellants and against the Respondents.

18. With regard to the determination of "Market Value" for the land

orily acquired from the persons like the Appellants, the course of

action“to.be put

ed is stipulated under Section 26 of the 'Act, 2013

(extracted already). Section 26(1) contemplates 'three different criteria'

for [determination ,of 'thg "Market Value" and it says that the amount

whichever is higher under the three different circumstances shall be

adopted. There is anfobservation in Annexure-P/14 Award that, as per

the relevant normS, a comparative determination of the "Market Value" is

ecessary and 'whichever higher' has to be taken, simultaneously
observing that, as per the materials on record, the 'Circle Rate' stipulated
by the Collector as per the Guidelines was higher and hence the same
was being adopted. It has been noted that, as per Annexure-P/16
Guideline, in the Nagar Panchayat area as per Form (1), when the area

is less than or equal to 0.050 hectare, 100% of the 'sq.mt. rate' has to be

adopted; (2) when the area is more than 0.050 hectares but less than or

equal to 0.100 hectare, 25% of the sg.mt. rate has to be applied and

where the area of entire agricultural land is more than 0.100 hectare, the

value would be determined on 'per hectare rate'. Though the Competent

Authority has noted that, as per the Guidelines for 2016-17, the
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properties situated on the side of the main road in Ward No.12 (Hardevlal

Ward) and Ward No.13 (Kankalinpara Ward) were to have value of

Rs.21,500 per sq.mt., when it came to be applied to the properties of the

Appellants and the nearby properties having equal credentials and

potential value, there arose a differential treatment as evident from

Annexure-A/3 produced along with the appeal and reproduced below :

"DETERMINED COMPENSATION IN AWARD
DATED 12.05.2017

Khasra Location Ward | Acquired | Awarded | Awarded
No. No. Areain Compen- at rate
Sq.Mtr. sation per
Sq.Mtr.
1620/1, Agricultural Main Road 13 860 2,68,41,675/-| 21500/-
1621/1
1460/2, Diverted On Main Road 13 1950 |8,88,42,500/-| 21500/-
1460/4
1460/1 Agricultural | OnfMain Road 13 1370 16,97,430/- 590/-
1463/1G, |Agricultural Main Road 13 20 9,03,000/-| 21500/-
1464/1G
1617/1 Agricultur; On Main Road 12 144 65,01,600/-| 21500/-
1584/4/1 Agrietiitural | On Main Road 12 190 95,76,000/-| 24000/-
Diverted On Main Road 12 200 1,00,80,000/-| 24000/-
1584/3 Agricultural | On Main Road 12 1048 12,98,472/- 590/-
1581/4/1 Agricultural | Away from Road 12 2120 12,02,040/- 270/-
1581/8 Agricultural | Away from Road 12 80 25,20,000/-| 15000/-
1581/1/4 | Agricultural |Away from Road 12 488 1,53,72,000/-| 15000/-
1579/1 Agricultural | Away from Road 12 1120 6,35,040/- 270/-
1483/2 Agricultural | Away from Road 12 880 1,88,84,250/-| 15000/-
1484/5/1 Agricultural | Away from Road 12 730 1,77,03,000/-| 15000/-
1484/5/2 | Agricultural |Away from Road 12 300 94,50,000/-| 15000/-
1484/5/3 | Agricultural |Away from Road 12 480 1,51,20,000/-| 15000/-
1484/5/4 | Agricultural |Away from Road 12 620 1,68,36,000/-| 15000/-
1484/5/5 | Agricultural |Away from Road 12 480 1,51,20,000/-| 15000/-
1484/5/6  |Agricultural |Away from Road 12 530 1,61,28,000/-| 15000/-
1484/5/7 | Agricultural |Away from Road 12 480 1,51,20,000/-| 15000/-
1484/5/8 | Agricultural |Away from Road 12 480 1,51,20,000/-| 15000/-
1484/5/9  |Agricultural |Away from Road 12 560 1,63,64,250/-| 15000/-
1484/5/10 |Agricultural |Away from Road 12 400 1,26,00,000/-| 15000/-
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19. From the above, it is evident that the agricultural property of the Appellant
comprised in Survey No. 1460/1 having an extent of 1370 sq.mts. and

situated on the side of the main road and in Ward no. 13 (Kankalinpara

Ward) is awarded only a compensation of Rs.16,97,430/- (adopting 'per
hectare' rate) but the nearby property having an extent of just 20 sq.mts.
is awarded a compensation of Rs.9,03,000/- (adopting sq.mt. rate of
Rs.21500/- per sq.mt.). Similar discrepancy in awarding much higher

compensation in respect of similar agricultural lands situated nearby, on

the side of main road in Ward No.12 (Hardevlal Ward) {Rs.65,01,600/- for

an extent of 144 sq.mt. and Rs.95,76,000/- for an extent of 190 sq.mt.} is
evident from the Table,Wwhich demonstrates the glaring inconsistency in
fixing the compensationf To say the least, the Competent Authority has
reckoned an area upto 4000 sq.mts. situated on the side of the main road
to be granted a caomipensation @ Rs.21500/- per sq.mt.; whereas in the
ppellants having similar property of 1370 sq.mts., a meagre
amount of Rs.16,97,430/- has alone been awarded, adopting 'per hectare

rate', which is nothing but arbitrary in all respects.

20. Now the question to be considered is whether it is by virtue of a mistake
in Rule (3) of the Annexure-P/16 Rules/Guidelines or because of wrong
interpretation or application of the same by the Competent Authority,

without any proper application of mind.

21. In order to answer the above question, we find it appropriate to extract the
guiding principles in respect of 'Market Price of Immovable Properties'
notified for the year 2016-17 as applicable to the Office of the Sub-

Registrar, Simga, District - Baloda Bazar - Bhatapara (C.G.) (as involved
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herein), which provides separate rates in respect of 15 wards comprised
therein, as approved by the Central Evaluation Board. The 'heading' of
the 'Form - One' in respect of Ward No.12 (Hardevlal Ward) and Ward

No.13 (Kankalinpara Ward) and the relevant data are given as below :
YTU—Udh

-7 SR
TR ggrd R
Hufedqdal & 99 e qriceie fagia ad 2016—17
ST U ysiigs R

o} yfa aif Hex v o

Hgoddl / BTl /9Ad) | Gufed | dufea amf
Ot R | 9 3iex
Rera 817 |37 IR TR
@ Raafa| (o
H 20 | g&@ 90t
e dd |9 20 Hex
~ JdIq <X
1]
aftafera
2)
1 2 3 4 5
1 XXX XXX XXX XXX
2 XXX XXX XXX XXX
3 XXX XXX XXX XXX
4 XXX XXX XXX XXX
5 XXX XXX XXX XXX
6 XXX XXX XXX XXX
7 XXX XXX XXX XXX
8 XXX XXX XXX XXX
9 XXX XXX XXX XXX
10 XXX XXX XXX XXX
11 XXX XXX XXX XXX
12 |g¥eddlld dls
1 AT @ 9 AT gaex| 21500 12500
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e B gU OIS BREn

Qe db (RIIQR—feArgR .
1A

S Bl TEr ¥ Hordd
R Ugidl U9g i g wrfean
USld  dh  (AYR—IIeAragR
RTRTAT)

24000

15000

qifear Ugid 9 ¥ 9IRaEl
AP R Tb [RER—

26500

17900

15500

9500

ST Bag! A a1 dTel B
gU BToll AR & B B4
(RIR—fdaTTIqR  JTNT.

21500

11900

YRR B B BHE A

)

24000

15000

26500

17200

CE RV 11 1 o T R )|
qrfedr gicel Ud Yaell Bicd
d ge @ IifdH BR TB
(RFTTT—aHaRT JTS)

15500

9800

Verbatim English translation is as given below :

Ward

Para
No.

"Form - One
(see Rule - 7)

Nagar Panchayat Simga
Market Price of Urban Properties Guiding Principles 2016-17
Office of the Sub-Registrar - Simga

Rate in Rupess per Square meter

Mohalla (Neighbourhood) /
Colony / Society

Rate till
20
meters
in the
event of
the
property
being
situated
on road

In the even
of the
property
being
inwards
from road
(which also
includes the
rate of
beyond 20
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meters from
the main
road)
1 2 3 4 5
1 XXX XXX XXX XXX
2 XXX XXX XXX XXX
3 XXX XXX XXX XXX
4 XXX XXX XXX XXX
5 XXX XXX XXX XXX
6 XXX XXX XXX XXX
7 XXX XXX XXX XXX
8 XXX XXX XXX XXX
9 XXX XXX XXX XXX
10 X XXX XXX XXX
1 XXX XXX XXX XXX
12 Harde Ward
1 Mangtu Dhaba (motel)| 21500 12500
tiya Perol Pump via
Mahindra Tractor Showroom
r - Bilaspur National
Highway)
2 J.D. Family Dhama| 24000 15000
otel) to Bhatiya Petrol
Pump via Kulwant Singh
Petrol Pump (Raipur -
Bilaspur National Highway)
3 |From Bhatiya Petrol Pump| 26500 17900
to Sharda Medical Store
(Raipur - Bilaspur National
Highway)
4 |From Sharda Medical to the| 15500 9500
house of Om Tamboli,
Shringarika General Stores
(Simga Tilda Road)
13 |Kankalinpara Ward
1 |From Pipe Factory to Haji| 21500 11900
Shakoor's farm via Dua Badi
(croft) (Raipur - Bilaspur
National Highway)
2 |From Haji Shakoor's Farm| 24000 15000
House to New Ajmeri Hotel
via Bus Stand (Raipur-
Bilaspur National Highway)
3 |From New Ajmeri Hotel to| 26500 17200

Gajru  Sen's House Vvia

Bhatia Dhaba (motel)




WWW.LIVELAW.IN

23

4 |From Bemetara Chowk 15500 9800
(both sides), Bhatia Hotel
and Shukla Hotel to the end
of the ward. (Simga -
Bemetara Road)

22. All the properties of the Appellants involved herein are situated in Ward
No.13 (Kankalinpara Ward) and admittedly, the said properties are

situated on the side of the main road. Since the agricultural properties on

the side of the main road in Ward Nos. 12 & 13 are to fetch a market rate

of 21500/- per sq.mt., as accepted by the Competent Authority itself to

nsation, whether the calculation effected in the case of

grant the.co

(Th) |19 &7 0.050 BdIR A HH I RNER|: |89 &85 & ©e X
&l BT 100 Hferd

(@) |19 &3 0.050 TFCAR 9 AP 8 IR : |9 &F & W X
0.100 BICIR | HH IT aRI&R &l BT 25 Tferd

A9 — 1) 0100 TACW ¥ IVF B Y &1 Apy 89 w® FYf @
W 39 a7 @ ol MR ufth Tacar R 4 99k o &t
TOET DI SR |
2) TR—UId &5 § fhdl U SIS & gRI, U I b
GET TR D YAl b1 [y fhd M W I [l IbaT 0.100 FCIR A
s B Al Y B FH & JTAR AR Ihd BT Jid gdedR &% A fdhar
ST |

JEERUT— SWIG SRIT wid o aRfE H 0.100 2FcaR B 4fH fAHa
g9 R TUET §9 UHR S —
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(afs fT & &1 Je9 200, /— ®Y Ul @HIeR 81 dl IUFET 39 UhR
B ST

(TH) 0.050 BFCIX ddb 100 Uferd (506 THI. X 200) = 101200
(@) 0.050 gac. W 3ff¥® : 25 Ufaera (506 THI. X 50) 25300
0.100 . P

ol dIVIR Hed = 126500

Verbatim English translation is as given below :

"3. Provision for calculation of market value of plots of
agricultural land within urban areas of Nagar Panchayat :-

(One) |When area is more than or|: 100% of the plot rate of
equal to 0.050 hectare that area

hen area is more than|: 25% of the plot area of
hectare but less than or| |that area
0.100 hectare

equa

of sale of agricultural land more than 0.100
the market value shall be calculated for the
a in accordance with rate fixed for per

of the concerned area.

In case of sale of lands of more than one Khasara
Nog'with the help of one document within Nagar
chayat area, if the total area is more than 0.100
ectare, the evaluation of total area shall be done in
accordance with the type of land in hectare.
Example :- In circumference of aforementioned slab, if
0.100 hectare agricultural land is sold out, then the market
value shall be calculated in the following manner :-

(If value of any area is Rs.200/- per square meter, the rate
shall be calculated in following manner)

Note i-1)

(One) upto 0.050 hectare : 100 percent (506 sq.mt. x 200) = 101200
(Two) more than 0.050 : 25 percent (506 sq.mt x 50) = 25300
hectare upto 0.100
hectare.

Total Market Value = 126500

24. After specifying the way in which the compensation has to be fixed, with
reference to the 'areal/extent’, it has been sought to the illustrated by

giving an example. It is very evident from the illustration, that in respect

of a property having higher area/extent, valuation for the purpose of
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computation of 'stamp duty' has to be made separately for the different

extents and added together. When the area is less than or equal to

0.050 hectare, 100% of the plot rate of that area has to be worked
out/reckoned and when the area is more than 0.050 hectares, but less
than or equal to 0.100 hectares, 20% of the plot rate of 'that area’ is to be
worked out/reckoned. Further, as per Note 1), where the land is more

than 0.100 hectares, the market value shall be calculated for the total

area as per the rate fixed 'per hectare' of the 'concerned area'. Here, the

terms "that area" as mentioned in SI.No. (two) of the Table under Clause

'3' and the terms "c¢

cerned area" in Note 1) thereunder, only denote

the differential area  i.& the remaining area already covered by the

previous' provisions'i.e. §SI.No. (one) {where it is a case under Sl.No.

(two)} and SI.Nos. (one) & (two) {where it is a case covered by not SI.No.

(one)}. This itself gives a clear idea as to how the calculation is to be
o arrive at the total market value of the property comprised

in different segments under the very same head. Instead of effecting

'slabwise computation' of the market value and adding it together as

above, the Competent Authority simply adopted the 'per hectare rate' to
the property in question having a total exent of 1370 sq.mt., merely for
the reason that it was above 1000 sq.mts. It ought to have been worked
out separately i.e. compensation payable for the first 1000 sq.mts. at the
‘circle rate' and in respect of the area beyond that, i.e. 370 sg.mts. at the
'per hectare rate' and adding them together, to arrive at the total market

value of the land having an extent of 1370 sq.mt.
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25. Similar terms as given in Clause '3' for determination of 'market value'
under given contexts are specified in Annexure-P/16 Guidelines in
respect of other cases - Clauses 1, 2, 4, 5 & 6 as well. In all cases, the
Guidelines give examples as to how the calculation is to be made
separately and to add them together, to fix the total 'market value'. This
exercise has not been followed by the Competent Authority, but for
effecting the calculation in just one go, at 'per hectare rate' as the

property was having more than 1000 sq.mts. This resulted in the

arbitrary ..ant, unintended consequence of resulting in higher

compensation “to/ a_meagre extent of similar land, while granting only

meagre. compensation 1 respect of exactly similar land, having higher

extent/area.

26. With regard to applicability of Clause '7' of Annexure-P/16 Guidelines, it

reads as follows

"7— = Wed d 20
q—TGUel Bl ,
FeiRa & H IR Hed ®I IOl Bl
ST | afe B YABR 20 HEX DI
TERTS /X A% TERE TP D1 YA $I PIAT © a9 Gyl
Y—gUs Bl & AP U NN T AMBR doiR qed Bl
TOMET Bl ST

144
:

k
:
5

Verbatim English translation is as given below :

"7 - Market value of plots situated upto 20 mirs.
away/deep from the main road shall be calculated
treating the same as situated on the main road at the
rate of per square meter fixed for the main road. But if
any party purchases land more than 20 meter
away/deep, in such case market value of the entire plot
shall be calculated treating that the entire plot is situated
on the main road."
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The above Clause clearly shows that the property, though not situated on
the side of the main road, but if located within 20 mtrs. will be treated as
having the same value, as if it were situated on the side of the main road
and the value will be calculated @ per sg.mt., as fixed for such properties
having proximity to the main road, for the purpose of computing the
stamp duty. The second limb of Clause '7' says that, even in a case
where the party transects / purchases such land having a higher extent
peyond 20 mtrs.), the market value will be fixed, treating the
entire plot as situated on the side of the main road. It is only a provision

to safeguard the revenug and nothing more.

This can be viewed front another angle as well. There is no dispute with

regard_to the eredestials or the potential value of the property of the
Appellants _amd the discrimination / classification is made only with

reference to its higher extent, of being 1370 sq.mts., which made the

Competent Authority to adopt the 'per hectare rate’. The Competent

Authority has reckoned 'per _sq.mt. rate' of Rs.21500/- in respect of

exactly similar lands, where the land was having an extent of upto and
less than 1000 sq.mts. There is no dispute for the Competent Authority
that the Appellants would have obtained higher compensation at the 'per
sq.mt. rate' of 21500/-, if it was of or less than 1000 sq.mts. as reflected
from Annexure-A/3 Table (extracted already) paid to similar small extents
of land. If the Appellants had conceded that they do not require any
compensation for 370 sq.mts. (which is in excess of 1000 sg.mts.), the

Appellants also would have obtained much higher compensation, than
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the extent as now awarded. As such, despite being in a better position
with possession and ownership of exactly similar land of 1000 sq.mts. +
something more (370 sq.mts.), the Appellants came to be denuded of

getting their vested right for compensation for the first 1000 sg.mts. on

the basis of 'per sq.mt. rate' of Rs.21500/-, besides the compensation
payable for the additional / excess / differential extent of 370 sq.mts. at

the 'per hectare rate'. This position alone has been demonstrated in the

‘examples' given in Annexure-P/16 Guidelines, pointing out the necessity

towork up. tf alue separately under different slabs and to have them

added together for_fixing the total market value, to work out the stamp
duty payable., This vitalkaspect was unfortunately omitted to be noted by
the Competent Authority while applying the principle / guidelines in a
wrong and misconceivgd manner. We are of the firm view that a 're-
calculation' is necgs$sary in the aforesaid lines, working out the market
e i.e. at the rate of 21500/- per sq.mt. for the first 1000
sq.mts and at 'per hectare rate' for the extent beyond it; to be added
together. We hold that the fixation effected by the Competent Authority is

not correct or sustainable, being totally arbitrary and perverse in all

respects.

28. The minimum value insisted to be reckoned for the purpose of the stamp
duty payable under the Stamp Act and shown the relevant Rules /
Guidelines framed in this regard for the purpose of registration of the

conveyance deed, need not necessarily reflect the actual market value

always. This is obviously for the reason that, the purpose of fixation of



WWW.LIVELAW.IN

29

minimum value for registration is to prohibit the evasion of stamp duty
and to have it realized to the requisite / optimum extent. As very much

evident from the terminology used, it is only the minimum value and is

not the actual value. No registration or conveyance will be permitted

below the minimum value notified to be reckoned for working out the
stamp duty. It does not mean that a bonafide purchaser can't show the
actual value in a deed of conveyance, which may be of much higher than

the minimum value and pay the requisite stamp duty accordingly. When

such a property, is compulsorily acquired, either under the provisions of

the N.H. Act or under the provisions of the 'Act, 2013', the Competent

Authority cannot say that the compensation will be paid only on the basis

of 'minimum”value" notifled for registration of the conveyance deed, as

above. Fixation of migimum value does not and cannot disable a land

owner from gettingsthe actual market value, if the same is proved as of

e minimum value.

29. The points formulated / questions framed by this Court in the opening
paragraph stand answered in terms of the discussion made above. In the
said circumstances, we set aside the Award as well as the judgment
passed by the learned Single Judge and direct the Competent Authority
to re-work the compensation payable to the Appellants with reference to
the undisputed facts, like the nature and credentials of the property as
compared to other similar lands, though of smaller extent and fix it by
separate slabs, with reference to the different rates for different extents

and add them together, and grant all consequential benefits. The above
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exercise shall be completed and the amount due shall be released to the
Appellants as expeditiously as possible, at any rate within 'three months'

from the date of receipt of a copy of this judgment.

30. The appeals stand allowed. No cost(s).

Sd/- Sd/-
(P.R. Ramachandra Menon) (Parth Prateem Sahu)
Chief Justice Judge





