
INTHESUPREMECOURTOFINDIA

[S.C.R.,OrderXXIRule3(1)(a)]

CIVILAPPELLATEJURISDICTION

SPECIALLEAVEPETITION(CIVIL)NO. OF2020

(PetitionunderArticle136oftheConstitutionof

IndiaarisingoutoftheImpugnedInterim Orderdated

22.06.2020inW.PNo.8324of2020andbatchpassedby

theHon’bleHighCourtofJudicatureatMadras)

With

PrayerforInterim Relief

PositionoftheParties

BETWEEN: IntheHigh
Court

Inthis
Hon’ble

Court

StateofTamilNadu
Representedby_____

Petitioner Petitioner

Versus

1. UNIONOFINDIA,throughthe

SecretaryMinistryofHealth

andFamilyWelfareNirmal

BhawanNearUdyogBhawan

MetroStationMaulanaAzad

Rd.NewDelhi

Responde

nt

No.1

Contestin

g

Responde

ntNo.1

2. Secretary,MinistryofHuman
ResourceDevelopment
No.1,WestBlock,Rama Responde Contestin
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KrishnaPuram,
NewDelhi,Delhi110066

nt

No.2

g

Responde

nt

No.2

3. TheMedicalCouncilofIndia
RepresentedbyitsSecretary
Pocket14,Sector8Dwarka
Phase1

Responde

ntNo.3

Contestin

g

Responde

nt

No.3

4. TheDirectorGeneralof
HealthServices
Room No.446-A
NirmanBhawan,NewDelhi

Responde

ntNo.4

Contestin

g

Responde

nt

No.4

5. MinistryofSocialJustice
andEmpowerment
ShastriBhavan,NewDelhi Responde

ntNo.5

Contestin

g

Responde

nt

No.5

6. TheNationalBoardof
Examination
RepbyitsChairman,Ansari
Nagar,
MahatmaGandhiMarg,New
Delhi

Responde

ntNo.6

Contestin

g

Responde

nt

No.6
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7. DentalCouncilofIndia
RepbyitsSecretary
Aiwan-E-GalibMarg
KotlaRoad,TempleLane
Opp.MataSundariCollege
forWomen
NewDelhi–110002

Responde

ntNo.7

Contestin

g

Responde

nt

No.7

TO,

THE HON’BLE CHIEF JUSTICE OF INDIA AND HIS

COMPANIONJUSTICESOFTHEHON’BLESUPREMECOURT

OFINDIA.

THE SPECIAL LEAVE PETITION OF THE PETITIONER

ABOVENAMED:

MOSTRESPECTFULLYSHOWETH:

1. ThepresentSpecialLeavePetitionofthePetitioner

abovenamed ispreferred againsttheImpugned Interim

Orderdated22.06.2020inW.PNo.8324of2020andbatch

passedbytheHon’bleHighCourtofJudicatureatMadras

(hereinafter,also the “Impugned Order”) whereby the

Hon’ble High Court has erroneously acceded to

representationsmadebytheRespondentsandunjustifiably

keptinthePetitioner’swritpetitioninabeyancetillthis

Hon’bleCourtissuesordersinanostensiblyidenticalmatter

inSaloniKumarivDirectorGeneralHealthServices&Ors

bearingW.P.(C)No.596of2015whichistentativelylisted

for08.07.2020.
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1A. ItisalsodeclaredthatnoWritAppealorLettersPatent

Appeallies againstthe Impugned Order.The present

PetitionisfiledonlyagainsttheImpugnedInterim Order

dated 22.06.2020 in W.P No.8324 of2020 and batch

passedbytheHon’bleHighCourtofJudicatureatMadras

2. QUESTIONSOFLAW:

A. WhethertheImpugnedOrderwaspassedinignorance

oftheorderdated11.06.2020passedbythisHon’bleCourt

inW.P.(C)No.507of2020andbatch?

B. WhethertheImpugnedJudgmentdeservestobeset

aside foreffectively denying the Petitionerthe remedy

availableunderArticle226oftheConstitution?

C. WhethertheCourtbelow failedtoappreciatethatin

the Petitioner’s writpetition time is ofthe essence as

secondroundofcounsellingformedicalseatsisalready

underwayandthereforeitsdirectiontokeepthewritpetition

in abeyance is tantamountto denying the Petitionerits

remedyunderlaw?

D. WhethertheImpugnedOrderdeservestobesetaside

forunquestioninglyaccedingtotheRespondent’sstatement

thattheissuesraisedinthePetitioner’swritpetitionarethe

sameasinthecaseofSaloniKumarivDirectorGeneral

HealthServices&OrsbearingW.P.(C)No.596of2015?

E. Whetherthisisaripecaseforprovidingforprovisional

reservationforOBCsbywayofinterim reliefsubjecttothe
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outcomeofthewritpetitions?

F. WhethertheImpugnedOrderdeservestobesetaside

forentertainingtheRespondents’contentionthatthereisa

constitutionalbartothePetitioner’swritpetitionintheform

ofArticle131oftheConstitution?

3. DECLARATIONINTERMSOFRULE3(2):

ThePetitionerstatesthatnootherpetitionseekingleaveto

appealhasbeenfiledbythePetitioneragainsttheImpugned

Interim Orderdated22.06.2020inW.PNo.8324of2020and

batchpassedbytheHon’bleHighCourtofJudicatureat

Madras.

4. DECLARATIONINTERMSOFRULE5:

TheAnnexuresP-1toP-¬¬¬¬4producedalongwiththis

Special Leave Petition are true copies of the

pleadings/documentswhichformedpartoftherecordsof

thecaseintheCourt/Tribunalbelow againstwhoseorder

theleavetoappealissoughtforinthisPetition.

5. GROUNDS:

Leavetoappealissoughtonthefollowinggrounds:

5.1 TheHon’bleHighCourthasfailedtoappreciatethat

theRespondentsarestallingadjudicationoftheissue.The

Ld.CourthasbeenmisledbytheRespondents’contentions

andhasunjustifiablykeptthePetitioner’swritpetitionin

abeyance tillthis Hon’ble Court issues orders in an

ostensibly identicalmatterin SaloniKumariv Director
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GeneralHealthServices& Ors,W.P.(C)No.596of2015

whichistentativelylistedfor08.07.2020.Thefactthatthe

HighCourthasadjournedthemattersto9.7.2020indicates

thattheHighCourtisawaitingtheresultofSaloniKumari.

5.2 TheHon’bleHighCourtfailedtoapplyitsmindtothe

factthattheRespondentshavetakenspecificstandintheir

CounterAffidavitfiledbeforethesaidcourtinwhichthey

admittoimplementOBCquotareservationintheAIQseats

(reference is atparagraph 11 ofthe common counter-

affidavitdated17.06.2020filedbytheRespondentsbefore

the Hon’ble High Court in the present writ petitions,

AnnexureP-8).

5.3 Hon’bleHighCourtineffectdeclinedfrom entertaining

thewritpetitionsbecauseofthecontentionstakenbythe

RespondentsinspiteofthefactthattheRespondentshad

concededtotheprayersoughtforinthewritpetition.

5.4 The Court below erred by paying heed to the

statementsmadebyRespondentNos.1,2and4intheir

counter-affidavits filed in the Petitioner’s writ petition,

namelythatastheSaloniKumaricaseispendingbeforethe

Hon’bleApexCourtthePetitioneroughttoimpleaditselfas

apartyinthatcase.TheHon’bleHighCourtdidnottakeinto

considerationthattheprayerssoughtinSaloniKumariisfor

implementation of reservation which the Respondents

themselves agree that they are ready and willing to

implement. In addition, the Hon’ble Court failed to

appreciatethatthereisnoorderofstayorinjunctionfrom
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thisHon’bleCourtfrom implementingOBC reservationin

AIQseats.

5.5 Further,itissubmittedthatthereisinsufficientnexus

betweentheSaloniKumaripetitionandthewritpetitionfiled

bythePetitionerbeforetheHon’bleHighCourt.InSaloni

Kumari, the Petitioner is seeking extension of 27%

reservation for OBCs in CentralEducation Institutions

alreadyprovidedunderthe2006Acttoseatsinnon-Central

Institutions.ThusSaloniKumariisseekingextensionofthe

2006ActforprovisionofOBCreservationsinnon-Central

EducationInstitutions. However,incontradistinction,the

presentPetitioneris seeking forapplication ofrules of

reservation as applicable in the State ofTamilNadu

primarily under the Tamil Nadu Backward Classes,

Scheduled Castes and Scheduled Tribes (Reservation of

SeatsinEducationalInstitutionsandofappointmentsor

postsintheServicesundertheState)Act,1993(“1993Act”)

whichprovidesfor30% reservationforbackwardclasses

and 20% reservation forMostBackward Classes and

DenotifiedCommunities(total50%reservation)plus18%for

SCsand1%forSTs.Thustheprayersandattendantissues

fordetermination are materiallydifferent.Moreover,the

prayerforreservationinSaloniKumariisrestrictedtoseats

surrendered bythe State ofU.P.to AIQ and does not

concern the State ofTamilNadu which has its own

reservationlaws.Also,theStateofTamilNadu’spopulation

demographic is unique and so are the ideological

sensibilitiesofthepopulationwhenitcomestoreservation
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policy. As such the Petitioner cannot reasonably be

expectedtoimpleaditselfinSaloniKumariandtheHon’ble

HighCourterredtothisextent.

5.6 On 17 June 2020,the Respondents 1,2 and 4

proceededtofileacommoncounter-affidavitinwhichit

admittedthatbarringcentralinstitutions,noreservationsfor

OBCshaseverbeenimplementedintheAIQ.However,the

Respondents have filed an affidavitbefore this Hon’ble

Courtthattheywouldbeimplementingreservationunder

OBCquotafortheAIQseatsonastatetostatebasis.

5.7 Itissubmittedthatthereis norationaleinadjourning

thematterbeforetheHon’bleHighCourtinview ofthe

specificstandtakenbytherespondentsintheCounterthat

theyarealsolookingtoimplementOBCquotareservationin

theAIQ

5.8 TheHon’bleHighCourtalsoerredbybeingswayedby

afurtherjurisdictionalchallengeraisedbytheRespondents

thattheHon’bleApexCourthadpreviouslyinthecaseof

UnionofIndiav.AkhilBhartiyaOBCMahasangh[bearing

SLP(C) No. 20287/2018] found that the issue of

reservationsintheAIQ hasbeenbeforetheHon’bleApex

Courtonnumerouspreviousoccasionsandthat“OBCquota

isclearlyamatterofthescheme”.Therefore,thisHon’ble

Courtin AkhilBhartiya OBC Mahasangh stayed pending

proceedingsbeforetheNagpurBenchoftheHon’bleHigh

CourtofBombaywhilstgrantinglibertytopartiestoimplead

inpendingmattersbeforetheApexCourt.
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5.9 TheHon’bleHighCourtfailed to considerthatthe

orderpassedbythisHon’bleCourtinAkhilBhartiyaOBC

Mahasangh hasno bearing on thepresentcaseasthe

prayer soughtin AkhilBhartiya OBC Mahasangh was

comparabletoSaloniKumari,inthatbothpetitionerssought

for27%reservationforOBCs.

5.10 Moreover,theHon’bleHighCourthasignoredthefact

thatthis Hon’ble Courtin orderdated 11.06.2020 has,

insteadofentertainingthePetitioner’spetitionunderArticle

32 ofthe Constitution,expresslygranted liberty to the

PetitionertoseekreliefbeforetheHon’bleHighCourtunder

Article226.

5.11 TheHon’bleHighCourthasnullifiedthegrantofsuch

libertybecauseifthisHon’bleCourtwantedtheHighCourt

toawaitordersinthecaserelatingtoSaloniKumari,itwould

nothavefelttheneedtograntlibertytoapproachtheHigh

Court.

5.12 The position advocated by the Respondents and

seemingly adopted by the Hon’ble High Courtin the

Impugned Orderhastheeffectofleaving thePetitioner

withoutanyremedyespeciallywheretimeisoftheessence

andsecondroundofcounsellingisalreadyunderway.The

toneandtenoroftheHon’bleHighCourt’sorderoffends

againsttheprincipleofubijusibiremedium (whereverthere

isright,thereisremedy)andhastheeffectofrenderingthe

reliefssoughtinthewritpetitioninfructuous.

5.13 The Impugned Order also fails to dismiss the
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contentiontakenbytheRespondentsthatthePetitioner’s

writpetitionisnotmaintainableunderArticle226asitisa

disputebetweentheStateofTamilNaduandtheCentrefor

which thecorrectrecoursewould beArticle131 ofthe

Constitution.

5.14 The Court below overlooked the fact that the

PetitionerhastheindependentrightundertheConstitution

toinvokeArticle226powersoftheHon’bleHighCourtand

thisiscompletelydistinctfrom thepowersofthisHon’ble

CourtunderArticle131oftheConstitution.Tothisend,

Article131startswiththeproviso“subjecttotheprovisions

ofthis Constitution”,and is generally recognised as a

distinctremedytoArticle226.

6. GROUNDSFORINTERIM RELIEF:

6.1 ItishumblysubmittedthattheImpugnedJudgmentis

exfacieerroneousandcausesmiscarriageofjustice.

6.2 Intheinterestofbrevity,thePetitionercravesleaveof

thisHon’bleCourttorelyuponthesubmissionsmadeinthe

maingrounds,whichmaybereadaspartandparcelofthe

interim grounds.

6.3 ItisevidentthattheHon’bleHighCourthasineffect

declined from entertaining the Petitioner’s writpetition

because of the erroneous contentions taken by the

Respondents.

6.4 Inlightofthesame,graveandsubstantialinjusticewill
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becausedtothePetitioneriftheImpugnedOrderisnot

stayed and the Hon’ble High Courtis notdirected to

expeditiouslyhearanddisposeofthebatchofwritpetitions

pending beforeit,ofwhich thePetitioner’sisonesuch

petition.

6.5 Itispertinentthattheallocationofmedicalseatsfor

theacademicyear2020-2021isalreadyunderwayandon

16.06.2020theresultsforsecondroundofcounsellingwere

announcedthecandidatesareintheprocessofreportingto

theallottedInstitute/College.

6.6 Inadditiontodirectingforexpeditiousdisposalofthe

writpetitions,itishumblyprayedthatthisHon’bleCourt

mayprovideforprovisionalreservationforOBCstoseats

surrenderedbytheStateofTamilNadutotheAllIndia

Quotaforacademicyear2020-21asthefinalallocationof

seatsisimminent.

6.7 Failure to grantthe aforementioned interim reliefs

would renderthe Petitioner’s prayerin the writpetition

infructuousandwoulddenyhundredsofseatstodeserving

OBC candidatesthusfurtherreinforcing theirsocialand

educationaldisadvantage and furtherperpetrating mass

inequalityintheStateofTamilNadu.

6.8 Thus,inthegivenfactsandcircumstances,balanceof

convenienceliesinthePetitioner’sfavour.
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6.9 Itissubmittedthatirreparablelossandinjurywillbe

causedtothePetitioneriftheHon’bleHighCourtisnot

directedtoexpeditiouslyhearanddisposeofthebatchof

writpetitionsandfurther,ifprovisionalreservationisnot

directedbythisHon’bleCourt.Incontradistinctionthereto,

nolossorinjurywillbecausedtotheRespondentsifthe

sameisstayed.

7. MAINPRAYER:

ItismostrespectfullyprayedthatthisHon’bleCourtmay

graciouslybepleasedto:

A. GrantthespecialleavetoappealImpugnedInterim

Orderdated22.06.2020inW.PNo.8324of2020andbatch

passedbytheHon’bleHighCourtofJudicatureatMadras;

and

B. PassanysuchotherorderorordersasthisHon’ble

Courtmaydeem fitandproper.

8. PRAYERFORINTERIM RELIEF:

ItismostrespectfullyprayedthatthisHon’bleCourtmay

graciouslybepleasedto:

A. Staytheoperationandexecutionof theImpugned

Interim Orderdated22.06.2020inW.PNo.8324of2020

and batch passed by the Hon’ble High Court of

JudicatureatMadras;
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B. DirecttheHon’bleHighCourttoexpeditiouslyhear

anddisposeofthewritpetitionsbearingW.PNo.8324of

2020andbatchincludingW.P.(C)No.8361of2020;

C. DirecttheRespondentstoprovidefor50%reservation

for Backward Classes,Most Backward Classes and

DenotifiedCommunityinadmissiontotheseatssharedby

the Petitioner to All India Quota in undergraduate,

postgraduateanddiplomamedicalanddentalcoursesin

theStateofTamilNaduaspertherulesofreservation

followedintheStatefortheacademicyear2020-21,subject

totheoutcomeofthepresentSpecialLeavePetitionand/or

writpetitionsbearingW.P No.8324 of2020andbatch

includingW.P.(C)No.8361of2020;and

D. Passorgrantsuchotherinterim relief,ororders,or

directionsasthisHon’bleCourtmaydeem fitandproperin

theinterestofjustice.

ANDFORTHISACTOFKINDNESSTHEPETITIONERASIN

DUTYBOUNDSHALLEVERPRAY.

FILEDON:

PLACE:NEW DELHI

DRAWN&FILEDBY:

Advocateforthe
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Petitioners
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