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IN THE SUPREME COURT OF INDIA
CIVIL ORIGINAL JURISDICTION
WRIT PETITIONER (Civil) No. of 2020
IN THE MATTER OF: -

Rajesh Kumar Jai swal

Petitioner
VERSUS
1. Chief .Elec.tion Cémmissioner.
- Nirvachan Sadan, Ashoka Road, |

New Delhi-110001 -
Respondent No.1

2. Chief Electoral Officer, Bihar
7, Sardar Patel Marg, Mangles Road,
Patna-800015 (Bihar)

. o Respondént No.2
3. The State of Bihar
~ Through Chief Secr_etafy, |
Government of Bihar, Main Secretariat,
~ Patna-800015 (Bihar)
Respondent No.5

4. National Disaster Management Authority,
Government of India, through its Secretary,
NDMA Bhawan, A-1, Safdarjung En.clave, |

New Delhi-110029 :
: ' : : Respondent No.4

5. Ministry of Health and Family Welfare,
Government of India, through its Secretary,

Nirman Bhawan, New Delhi-110011
' ' Respondent No.5
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6. Ministry of Home Affairs,
| ‘Through its Secretary,
North Block, Central Secretariat,
New Delhi-110001
Respondent No.6

(Al are éon'testing'respondents)

A PETITION UNDER ARTICLE 32 OF THE
CONSTITUTION OF INDIA READWITH ORDER
XXXVIII OF SUPREME COURT RULES, 2013

To
The Hon’ble Chief Justice of India and His Compamon

Judges of the Supreme Court of Indla _
The Humble Petition on behalf of
the Petitioner above named

MOST RESPECTFULLY SHEWETH:

1. That the Petitioner has preferred the present Writ
Petition under the extraordmary 01rcumstances under
Atticle 32 of the Constitution of India for issuance
of an appropriate Writ, O'rde_r or Direction in the
nature of Mandamus or any other appropriate Writ or
Dlrecuon directing the respondent no.l not to recommend
to the Govemment of Bihar to pubhsh notlﬁcatlon of
Election to the State Legislative Assembly in the official
gazette under Section 15 of the Re.pre_sentation.of Peoples.
Act 1951, till the .competent authority declares the State of
Bihar as Covid free and flood free state. The petitioner has
further prayed for a direction upon the Respondent No.1 to
decide his application and refrain from recommending the

elections to the Legislative Assembly of the State of Bihar.
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That the following questions/issues arise for the kind
consideration by this Hon’ble Court:-

Whether the powers of the Election Commlssmn under
Art1cle 324 include all powers necessary for the smooth
conduct of elections, including framing of the schedule or
caléhdar for_e_lecti_on of the Legisl_ative ASsembly?
Whether under sections 14 and 15 of the Representation of
the People Act, 1951 the President or the Goyefnor fixes the
date or dates for holding elections on the rebommendation
of the Election Comm’issidn', which 1s iﬁ its exclusive
domain? . B _ .

Whether the Election Commission has shown total

unawareness of the extraordinary circumstances and

prohibitions in the whole nation, and more particularly the

“constituencies which are likely to go for the polls, and has

convinced itself that free and fair elections could be held

- even when public meetings are banned as well as extremely

hazardous to the caind_iclates to contest or to indulge in

‘election propaganda, and even voters would be

afraid/ deprived to vote?

Whether unless the electoral roli is prepared str1ctly in

accordance with the p10V1510ns of the 1950/1951 Act and
the 1960 Rules, it has no sanctity, and the electlon”
conducted on such defective electoral roll will tilt the
balaﬁce of power and fhé consequent election will also not.
inspire confidence of the people?

Whether the approach of the respondent-Election
Commission gives a total goby to the extraordinary situation
prevallmg in the entire world and more pa,rtlcularly in the

State of Bihar and thls Hon’ble Court cannot remain a
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passive spectator in this extraordinary situation and leave L’

the Nation to the mercy of the Election Commission, and

this Hon’ble Court can eertamly sat1sfy itself Whether the-

_ Electlon Comm1351on had kept its eyes, ears and mmd open, -

and .whether it is able to show that all relevant factors
inelt_tdiﬁg the _eonsideration a_s. t.o. what adventage was to be
secured as against the risk to be faced, entered into his

reckonmg?

. Whether the powers of thlS Hon ble Court under Artrele 32'

are wide enough to 1nelude the power to mtervene in the.
present fact 51tuat10n‘?

That shorn of unnecessary details, the petitioner most

' respectfttl_ly"submits_ that in a ne'w:s're‘port‘ pu.b._li_.shed._ b'y

“The Times of India” on 12" August 2020, the Chief
Election Commissioner has been reported to have said that

Bihar Assem'bly Elections, 2020 will be held as per

schedule ignoring the fact that Blhar is grapplmg with
Covid- 19 and floods. There is very hlgh degree of l‘lSkS of
- coronavirus exposure at in-person polling places. |
- That as per the Chief 'Election' C_omr_n_issi_on_er, Bihar'

- Legislative Assembly elections will be held in Bihar in

October 2020 to elect 243 members of the Blhar
Leglslatlve Assemb]y Announcmg election at this tlme.
will i impose an additional burden on an already embattled
administration. The politiei_ans_ and adrhinist:_ret_i.on are now
focusing on election preparation instead of battling with
ﬂood_and Covid-19. The. term of the Bihar Legislative
Assembly ends on 29" November 2020 and it is a matter of

utmost seriousness, since the Central Government and
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‘World 'Health Organisation have declared Covid-l_9

globally as a public health epidemic.

That a population of around 50 lakh in 14 out of Bihar’s 38
~districts is affected by floods in 113 blocks and 1,059

panchayats. The flood hit persons have been taken to flood
relief camps where ‘there is high risk of Spréad of
infection/virus and no step is being taken by the state
government to identify the flood hit people and test Covid-
19 suspects in the .population. The Covid 19 caSes in Bihar
are rising with almost 500-600 cases being reported daily

but Iio proper step ls ‘being _ensu:éd to suppress _thé |

transmission as well as to keep case fatality rate low. On

©17.8.2020 itsélf there has been increase of 1364 active

cases in Bihar.
The brief facts leading to the filing of the present Writ

Petition are as follows;-

" The Petitioner is not involved in any other civil or criminal

or revenue litigation, which could have direct legal nexus

~ with the issues involved in the present Writ Petition.

The Respondent No.1 is the Chief Election Conllmission_er'
which heads the Election Commission of India, a body
constitutionally - empowered to conduct free and fair

elections to the National and State Legislatures and of -

.President and Vice-President of India.
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The Respondent No. 2 is the Chief Electoral Officer, Bihar |
who 1is  the Nodal officer, in-charge of ensuring
implementation of all the provisions of electoral laws in the
Stat_.é. He functions under the direction and éupérvision of

the Election Commission of India (ECI) as outlined in the

”Representation of the Peoplé A_.ct,. 1950 & 1951. Besides

overseeing the conduct of state elections, he has other
multi-faceted roles to play. -

The respondent No.3 is State of Bihar through its Chief
Secretary. The Chief Secretary functions as the central
point of ihterdepartmental coordinatibn at the.departlﬁe.ntal

level and is classified as being in the Apex grade of officers

| in the State of Bihar.

Vi,

Vii. -
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The Respondent No.4 is the National Disaster Management
Authority, a statutory body constituted under s_ection'S of
the Disaster Management Act, 2005 and is the organization
respbnsible for = management of resources  and

rés_ponsibi.l.ities_ for dealing with all humanitarian aspects of

- emergencies, in particular preparedness, response and
“recovery in order to lessen the impact of disasters.

The Respondent No.5 is Ministry of Health & Family

Welfare and isan Indian Government Ministry charged

. with health policy in India. It is also responsible for all

government programs relating to Family Planning In India.
The Responde_nt_ No.6 is Ministry of Home Affairs,
Government of India and as the interior Ministry of India,

it is mainly res_pon'sible for the maintenance of internal

- security and domestic policy.
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‘Thus all the Respondents are “State” within the meaning of

Article 12 of the Constitution and hence amenable to Writ-
Jurisdiction of this Hon’ble Court.

That it is submitted that in the month of March 2020,
due to global outbreak of COVID-19 pandemic, commonly

known as “Corona virus outbreak”, India also became a
. . i )

- victim of Covid-19 outbreak and the Central Government

in order to curb the rapid rise of 'outbreak within the
country, was constrained to announce a national lockdown
for 21 days. In this regard, the Hon’ble Prime Minister of

India addressed the nation and announced the initial

‘lockdown. The said announcement was given effect by an

Order dated 24.3 2020 issuécl by the National Disaster

Management Authority in exercise of the powers under

‘section 6(2)(1) of the Disaster Management Act 2005. A

true copy of the order dated 24.3.2020 issued by the
National Disaster Management Authority is annexed
he_rewifh and marked as ANNEXURE P/1 [Pége_s 23-351.
That the national lockdown was further extended till

3.5.2020 in wake of co_ntin_uoﬁs_ rise of coronavirus
infections. A true copy of the order dated 14.4.2020 issued

by the National Disaster Management Authority is annexed

 herewith and marked as ANNEXURE P/2 [Pages 3]

That it is respectfully submitted that on 5% June, 2020 a
news item was published in Hindustan Times with regard to
preparation of Bihar Legislative Assembly elections. Again -
on 12 June 2020, the Bihar Election Com_rhiséioh directed
to complete EVM, Physical Inspection of booths and other

works in all the districts in a time bound manner through



10.

11.

WWW.LIVELAW.IN

video conferencing and directed to _comple_te the work of

physical verification till 21% June 2020.
That based on the eligibility date 1.1.2020, the final
pubhcatlon of the electoral list was done on 7.2.2020 at all

the 72,723 (seventy thousand seven hundred twenty-three)

-pel_ling stations and other designated places under the

special revision program 2020 of the electoral list, The
Format of Electoral List was published on dated 16.12.2019
on the basis of eligibility date 1.1.2020 in the light of -
direction of the Election Commission of India. Clalms /
objectlons (NVSP) Vector Helplme Help received from
online and online withdrawal from 16.12.2019 to 15.1.2020
duﬁng the perio'cl of draft publication. In this way, the names

of a total of 15,35,767 voters were recorded in the last

published voter list and the said list is as follows:-

| Election

Number . of

Number of Total
Grade |voters in the|voters in the | increment

published last published | in revision

electorate  list | electorate list | period

|received  on|received on

16.12.19 07.02.2020
Male 33705970 37912127 606157
Female | 33273462 33907974 634517
‘Third | 2220 12344 124
Gender o |
Total | 70581652 71822450 1240798

That from 1% June 2020 to 30™ June 2020, the Government

“of India enforced Unlock 1.0, with ceértain relaxations.
Thereafter Unlock 2.0 was implemented from 1% July 2020
to 31* July 2020 with more relaxations. And thereaﬁer from

1% August, 2020 Unlock.3.0 was enforced.
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That Bihar is one of the states in India that sees devastating

floods almost every year and this year, as per the reports, so

~ far 53.67 lakh people in 14 districts have been affet_:ted and

13 people have died in flood related incidents. As per press
trust of India 16.89 lakh people had been ﬁffécted in
Muzaffarpur and 12.40 lakh people in De_irbhanga. The third _
worst affected is East Champaran with 8.09 lakh affected.
That ov_vi_ng to the alarming increase in the Covi_d'-'19
positive cases across the nation, the election of Rajya Sabha,
Legislative Council and other Legislative Councils had to |
be postpbned by.the' Centra.l Elecﬁon Commission at the
time of lockdown of Corona time. A true copy of Election
Commlsswn notification No.ECI/PN/40/2020 dated.

135.6.2020 is annexed herewith and marked as ANNEXURE -
39-YD

P33 [Pages 1.

" That meanwhile, owing to the sudden upsurge of cases, the

Patna District Admm1strat10n on 8 July, 2020 imposed
lockdown for a penod of 1 week from 10.7.2020 till
16.7.2020. Thereafter, the lockdown has been extended

from time to time. A true copy of the Patn_é District

Administration Notification dated 8.7.2020 is annexed

herewith and marked as ANNEXURE P/4 [Pages Y ’%1_.

That in this regard, the petitioner herein filed a detailed

representation before the Respondent No.1-Chief Election |
Commissioner of Indla with copies to the Election
Commissioners and the Chief Electoral Office, Bihar-
Respondent No.2 requésting_ for 'postpohement of the
elections to ensure safety of all and purity of election -

process. A true translated as well as photocopy of the



16.

17.

18.

WWW.LIVELAW.IN

representation dated 18.7.2020 1is annexed heréwith and
marked as ANNEXURE P/5 [Pages 19-F€ 1.

That again on 24.7.2020, the petitioner wrote a reminder

email to Respondent No.1-Chief Election Commissioner of

India with copies to the Election Commissioners and the -
 Chief Elebfora] Office, Bihar-Respondent No.2 requesting

- for postponement of the elections to ensure safety of all and -

purity of election process. The pe_ﬁtitioner requested for

expeditious disposal of his application within a week. A true

copy of the reminder email dated 24.7.2020 is annexed
herewith and marked as ANNEXURE P/6 [Pages T4

- That again on 1.8.2020, the petitioner wrote a second

reminder ema_il to Respondent No.1-Chief Eléc_tioﬁ

Commissioner of India with copies to the Election

Commissioners and the C_hi'ef Electoral Office, Biha.r-_'

Respondent No.2 requesting for postponement of the

‘elections to ensure safety of all and purity of election
process. The petitioner requested for expeditious disposal of

‘his application within a week. A true copy of the reminder

email dated 1.8.2020 is annexed her_e“with and marked as

ANNEXURE P/7 [Pages 7¥ 1.

That in a news published by “Hindustan Times” on 11%

- August 2020, the Chief Election Commissioner has said that

Bihar Assembly Elections, 2020 will be held as per schedule
ignoring the fact that Bihar is grappiing with C_ovid~19 and
floods. There is very high degree of risks of coronavirus
expos'ure' at in-person polling places. A true copy of the
news published by “Hindustan Times” on August 11, 2020
is annexed herewith and marked as AN NEXURE P/8

[Pages 79— F 2],

fo
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That it is s_ubinitted that the rivers such as Baghmati, Burhi

Gandak, Kamlabalan, Adhwara, Khiroi, Mahananda and -

Ghaghra are flowing above the danger level at various

places. The 14-flood affected districts are Sitamarhi,
Shéohar, Supaul, Kishanganj, Darbhanga, Muzaffarpur,
Gopalganj; West Cha.mpéra.ﬁ, East Champaran, Khagaria,
Saran, Samastipur, Siwan and Madhubani. A translated as

well as photocopy of daily ﬂcio_d' ihforhmti_on bulletin dated

14.8.2020 issued by Water Resource Department, Govt. of
- Bihar is annexed herewith and marked as ANNEXURE P/9

[Pages @3-84 .
That Covid 19 cases in Bihar are rising with almost 500-600

cases .being repdrted daily but no proper step is being

- ensured to suppress the transmission as well as to keep case

fatality rate low. On 17.8.2020 itself there has been increase

of 2525 active cases in Bihar. A true copy of the chart

showing Covid-19 cases in Bihar uploaded by the
Departmeht of Health, Govt. of Bihar dated 17.8.2020 is
annexed herewith and niarked as ANNEXURE P/10 [Pages
§7-90 1. | "

That as on date, the total number of Covid-19 positive cases,

the 103844 with total number of active cases at 72324 and

the State of Bihar vide its notification dated 17.8.2020 under

the signatures of the Additional Chief Secretary,
Department of Home, has extended the state-wide

lockdown which was earlier imposed with effect from

30.7.2020 to a further period till 6 September, 2020. A true

copy of the notification contained in memo no.G/disaster-

06-02/2020-351 dated 17.8.2020 is annexed herewith and

marked as ANNEXURE P/11 [PagesG/-2.5].

N
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elections in India on the Election Commission as below:-

“324. Superintendence, direction and control of elections

@

3

(4)

to be ﬁested in an Election Commission.—(1) The
superintendence, direction and control of the
pfepdmrion of the electoral rolls Jor, and the conduct
of. all elections to Parliament and to the Legislature

of every State and of elections to the offices of

. Presz'dent and Vice-President held under this

Constitution shall be vested in a Commission
(feferred .to_ in this Constitution as the Election
Commission).

The Election Commission Shci_ll consist of the Chz'ef
Election Commissioner- and such number of other
Election Commissioners, if any, as the President may
from time to time fix and the appointment of the Chief
Election _ Commissioner and  other  Election
Commissioners Sha_ll, subjec;'f.ro the provisions of ar{y.
law made in that behalf by Parliament, be made by
the President. - -

When any other FElection Commissioner is s$o

appointed the Chief Election Commissioner shall act

as the Chairman of the Election Commission.

Before each general election to the House of the
People and tb_ the Legislative Assembly of each State,
and before the first general election and thereafter
before each biennial election to the Legislative
Council of each State having such Council, the
President may also appoint after consultation with

the  Election  Commission  such = Regional

1
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Commissfone_rs as he may cor_zs;'der _nééessary to
assist the Election Commission in the performance of
the functions conferred on the Commission by clause
(1. | |
Subject to the provisions of any law made by
_Par_ﬁament, the co}zdfiions of service and tenure of
office of the Election Commissioners and the
Regiohal ” Commissioners shall be such as the
President may by rule determine:

Provided  that  the Chief  Election
Commissioner Shdll not Ee removed from his office

except in like manner and on the like grounds as a

_ Judgé of_ the.Suprerhe Court and the conditions of

service of the Chief Election Commissioner shall not

be varied to his disadvantage after his appointment:
Provided further that any other Election

Commissioner or a Regional Commissioner shall not

be removed from office except on the

- recommendation  of the  Chief  Election

Commi&sioﬁe_r._- - |

The President, or the Governor of a State, shall, when
so requested by the Election Commission, make
available to the Election Commission or to d
Regional Commissioner such staff as may be

necessary for the discharge of the functions conferred

~on the Election Commission by clause (1)”.

That Article 326 provides for Elections to the House of the

' People and to the Legislative Assemblies of States to be on

the basis of adult suffrage to the effect that every person

who is a citizen of India and who is not less than 18 years.
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of age on such date as may be fixed in that behalf by or

- under any law made by the appropriate Legisiature and is

not otherwise disqualified under this Constitution or any

law made by the appropriate Legislature on the ground of
non-residence, unsoundness of mind, crime or corrupt or
1lIegal practlce shall be entltled to be reglstered as a voter
at any such election.

That Article 327 provides for Po_w'er of the Parliament to

- make provision with respect to all matters relating to, or in -

connection with, electlons to either House of Parliament or
to the House or either House of the Legislature of a State
including the preparation of electoral rolls, the delimitation

of constltuenmes and all other matters necessary for

- securing the due constitution of such House or Houses.

That under the Representation of 'Peoples_ Act 1951,

provides for the powers of the Election Commission of India

to conduct the elections and Section 15 of the Act provides

as under:

“15. Notification for general election to a State
Legislative As&_emb_ly. |

(1) . A general election shall be held for the purpose of
constituting a new Legislative Assembly on the
expiration of the dufation ofthe existing Assembly or
on its dissolution. |

(2) For the said purpose, ®fthe Governor or
Administrator, as the case may be], shall by one or
more not;’ﬁéations_.' published'-in the Official Gazette
of the State on such date or dates as may be
recommended by the Election Commission, call upon

all Assembly constituencies in the State to elect

Y
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members in accordance with the provisions of this
- Act and of the rules and orders made thereunder:

Provided that where a general election is held

otherwise than on the dissolution of the existing

Legislative Assembly, no such notification shall be

issued at any time earlier than six months prior to the

date on which the duration of that Assembly would

expire _undérf the provisions of clause (1) of Article
172 or under the provisions of Section 5 of the
. Government of Union Territories Act, 1963 (20 of
" 1963), as the case may be”] |
That as per Section 153 of the Act, it shall be competent for

~the Election Commission for reasons which it considers

- sufficient, to extend the time for the completion of any

election by making necessary amendments in the
notification issued by it under Section 30 or sub-section (D

of Section 39,

.That_ this Hon’ble Coﬁrt in the case of Public Intérest §
Foundation and Ors. v. Union of India and Anr. (2019) 3

SCC 224, passed the following directions, _int_er-ali'a:- |

“116. Keeping the aforesaid in view, we think it appropriate

to issue the following directions which are in accord with

~ the decisions of this Court:

116.1. Each conftesting candidate shall fill up the form as
pfovided _by the Elecrz'on. Commission and the form
must contain all the particulars as required therein.

116.2. It shall state, in bold letters, with regard to the
criminal cases pending against the candidate.

116.3. If a candidate is contesting an election on the ticket

of a particular party, he/she is required to inform the

s
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h:m/her

1164 T he polztzcal party concerned shall be oblzgated fo

put up on its website the aforesa:d information

pertammg to  candidates  having  criminal

antecedents _

116.5. The candidate as wefl as the polmcal party |

_concerned shall issue a declaraﬁon in the w:'_de_ly' |

circulated newspapers in the locality about the

antecedents of the candidate and also give wide

publicity in the electronic media. W?'zen we say wide

publicity, we mean that the same shall be done at

least thrice aﬁ‘er f lmg of the nomination papers”.

That thereafter a contempt petition was ﬁled raising issues -

regarding the criminalisation of politics in India and the

apparent disregard to the aforesaid directions of the

' Constltuuon Bench in the case of Public Interest Foundatlon -

~and Ors. v. Umon of Indla and Anr. (2019) 3 SCC 224, and

the following direction were passed:-
“1) It shall be mand@tozjz | Jor political parties _[Ia.t i‘he
Central and State election level [ to upload on their

website detailed information regarding individuals

- with pending criminal cases (including the nature of

'i‘he oﬁ%nCeS and relevant parrzculars such as
whether charges have been ﬁamed the concerned

~Court, the case number etc.) who have been selected

a._s" candz’dcﬁres,_ 'a'Iong' with the reasons for such

- selection, as also as to why other individuals without
criminal antecedents could not be selected as

candidates

16

party abo_u_r the criminal cases pehdi(;g agafnst_ |
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2)  The réasons as to Sélection_ shall be wii‘_h féference o ’ ? |
the qualifications, .achz’evement's and merit of the
caﬂdz‘da;‘e concerned, and not mere “w.innabilizj) Cat

- the polls.

' 3)  This information shall also be published in:

(a) One local vernacular néw&paper and lone

- national newspaper; .

(b) On the official social 'med_:"a pldg‘orm:s bf the

_ political party, including Facebook & Twitter.
4)  These details shall be published within 48 hours of

o the Sélection of the candidate or not less than two

weeks 4 before the first date for filing of nominations,

whichever is _earl.iér. _ | .

5)  The political party concerned shall then submit a
repo?t of compliance with these directions with the
Election Commission within 72 hours of the selection
of the said candidate.

6) | If a po_fitical party fails to submit such .éompliance
report with the .Election Commission, the Election
Cbmmiss_z‘on shall bring Such ndn—compliance by the
-political pari_‘y concerned to the notice of the Supreme
Court as be;’ng in contempt of this Court’s
orders/directions”.

A true copy of the order dated 13.2.2020 passed by
this Hoﬁ’ble Court in Contempt Pétition (Civil)

© No.2192/2018 is annexed herewith and marked as

ANNEXURE P/12 [Pages 7Y~ 9% 1. |

That it is respectfully submitted that purity of election is
récOgnized as of paramount importance and the same is not

possible unless the voter-list is tested from all perspective.
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~ In this regard it is submitted that the problem of Bangladesi

Intruders, has invited the attention of all the authorities and
the National Citizen Register (NRC). It has not been
implemented anywhere expect the Assam state. Assam, asa

border state, problem of illegal migrants also meets in

~ Bengal, Bihar. Based on the ﬁgures of 1951 census, NRC

was created for the state in 1951. Later in 1983, Illegal

Migrant (Tribunal) Act wa_s' passed by the Parliament, but

this Hon’ble Court declared it unconstitutional in 2005 after
that Indian Government 'gave assent to Up—tbfdate (update)
Assdm Nationﬁl. Citizen Re.gister. Later by seeing the
unsatlsfactory progress, this Hon’ble Court ordered for

takmg action under its supervision.

That in the NRC for Assam published on July 30, 2019, as -

many as 40 lakh appllcant_s found their names excluded out N

of the 3.29 crore registered names in the final draft. A total
of 36.2 lakh had claimed inclusion in the final draft of
Assam NRC Consequently, many 1llegal cwlhans came
towards Bihar and settled in districts of Kishanganj,
Kaﬁ_har, Purniya, Saharsa, and the 'Biha'r Government has

kept their identity hidden till today. Never any kind of

investigation was initiated by the Bihar Government for

mere political benefits and polarization. - Their border

extends to districts of Siwan, Gopa]ganj and their physu:al

venﬁcatlon has not been done till now while NRC is limited
to Assam but Bangaladesi intruders are also in Bihar,
Bengal too. By making fake Adhar card and Voter ID "_they

become voters.

That so far no supervisor or other appointee has been

- appointed to review the preparation of election work. After

18
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Lockdown and Unlock alarming increase in Covid-19

) positive cases in the State. Big political parties which have -

resources are promoting themselves through virtual
conferencing, but the Independent candidates are unable to

represent themselves before public because of the restriction

which still continue even in the unlock and maintenance of

social distancing is mandatory as well as essential.

That the revision of voter list which should happen again
has not been done because physical verification could not
be done at the last minute due to covid-19 and will cannot
happen at this stagé, because monsoon has arrived it may
last till September or till the first or second week of October.

CataStfophe of flood is also ”hovering in' Bihar and the

 problem of water logging continues to be frequent. The -

newly registered voters did not get their voter ID and

physical verification is not possible in this corona period to

those voters who have completed 18 years age and whose

age complete in the tinie during 1% April 2020 to 1% A_ugi.l_st

2020 and hence the election in these circumstances becomes

a m¢¢kery and _a' healthy democracy 'is becoming

meaningless.

That the problem of unemployment in the state of Bihar

including India has arisen. due to Covid-19. A report from

the Harvard Health Institute indicates that the infection will
be at its peak in more popu.lbus state like Bihar and Uttar

Pradesh, and this is being proved as true. The labour

~ migrants who came to Bihar from other states in lockdown

.can have their names in both voter lists and the percentage

of uneducated and illiterate voters is high.
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That it was published in the Dainik J agran_Newspaper on
July 8, 2020 that Physical verification has not been done of
about 30,000 apphcants to be a Voter for Gradate and
Teachers election, While for graduate and teachers election
this was extended for indefinite period due to corona
infection. - | ”

That the fundamental of healthy democracy is to have well

informed citizens voters but in the given circumstances, to

have a fair and unbiased election is a virtual impossibility.
That apart, the Indian economy has been badly affected by
the corona crisis, fiscal deficit has incre_as.ed and financial
crisis has increased preésure, which will further increase
sinee _eleetion will be held with the money of tax peyer_s and
inflation will increase and voters will not be benefitted.

That by deciding to hold elections during a pandemic, the
Eleeti.on Commission of India has i gnored the population of

a State like Bihar whereby the populatlon is above 9.9 crore

" and it cannot adopt targeted measures for older voters who

are more vulnerable to COVID-19, Options like proxy

voting under a well-establiShed legal frarnework, postal

- voting, and mobile ballot boxes cannot be explored and

implemented in such a short span of time, The EC has a

._ d1fﬁeult task of st1ck1ng to its goal of ‘No Voter Left

Behind’ while also ensuring that the electlons do not turn
into a pubhc health mghtmare _

That the COVID-19 pandemlc is a big threat to the
established world orde_r and is an exceptional circumstance
whereby the Elections dught to be postponed. This is a
pandemic that spreads when people mingle and even from

contaminated surfaces. Holding an election will increase the
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spread of the virus and, it must be said, cost lives. From Sri
Lanka to the United States, several election across the world
have been deferred or rescheduled due to the pandemic.
There are three issues mvolved here: one, an election itself
becoming a potential virus spreader; two, the difficulty of
organising voting amid restrictions; and three, Covid
restrictions coming in the way of free and fair election

campaigning.

That the superintendence, dlrectlon and control of the :

21

conduct of elections referred to in Artlcle 324(1) of the

Constltutron have been entrusted to the "Comm1ssron" The

- words "superintendence, direction and control" are wide
_ enough to i'nelude' all powers neceSsary for the smooth

conduct of elections and are the broadest of the terms so far

as the framing of the schedule or calendar for election of the

Legislative Assembly is concerned, and the same is in the

‘exclusive domain of the Electron Commlssmn and are part

of the basm structure _ o

That sections 14 and 15 of the Representation of the People
Act, 1951 p_roVide that the President or the GeVemor shall
fix the date or dates for holding elections on the

recommendation of the Election Commlssmn which is in 1ts

echuswe domaln Law is well settled that the power to issue .

a direction or order which has the effect of postponmg an
eleetiorl it the situation so demands, is within the
jurisdiction of this Hon’ble Court.

That in the present case the Election Co'mmi'ss'ion_ has shown

total unawareness of the circumstance that public meetings

are prohibited under Section 144 of the Code of Criminal

Procedure in the whole nation, and more particularly the
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- constituencies which 'afe_ likely to go for the polls. The

problems and has convinced itself that free and fair elections -

- could be held even when public meetings are banned as well

as dangerous in the present extraordinary circumstances,

wherein it is extremely 'hazardous to the candidates to

contest or to indulge in election propaganda and even

voters would be afraldfdeprlved to vote.

That Article 324 (6) provides that the Pre31dent or the -

* Governor of a State shall, when so requested by the Election

Commission make available to the Election Commission as

~ may be necessary for the discharge of the functions

2

respondent-Election Commission is totally oblivious to the

canferi'éd on the '-E'lecti_on Comm_issian un.d_e.r Clause (1) of

Article 324. This shaws that for the purpose of preparing the -
 electoral rolls for the purpose of c_anduétihg el.ection_s,' the
Election Conimissi(m | althaugh a very high .and -
mdependent constitutional functlonary, does not have a staff

of its own appomted and removable by it. The staff made_

available to. the Elect1on Commission for the above

'purpb's_es are the employees of a Stafe_ or the Central

Government and in the present situation, when the Stat_é of"

Bihar is battling with the sudden upsurge in Covid-19 cases,

coupled with massive flood, it axiomatic that the entire
~ administration would be " mvolved in electlon process

i leavmg the people in the lurch.

That it is most respe'ctfully submitted that unless the

| -'electc')ral_ foll_ is prepared 's',t'ric'tly in acc_:orda_nce w1th the
‘provisions of the 1950/1951 Act and the 1960 Rules, the - - -

electoral roll will have no sanctity, and the election

conducted on such defective electoral roll will tilt the
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balance of power and the consequent election will also not
inspire confidence of the people. Section 15 provides that
for every constituency there shall be an electoral roll which
shail be prcpé.red in accordance with the provisions of the
Act. The preparation has to be made under the
superintendence, direction _ahd control of the Election
Commission. Section 16 provides that a person who is not a
citizen of India, a_'persori of unsoun_d mind, a pcrscn who is_
found to be guilty of corrupt practices and other offences in
connection with the elections shall not be registered as
el.ectors. .Sectic.ns 15_”and 21 are mandatory .ancl Section 21
(2) provides that the aforesaid electoral roll shall be revised

in the prescribcd manner with rcference to the qué_lifyiﬁg

date (i) before the general election to the Legislative

Assembly of a State or the House of the People and (ii)
before each bye-election to file a casual vacancy in a seat

allotted to the constituency, unless otherwise directed by the

Election Commission for reasons to be recorded in writing,.

That the approach of the fespondeht-Election Commission
has givén__ a total gob:y to the_ extfaordinary situation
prevailing in the entire world and more particularly in the
State of Bihar and this Hon’ble Court cannot remain a
pas.sive spectator in this extraordinary situation and leave
the Nation to the mércy of the Election Commission, and

this _ch’ble._Court. can certaiﬁly satisfy itself whether the

Election Commission had kept its eyes, ears and mind open,

and whether it is able to shcw' that all rélevant factcrs

including the consideration as to what advantage was to be

secured as against the risk to be faced, entered into his

reckoning.
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That the petitioner has _net _approached this Hon’ble Court

or any other Hon’ble High Court for grant of the same said

reliefs as prayed for in this writ petition.

That in these extraordinary circumstances, as stated above,
the Petitioner is constrained to approach this Hon’ble Court
tor enforcement of Fundainental Rights by way of present
Writ Petition under Article 32 of the Constitution of India.

‘That the Petitioner has no effective or efﬁc_acious_ or

~ alternative remedy under law except by way of the present

Writ Petition. The Petitioner has not filed any other Petltlon' |

or Writ Petltlon before thls Hon’ble Court or before any
other Court of law seeking the rellef as prayed in the present
ert Petition.

That the Petitioner prays for leave to add, amend, alter, and
vary any of the above grounds. at the time of hearing or

during the proceedings in the appeal as they may be legally

- advised.

GROUNDS

The present writ petition rests, inter-alia on the

'_followmg grounds, namely,

BECAUSE declaring election durmg pandemlc/ﬂood is

completely devastating, wrong and in a way will take away

-the right to vote of the citizens in ﬂood hit areas who are

struggling for their life. This has caused hindrance and

- obstetrical in “right to life” guaranteed by Artlcle 21 of the

Constitution of India, in furtherance of right to life including
right to vote which is a pre-requisite to the fundamental right '
guaranteed under Article 21 to people of India.

BECAUSE as per the Chief Election Commissioner, Bihar

Legislative Assembly elections will be held in Bihar in
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October 2020 to elect 243 members of the Bihar Legislati_ve
Assembly. Announcing election at this time will impose an
additional burden on an already embattled administration.

The politicians and administration are now focusing on

election preparation instead of battling with flood and

Covid-19. _
BECAUSE recommending dates under section 15 for the

purpose of notification for géner_al election' in Bihar at

present will result into great difficulty to voters from flood |

affected area, exposure to the virus, along with a shortage

- of volunteer poll-workers and election supplies.

BECAUSE this Hon’ble Court has held that though the

. _ State Government is in the best position to assess the law

and order situation in the State, the ultimate decision as to

- whether it was possible and expedient to ho]d_t_h_e election

at any given point of time must rest with the Election

Commission. - |
'BECAUSE in a news published by The Times of India

wherein an exclusive conversation, the Chief Election

CQmmi_ssior_l_er has said that Bihar AsSem_bly Elections,

2020 will be held as per schedule ignoring the fact that
Bihar is grappling with Covid-19 and floods. There is very
.hi.gh._degree of risk.s..of coroﬁavirus.exposure at in-person
polling places.

BECAUSE_populatioh of a;rouhd 50 lakh 1in ._ 14 out of
Bihar’s 38 districts is affected by floods in 113 blocks and

1,059 panchayats. The flood hit persons have been takento

flood relief camps where there is high risk of spread of

infection/virus and no step is being taken by the state
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government to identify those flood hit people and test Covid
19 suspects in the population.

Because, Covid 19 cases in Bihar are rising with almost
500-600 cases being reported daily and the overall situation
1s deplorable but no proper step is being ensured to suppress
~ the trans_mi_ssiori as w_ell. as to keep case fatal.ity. rate low.
BECAUSE the word ‘life” as employed by Article 21 takes
inits sweep not only the concept of mere physical exiSten_ée_
‘but also all finer values of life including the right to work
~and right to livelihood. This right is a fundamental right
guarantéed to all persons' residing in India, citizens and
- mon-citizens alike, right to life including right to livelihood
and work as g_uaranteed by Article 21 is not reduced to a
mere paper platitude but is kept alive, vibrant and pulsating
so that the country can effectively march ~ towards the
avowed godl of establishment of an egalitarian society as
envisaged by the founding fathers while enacting the
Cb_nstitution' of India élohg v_\.rith. its Preambie. |
BECAUSE for the first time since independence, the
cbuntr_y is in s_tagnation_ in the present scenario. Thus,
initially except the essential services like electricity, gas,
water supply and part of 3 B, C and D relat_ing' to
broadcasting, financial services (Banking) and, public.
administration, defence, etc, .all other sectors have been
complefél_y shut. | Though there are some relaxations, but
since Katihar is flood hit zone, no relaxation has been given
there and till date all the séctors are remained closes, ekcept |
essential services. -

BECAUSE Bihar is one of the states in India that sees

devastating floods almost every year and this year, as per
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the reports, so far 53.67 lakh people in 14 districts have been
affected and 13 people have died in flood related incidents.
As per press trust of India 16.89 lakh people had been
affected in Muzaffarpur and 12.40 lakh ‘people. i.n
Darbhanga. The third worst affected is East Champarén
with 8.09 lakh affected. D
Because the rivers such as Baghmati, Burhi Gandak,
Kamlabalan, Adhwara, Khir_oi, Mahananda and Ghaghra
are flowing above the danger level at various places. The
14-flood affected districts are Sitamarhi, Sheohar, Supaul,
Kishanganj, Darbhanga, Muzaffarpur, Gopalganj, West
Champéran, East Champaran, Khagaria, Saran, Sémastipur,
Siwan and Madhubani. | |
BECAUSE this Hon’ble Court in the case Chameli Singh &
Ors. vs. State of U.P. and Anr. Reported in (1996)2
SCC 549 held that this Court had to examine the question
whether the term ‘life’ as found in Article 21 would
include all the compdnents of right to life. A_hswering
the question in the affirmative the following pertineﬁt
observations were made in para 8 of the judgment: “In any
organized society, right to live as a human being is not
ensured by meeting only the animal needs of man. It is
secured only when he is assured of all facil'itiés. to develop
himself and is freed from restrictions which inhibit his
growth. All human rights are designed to achieve this

object. - Right to life guaranteed in any civilized society

implies the right to food, water, decent environment,

education, medical care and shelter....”

BECAUSE Article 21 alongwith Article 14 and 19,

therefore, must be treated as a trinity of rights
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p_rejecting_ a golden triengle ensuring a'h_ealthy and

effective life to all the residents in India including its
| citizens. These three Articles project an assurance that the
pr01nise held forth by the Preanrble Witl'he performed by :
ensurmg an egalitarian era W1th1n the dlsmp]me of

| fundamental rights.

BECAUSE in Bihar patients with cough and cold are not

even allowed to enter _p_rlvate__health centres due t_o fears that
- they might be Covid-positive. Many doctors have even
asked patients to get themselves tested for Covid-19 before

seeking treatment.

2

BECAUSE ' the 1mpugned actlon of the Electioni =

'Commlssmn of India in not decrdmg/con51der1ng the
- application of _the petitioner, he has been hrghly
) discriminated _'a'rid he has beeh deprlved_ of hl_s rlght to be

head and this violates the principles of natural justice.

- PRAYER
It is therefore ‘most respectfully prayed that this. Hon ble

Court may be pleased to:

a)

b)

Issue an approprlate Wrrt Order or Dlrectlon in the

nature of mandamus or - any other- approprlate Writ

or Direction directing. the respondent no.l not to

recommend to the Government of Bihar to publish

notification of election in official gazette under section 15

ef the Representatien of People__-Act, 1951 till the competent

- authority declares Bihar as Covid free and flood free state .-
Issue a Writ, Order or | Direction in '_th_e nature of

‘Mandamus thereby  directing the Respondent no.1 /Chief

Election Commissioner to  decide the application of the
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petitioner without | further delay and refrain from zq
recommending the elections to the Legislative Assembly of
the State of Bihar; and/or

Issue a Writ, Ordér or Direction in the nature .of
Mandamus thereby  directing  the Respondent no3
/State of Bihaf_ to ensure pfoper fa_icilities to its residents

- without focusing on the upcoming assembly election;
and/or | . .. . . S . . | .
Pass. such other or further order/(s) as this Hon’ble Court
may deem fit and proper in the facts and circumstances of

the case.

~ AND FOR THIS ACT OF KINDNESS THE PETITIONER

AS INDUTY BOUND SHALL EVER PRAY

DR AWN & FIT FN RV-

[SHANTANU SAGAR]
Advocate on Record for the Petitioner
Drawn On 18.8.2020 | | -
Filed On: 21.8.2020



