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1. Qute often aJudge comes acrosscasewhich hasno precedentBut
rarely hasa case asinque asthe one beforeus arisemnn any court.

2. Sri. V. R. Krishna lyer, formerly dudgeof this Court, latera Judgeof the

SupremeCourt was one of thalistingushed guestat the Silver Juilee
Celebrationof the Court heldin October- November,1981. At asymposum

organsed on that occasionon "Approach of Judicial Reforms", SiKrisiha
lyer as a main speaker addresseile assembled audienc@ne of the

Judgeof this Court Sri. G.Viswanatla lyer was thenin the chair. SriVincen

Pankularngara, the petitioneris said to haveattendedthat symposiumard

accordingto him the speechdeliveredby Sri. V. R. Krishna lyemamounted to
scamlalisationof the authority of theSupremeCourt and the High Courtaurd

thereforeSri. V. R. Krishna lyers gulty of criminal contempt.He moved the

Advocate Generdbr sanctionwhich the AdvocateGeneral gave.

3. The offendingpassages, accorditmg the petitioner, arghose statedn
Para.8of the petition. Wewill extract thatparagraphnere:

"8. The speeclhof the respondent contained amonther things the following
expressions againgte functioning of the judiciary.

a. "One day theeopleof this country will riseand say that we don't watttis
magnficert red stoneedifice on the Curzon Roadecauset is seento be
counter productivand in turn the HighCouts".

b. "When property rights araffectedin R. C. Kooper's case¢he Judge'dheart
begano bleed."

c. "The wholequestionis whetherthe Judiciarylive down its partiality towards
the propertariatand cutivatean affection for theproletariat.”

d. "And in this country theJesuseare gettingcrucified and theBarbases ars
very much upheldthanks perhapt® thejudiciary."

e. "That they (judiciary) have ndieenordinarily influencedby the execuive or
the legishtue".

f. "In fact as an insider there are manythings | know which | shoud ot
mention in public”.

g. "Our wholejudicial approach haa certainindependece from all civilised
behaviour."

h. "In fact tospeakvery frankly, the Indiarjudiciaryis non est."
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4. Tounderstandhe realimportof any statementt is necessaryo understad
the contextin which it is made.Evidently Sri. V. R. Krishna lyeseemso have
madehis speeclextempore.



5. We do not have the benefit appreciatingthe setting in which the

impugned statementsvere madeby Sri. Krishna lyer. We areny pointing
out that had therdoeena report of the wholespeecht woud have been easr
to understandand assessdfairly the objective as well as impact of the
impugned statements.

6. Is Sri. V. R. Krishna lyegulty of contempt?s there acaseto isste notice
to him to show cawse?

7. Before weconsiderthe question whethethere is a casefor issue of notice
to Sri. V. R. Krishna lyetet us advert to the problenreferredto asunque by
usin the openng paragraplof this JudgmentAny judgewho knows a partyn
a case doesot sit to try thecaself such acase comegp postedbefore him
he avoids thecase.The matteris reportedto the Chef Justicefor posting
before anotherBench. Nooccasiorhad arisenwhen there was aasein this
court which none of theJudgesof this Court codd hear for thereasorthat the
party in the casewas known toall the JudgesSri. V. R. Krishna lyerbeing
formerly a Judgeof this Court, is well known persomlly to all the Judges, most
of whom, if not all, are his good friends. Even after Sri. Krishna Iyeft the
Court he has been keeping touch with the Courthatually becausdhis is
his home Stateand perhapsalso becauséie was the mosimobie Judgein
India. Heis reportedto be keeping ashusy, if not more asbefore evenafter
his retirementlf personal acquaintanae frierdshp with a partydisqualifiesa
Judgefrom hearingthe casethen the posting of theasebefore a Bench of
this Court is a problem. This explainsthe delay in posting this casefor
admission.Though filedin October,1982 it hascome up foradmission oly in
March, 1983 and that due to thesistenceof the petitioner to whonthe
position wasexplainedso thatif he sochosehe may move fotransferof the
caseto anotherHigh Court, if that is possible.The petitioner, whois the
General Secretargf the Pulic InterestLaw ServiceSociety andis also an
Advocate submittedhat he has no objection to any Bench dohis Cout
hearingthe matter. When theasewas postedbefore uswe again explained
the position tocounsel.The option wasony to put off the hearingof the case
sine die. Learned counselSri. Vincent Pankulangara submitted that no
personalinterestwas involved and since he too wasny asmuch interested
in espousin@ cause aghe court therewoud be no objection tohis court ard
this Bench hearingthe case.In fact he prayedthat this may be done.We
heardthe learred Advocate GeneralHe alsoexpressethe sameview.

8. In the pecluiar situation arisingin this casewhere the High Court caony
put off posting thecaseif it is not to hearit and in view of the unequvocal



views expressedy the petitioner and thAdvocate Generathat we dohear
the casewe have heardthe matter. We havegreedo that coursesince Sri.
Vincent Pankulargaratold us, and weagreethat whatisrealy involvedis an
academic exercis@n exercisentendedto define thecontoursof permissble
criticism. Therule that nojudge shall hear thecasein which he islikely to be
biasedis a rule well estabilshed, a rule which can bear naxception. Biass
more thanlikely to ariseby reasonof acquaintancevith a party to theaction.
Even if Judgesby their judicial training and maturity are able to deal with
casesobjectively, to thecommon man whose corifiderce in the judicial
processshoud not be permittedto be eroded,t may appeartthat the ultimate
judgmen in any suchcasewas influenced by matters extraneous the facts
of the case. Henckargerintereststhat ofretaning corfidercein the judicial
systemshoud dissuadeéhis court from taking up thecase But faced withan
unparalelledsituation, when therés no otheralternative we have postedhe
case.

9. We havebeenat painsto indicatethat the natureof the exercisecaled for
in the case, the nature of the interest of the petitioner, theunque
circumstance®sf the casewhich have been referretb and finally the corsen
of all concernedhat this Court may hear the mattesrealy it is an academic
exercisethat is involved has persuaded us adopt acoursewhich we
normaly woud not have adoptedin any case.We believe that ourapproach
will not be understood asaying down aprecedent, recogging an excepton
to the rule that aJudgeshoud not hear thecaseof a party known tchim. The
casebefore usisrealy not one of arexceptionbut the appication of a unque
but new rule, the adoption ofwvhich is justified becausef the equally unque
circumstancesf the case.

10. An erudite Judgeilluminesthe pagesof law reports.He earnsthe respect
and admirationof the membersof the bar and thdench.The legal fraternty
may remembethim ashis reputation survive$o posterity. But rarelys such a
Judgewidely known outsidethe world oflaw. Erudition coupledwith a horest
missionaryzeal in the causeof social uplift gives a differenimageto a Judge
and makeshim live not only in the books ofaw but alsoin the heartsof men
Sri. V. R. Krishna lyelis known andrespectedby the public of this country. His
tenure of office as a Judgeof this Court, later as a memberof the Law
Commissionand finally asa Judgeof the SupremeCourt has beemarked by
a distinction thatsingles Im out from the rest ohis colleagwes.His decisbns
evince a newapproacho law and new role for theludge.Many a goodJudge
hascome and gone havingerformedhis duty withdedicationand integrity, as



good Judgesare expectedo do, leaving a mark ofhis own and animprint of
his individuality but giving no room fomnyoneto raisehis eyebrowsat him at
any time onaccountof infingemem of traditional behaviourand infringing
statusquo decorum.While leaving a distinct mark ohis persomility in all that
he did Sri. V. R. Krishna lyer didhallengeestabishedtraditional valuesard
approacheand openedhew vistas of thought and action to promote soeial
engineering process this country. We do noproposeo say morelestit may
appeathat caled upon toasses#he objectionable element any, in Shri. V.
R. Krishna lyer'sspeechwe have been overawedy the importarce, if not
greatnes®f the man andcorsequetty there has been sonwddstortion in our
decision making process.We have menrioned about him here, in brief,
referring ony to absolute essetials, as his speech cannadbe adjudged
without the backgroundof the man, his possibleinterestin making the
statementand of howpeopleare lilely to react to suchstatements.

11. Contemptmay becommittedby a personby wilfully disobeyingthe order
or processof court orwilfully committing breachof undertakinggiven to a
court. Meredisobediencer breach, ashe casemay be, will not be suficiert
to find contempt. Wilfulness will have to be found on the facsmrd
circumstancesOnce thatis found the court must takseriousnotice ofthe
contemner's conductThe order, evenerroneousit be, cals for complance
and there can then be mxcuseThe contemptin such acasewill be civil
contempt.

12. Criminal contempt operatesvhen the act of thealleged contemmr
prejudicesor interferesor tendsto interferewith the due courseof any judicial
proceedings.Such conduct will have to be viewedseverely particuarly
becausef its tendencyto affect theultimatedecisionin the case A caseisto
be triedin court and notoutsideit. Sometimes commenty statements are
madeinadvertetly and without theknowledgeof pending proceedingis cout
or without intertion to affect the resut of such proceedingsbut even so
techmicaly the contemner's conduct woud be objectionable, but the
circumstancesnay persuade Court to view suchconductlightly. But not so
where, a partyawareof a pending casend awareof the consequenced his
statementdeliberatey makeshis commentsThe circumstancesn that even
woud aggravateahe offence.|f such commentsare fromresponsiblepersors
or those placedh authority it islikely that the harmis greaterand aggravation
woud also be of a muclhigher degree.

13. Thecommentswith which we are concernedn this casedo notfall within



either of thecategories advertetd above.lt is said tofall within objectionable

criticism of Courts. Criticism ocommentupon courts, Judgesor the judicial

systemmay amountto scamlalising the court or may tend tscamlalise the

court and thatwoud be objectionableLowering of the authority of the coudr

tending tolower the authority of the countvoud also fall within this category.
This classof contempt standson a different footing andherefore courts,
caledupon toconsiderany allegedcaseof such contemptwill have to makea

different approach.That is becausecriticism of courts, within permissble

limits, shoud not be taken tdowerthe authority of the courts or wcamlalise

them. In ademocraticage noinstitution shoud be beyondthe reachof horest

criticism. The courts are nexception.While commeiing on the functionng of

courts, on the working of theudicial machnery, adverseand unpalatablke

criticism is aslikely an offer ofbouquetsor the excelenceof its performarce.

The courts shoud not feel elatedby compimerts offered or beembarrassed
by adversecriticisms. Ofcourseall criticisms cannotbe said to behonest or
geruine. The context and settingh which such criticismis made,the person
who makesit, and the personsto whom it is addressed shid, in a large

measurejndicate the apparent purposer object of the criticismwhetherit

was made with geruine academicinterest or whether it is madefor ary

extraneoupurpose.

14. The principlethus statedcan beillustratedby instarces. Take acase
where one of the sittingludgesof this Court is invited to deliver a keyrote
addressat animportarn seminaron 'Courts’ Delays and Arreara Courts'. He
woud, be able to make a positive contributimny by a thorough ard
objective study of the problem antls proper presentationHe may haveto
commenton the effectivenessof the courts asthey function today andhe
dangersthat the judicial systemin this country may have to facé urgen
attenion is not immedately paid to the CourtsproblemsAn honestexpostion
is caledfor and that maynecessitate disclosurestaswhat extent thecourts
have lost credbility so far. Themessage hat® be conveyedeffectively ard
forcefdly and in that processcoud the Judgebe said to havescamalisedthe
courts ortendedto lower their authority? A Judgecaled upon tolead a
discussiomat a symposiumon "the high cost oflitigation and theplight of the
poor litigan" may have occasiornto deal harshy with the absencef legal aid
legisktion, or legalaid scheme®f suficiert reach.That, despitethe provision
in the directive principlesin Art.39A of the Constitution,the poorman's case
suffers vitally may be acommentupon the exsting systemof dispensatiorof
justice, but in a Symposium seriouslgot up this matter ought tdind forcefu



expressiorso that,appropriatdegalaid schemesnay be drawn up. Weeed
not mutiply illustrations or examples.Sufice to say thataswe pointed out
earler, who, why and wherejn regardto the impuned statementsvoud be
of material relevarce.

15. There is an oceanof difference betweenwell informed and ill informed
criticism. Thosewho have spent yearand perhapsa lifetime aspart of an
institution or to study aninstitution may have occasionto make athorouwgh
objective assessmertdf that institution. What they sayin regardto a matter
corcernng that institution shoud be viewed differently from asimilar
statemenby an uninformed person.In one casethere is objectivity andin the
other thereis none. Absenceof objectivity must necessaly reflect uponthe
bona fidesof the criticism.

16. Itwill be usefd to refer to the viewsexpressedby the Judgesof the Cout
of Appeal in Englandia the famous casdR. v. Commissionerof Police of the
Metropols, Ex. ParteBlackburn (No. 2), 1968 (2) AER 319. The mowas
consideringhe plea ottontemptin relation to an article by MQuintin Hogg in
'Punch’criticaly commeiting on a judgmen of the Court of Appeal.Lord
Deming M.R. saidin that casethus:

"It is a jurisdiction which undoubtedly belongso us but which we will most
sparingly exercisemore particuarly aswe ourselvesave aninterestn the
matter.

Let me say at once that well never usethis jurisdiction asa means to
uphold our owndignity. That must rest on surdoundations.Nor will we useit
to suppress thoseho speak againsts. We do not fear criticism, nor dee
resentt. For there is someting far more importan at stakelt is no lessthan
freedom ofspeechtsel. It isthe right of every manin Pariamen or out ofit,
in the Pressor over the broadcastio make faircomment,even outspoken
comment,on mattersof public interest.Thosewho commentcan dealfaithfully
with all that is done in a court ofjustice. They can say that we amistaken
and ourdecisions erroneous, whethibey are subjectto appealor not. All we
woud ask is that thosewho criticise uswill remembetthat, from thenatureof
our office, we cannotreply to their criticisms. Wecannotenter into public
controversy.Still lessinto political controversy.We must rely on oucondict
itsef to beits own vindication.

Exposed asve are to the winds of criticisrmothing which is said bythis
personor that, nothng which is written by this pen or that,will deter us from
doing what webelieveis right, nor, | woud add, from saying what theccason
regures, provided thatit is pertinentto the matterin hand. Silenceis not an



option whenthingsare ill dore."”

The following observation®f SalmonL. J. in the same casaay nowbe

read:

"The authority andreputationof our Courts are not sfrail that theirjudgmerns
needto be sheldedfrom criticism, even from the criticism of MQuntin Hogg.
Their judgments, which can, | think, safely beleft to take care othemselves,
are often ofconsiderable palic importarce. It is the inalierable right of
everyoneto commentfairly upon any matter obublic importarce. Thisrightis
one of the pillars of individual liberty, freedom ofspeechwhich our Couts
have alwaysunfailingly upheld.

It follows that no criticism of gudgmen, howevervigorous, canamount to
contemptof Court, providedit keepswithin the limits of reasonablecourtesy
and good faith. The criticism hereomplained of, however rumbustious,
howeverwide of the mark,whether expressed good tasteor in bad taste,
seemsdo me to bewell within thoselimits.

Edmund Davies. J. in the same casead:

"Doubtlessit is desirablethat critics shoud, first, be accurateand, seconlly,
be fair, and that thewill particuarly remembemlnd bealive to that desrability
if thosethey woud attack have,n the ordinarycourse ho meansf deferding
themseves."

17. A Division Bench othis Court had occasionto considerthe contoursof

contemptin a caseof criticism of the Courtsin Vincent and Othersv. Gopah
Kurup (1982 KLT 151).This Court saidin that casethus:

"In a democracyfair criticism of the working ofall the organsof the State
shoud be welcome and woud in fact promote theinterestsof democratt

functioning. S.5 of the Act, evidentlyenactedwith, a view tosecurethis right,

providesthat apersonshall not be gulty of contemptof Court forpublishing

any faircommenton the merits of anycasewhich has been hearahd finally

decided.This doesnot meanthat the right to commit for angontempt by
scamalising the Court has become obsolet&he questionwoud still be
whetherthe publication allegedto be offendingis by way of faircomment on
the merits of thecase. Commembt madehonestly andin good faithwoud

not be faircomment, commemot intended to promote public interestcoud

not be faircommen.

"The accuracyof the law laid down by themin their decisionsshoud be the

object offearlessscrutiny. Such freedom to criticizes essemal if the high

quality of judicial admnistration is to be maintained." (Freedonthe Individual

and the Law by Harrytreetat P.167-168).



"If reasonable argumeot expostuation is Offered againstany judicial act as
contrary tolaw or the public good no Courtcoud or woud treat as contempdf
Court." (AIR 1936 PC141).

Speakingof the English Law of Contemptof Court, Prof. Harold L. J. Laskn

'‘Studiesin Law and Polties’ quotedthe views ofJusticeHolmes thatthe
boundariedo the expressiorof opinion ought ony to be set by themminert
dangerof public disorder.We will quote thepassagéere:

"It is unnecessaryere gereraly to arguethe casefor a wide freedomto
criticisein a democratic statdts corolary is the clearinfererce,insistedupon
by Mr. Justice Holmes in a classic opinion, that the boundariesto the
expressiorof opinion ought only to be set by themminert dangerof public
disorder. Against such acanon the presentEnglish procedure serialy
offends. While the privilege of Pariamen woud |leaveits membersfree to
speakstrongly upon mattersconcernng the judiciary al other personswho,
even from thehighest motives, maychooseto criticize the Courts,find the
scalesheaviy weighted againsthem. For,as has been argudbkre is an
inevitable corporateinterestin the judiciary which makesit difficut for them to
act independeity and impartially in casef thiskind."

(at page 234)

Courts shoud not be oversersitive to criticism. Thejurisdiction in contemptis
not to beinvolvedunessthe cases clear andbeyond reasonabléoubt. Even
so a criticismwhich impuesimproperand dishonesimotives hasnecessaly
to beregardedseriosly.”

18. Now we will come to thecontroversial speechy JusticeV. R. Krisma
lyer. The Symposiumon "Approach to Judicial Reforms" wasrgansedfor an
academic discussioon a topic of currentinterestparticuarly to the members
of the Bar and the Bench. THeymposiumwas heldin the High Cout
premises.lt was attendedparticuarly by thosewho are concernedwith the
courts and thgudiciary. On the occasionSri. V. R. Krishna lyer,asa main
speakeirnvited to speakon the subject,was expectedo make anacademic
exerciseon the subject.Sri. Krishna lyer had, apart fromslearnng, a wealth
of experiencewhich evidently qualified him to speakauthoritatively onthe
subject. Hiscontribution asa Judge, as memberof the LawCommissionard
asa powerfu proponentof the causeof judicial reforms is well known. Itisin
this backgroundthat the statements madkey him in hs speech sbud be
understoodBy pointing out theweakspotsn the judicial systemand alerting
the peopleto the needfor a changelest the people asa whole rejectthe
system, Justicéer was alertinghis audienceto bestow serioustterion to



the problem. Thecomments madeéy him are not of apersonwho is
vituperative or who wants to bringnto disreputethe judicial systemof this
country, but of one who was exhorting tpeoplefor revolutionary changein
the outlook corcernng problemsof the judiciary. Judgedin the perspectiveof
what we haveexplainedearier we seeno reasonto consider s criticism,
coming asit doesfrom a person, whoséona fidesin the causeof judiciary is
not open to doubtasmala fide or dishonest.

In the circumstancesve find no reasorto isste notice onthis motion. Wesee
no reasonto cal upon Sri. V. R. Krishna lyer t@answerany charge of
contempt.The petitionisclosed.



