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Writ Petition No.13234/2020
(Tanveer Patel Vs. State of M. P. and Others)

Writ Petition No0.13235/2020
(Aftab Patel Vs. State of M. P. and Others)

Writ Petition N0.13679/2020
(Dilshad Patel Vs. State of M. P. and Others)

Writ Petition No.13682/2020
(Dilshad Patel Vs. State of M. P. and Others)

Indore, dated 15/09/2020

Shri Anand Mohan Mathur, learned Senior Counsel with Shri
Abhinav Dhanodkar, learned counsel for the petitioner(s).

Shri Pushyamitra Bhargava, learned Additional Advocate General
for the respondent / State.

Regard being had to the similitude in the controversy involved in
the present cases, the writ petitions were analogously heard and by a
common order, they are being disposed of by this Court. Facts of Writ
Petition No.13234/2020 are narrated hereunder.
02- The present petition has been filed by Tanveer Patel, whose father
Usman Patel is in jail on account of detention order dated 31/08/2020
passed by District Magistrate, Indore. The petitioner's contention is that
his father was arrested on 31/08/2020 and he has been sent to Indore
Central Jail. His father has been informed about the ground of detention
on 31/08/2020 itself and the order of detention has also been served to
the petitioner's father on 31/08/2020.
03- Learned Senior Counsel has argued before this Court that in the

detention order old and stale cases have been referred and there is no
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case after 2007 registered against the petitioner's father.

04- Reliance has been placed upon a judgment delivered in the case
of Yumman Ongbi Lembi Leima Vs. State of Manipur and Others
reported in 2012 (2) SCC 176. Learned Senior Counsel has also placed
reliance upon a judgment delivered in the case of Lahu Shrirang Gatkal
Vs. State of Maharashtra and Others reported in (2017) 13 SCC 519. It
has also been argued that the order of detention does not mention the
period i.e. whether it is for six months or for three months and in absence
of a mention about the period of detention the order is bad in law.

05- It has also been argued that order of detention has not been
confirmed till date by State of Madhya Pradesh and therefore, keeping in
view Section 3(4) of National Security Act, 1980 the order of detention
has come to an end.

06- On the other hand, Shri Pushyamitra Bhargava, learned Additional
Advocate General for the respondent / State has vehemently argued
before this Court that the petitioner's father has been detained keeping in
view the statutory provisions as contained under the National Security
Act, 1980. He was involved in unlawful / criminal activities since 2005
and on 30/08/2020 while taking out a procession on the eve of
Muharram, he collected crowd and the crowd went along with the
Taziyas and in those circumstances, as the crowd was collected by the
petitioner's father, he created a very dangerous situation to public law

and order keeping in view Covid-19 Pandemic.
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07- He has vehemently argued before this Court that old cases can be
looked into and even a singular act can attract the National Security Act,
1980. Heavy reliance has been placed upon a judgment delivered in the
case of State of U. P. and Another Vs. Sanjai Pratap Gupta @ Pappu
and Others reported in (2004) 8 SCC 591. It has also been argued that
mere non-mention of the period in the detention order will not invalidate
the detention order keeping in view the judgment delivered in the case of
Secretary, to Government of Tamil Nadu Public (Law and Order)
Revenue Department and Another Vs. Kamala and Another reported
in (2018) 5 SCC 322.

08- Heard learned counsel for the parties at length and perused the
record.

09- The undisputed facts reveal that the petitioner's father Usman
Patel as reflected from the report of the Superintendent of Police was
involved in criminal case in the year 2005 i.e. Crime No0.526/2005 for
offences under Section 147, 294, 323 and 506 of the Indian Penal Code,
1860. The other case against him is in respect of incident dated
13/03/2006, at Crime No0.83/2006 for offences under Section 307, 336,
506, 427, 147, 148 and 149 of the Indian Penal Code, 1860 and the third
case is in respect of incident dated 30/08/2020, at Crime No0.782/2020
for offences under Section 188, 269 and 270 of the Indian Penal Code,
1860.

10- Thus, the report of the Superintendent of Police reflects that only
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three cases have been registered against the petitioner's father and one
of the case is for violating the prohibitory order issued by the District
Magistrate under Section 144 of the Code of Criminal Procedure, 1973
i.e. Crime No.782/2020.

11- Learned Senior Counsel has argued before this Court that the
petitioner's father was elected representative and permission was
granted to display the Taziyas on the occasion of Muharram and he was
certainly part of the procession, however, it was not the petitioner's father
who collected the crowd. People on their own joined the procession. The
order passed by the District Magistrate refers to the incident dated
30/08/2020 and the same reads as under:-

“IAMAGD S FaIX U H v [darRvT 9 ¥We¥ uq
AT &3 & ol @RI 8 @ 2| 99yl IRd A ST
HEMRT ¥ Aol § WS bl 8l © | GHHUT A 3R ARTRSI
$ 9919 & SUNI Bg dAT WA fFa &1 99 vE@A Bq
fSrerm qveter s<iR gRT 999 999 R fadsr o fov
21 31 fden &1 uras 1Y 91 'q gferw ywmEs @ g
a9 @ g 9 ol g3 21 gau wwa § faeg qgRem
e giffe @eR ad X8 €| yfdad s9 w9y a9gof wex
H Sie—oire fag @ R §Y< @& <Nl gRT 98 3418
g Aigdd & drfor™d @ worer gfosd wnfia @1 Siiex get
SUEAT 1 Oft 2| fog s8 9 SRIAT GHH9T & SR
MGl & wWrRe fEa @1 jEm =vq RNiar  qvsiEar)
g ERT 99& WS & il W {qfd, site), qiferd aen
Se@ Yell w® gfdd" o Sex 9 wENarrddl 9
TSl § 39 U+ BRI H YOIl SUTHAT B JU&T DI STH
frder 9 fy v 2 T uted evM eq MR fear =
? JEqlc 9P IAdad gRI Yfddarcia s &l afsedr
SSTd 8¢ AR G @& ARl &l IHATHR a3 difeid &l
frfor &R dom faie 30-8—2020 &I Al &1 JJd
3 ®d H AR s @ 9 ds w91 sgafa ferem 2q
IIfed fHar| AP & Sad YHR & IHAd 4 garfag
gla] AReM a7 &1 §9< s gs H Usa 8 TAar qor
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ST Wire 9 exl 4 o fey arfordl &1 g9 @ wu A
fle & 9T ddx Aivad SR &1 Seaigd a) fagsi=
fHQ S g WSl R 3AT AT

IAHTD d Iqd DIRAFI bl Hl AR & YPI J@ARI
g fUe Aifsar A gl U o A Al d 9 ST
AT 2| IFHED & Sad HA U AFT GoRMI F]IR W
JURTY ORT 188, 26 WIGId & dsd Uolldg fHAT IAT|
IFMEETH S 39 §d 4 N RV & @M A €I At
T TAT ATHA YATHA HT A@lel 38T @ 2 |

gedr & yfafear Sy wu & 9@ g 21 fafr=
TIER-YA 7 gg@Edl 9 s9®1 Sca@ fHar rar 2| fw
dggfn, s<R f&qied 31—8-—2020 # e ‘well aiford
fTew &1 3rware, Es&l WX SAS! His, dfe aggiE,
gk fedie 31—8—2020 ¥ Mdes wWorEr a7 d ffad
arfsrd, qd ude af?d 13 .® &¥9, e aRa, s<IX ’7Ts
31 & 2020 H Mo Iw @ dI9 HeW MAAR BI
dibesd or, fiyed ¥9ER $<Ik f&id 31—8—2020 #
Ay el @1 sTwdrs Well Yo 4 @ d&dl’, ufHer
g<IX fedai® 31—8—2020 ¥ 3Nd® ‘Ipare & RO =R 4@
e @, dR&SFET & gforw 9 | o, fSar dea
A, golrad f&-® 31—8—2020 4 fdd 'S=IA 4l S @l
Gﬁnﬁﬁnﬁm A9 PId Dl INI” ¥ @ 98 db Scald B
oo T f eied A 9l "ead 2, R 9reg sildr 2
ol faFer 98 fear df & 39 e U bl &9 H HJd
<fRay | gfed e @ 39 3UA €8 9ER Ao =nfay
3R BT B Ald IS drell Gl UiT &I Ge—qgedN
G—4) S o =Arfze iR R <a—<w arfad |

The order passed by the District Magistrate reflects that on
account of violation of prohibitory order passed by District Magistrate
under Section 144 of the Code of Criminal Procedure, 1973, the
petitioner's father has allegedly committed offences under Section 188,
269 and 270 of the Indian Penal Code, 1860 and the reaction which was
published in various news papers reflects that there is a great protest in
the society on account of the procession. This Court really fails to

understand as to how merely on the basis of news paper clippings an
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opinion has been formed by the District Magistrate in absence of any
other cogent material.

12- The other important aspect of the case is that Section 3(4) of the
National Security Act, 1980 provides for confirmation of detention order
by the State Government. The reply has been filed today by the State of
Madhya Pradesh and today the stand of the State Government is that
process of passing the order of confirmation is under process. Section 3

of the National Security Act, 1980 reads as under:-

“3.Power to make orders detaining certain persons.— (1) The
Central Government or the State Government may, —

(a) if satisfied with respect to any person that with a view to
preventing him from acting in any manner prejudicial to the defence of
India, the relations of India with foreign powers, or the security of India,
or

(b) if satisfied with respect to any foreigner that with a view to
regulating his continued presence in India or with a view to making
arrangements for his expulsion from India, it is necessary so to do,
make an order directing that such person be detained.

(2) The Central Government or the State Government may, if
satisfied with respect to any person that with a view to preventing him
from acting in any manner prejudicial to the security of the State or
from acting in any manner prejudicial to the maintenance of Public
order or from acting in any manner prejudicial to the maintenance of
supplies and services essential to the community it is necessary so to
do, make an order directing that such person be detained.

Explanation.— For the purposes of this sub-section, "acting in
any manner prejudicial to the maintenance of supplies and services
essential to the community" does not include "acting in any manner
prejudicial to the maintenance of supplies of commodities essential to
the community" as defined in the Explanation to sub-section (1) of
section 3 of the Prevention of Black-marketing and Maintenance of
Supplies of Essential Commodities Act, 1980 (7 of 1980), and
accordingly, no order of detention shall be made under this Act on any
ground on which an order of detention may be made under that Act.

(3) If, having regard to the circumstances prevailing or likely to
prevail in any area within the local limits of the jurisdiction of a District
Magistrate or a Commissioner of Police, the State Government is
satisfied that it is necessary so to do, it may, by order in writing, direct,
that during such period as may be specified in the order, such District
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Magistrate or Commissioner of Police may also, if satisfied as
provided in sub-section (2), exercise the powers conferred by the said
sub-section:

Provided that the period specified in an order made by the
State Government under this sub-section shall not, in the first
instance, exceed three months, but the State Government may, if
satisfied as aforesaid that it is necessary so to do, amend such order
to extend such period from time to time by any period not exceeding
three months at any one time.

(4) When any order is made under this section by an officer
mentioned in sub-section (3), he shall forthwith report the fact to the
State Government to which he is subordinate together with the
grounds on which the order has been made and such other particulars
as, in his opinion, have a bearing on the matter, and no such order
shall remain in force for more than twelve days after the making
thereof unless, in the meantime, it has been approved by the State
Government:

Provided that where under section 8 the grounds of detention
are communicated by the officer making the order after five days but
not later than ten days from the date of detention, this sub-section
shall apply subject to the modification that, for the words "twelve
days", the words "fifteen days" shall be substituted.

(5) When any order is made or approved by the State Government
under this section, the State Government shall, within seven days,
report the fact to the Central Government together with the grounds on
which the order has been made and such other particulars as, in the
opinion of the State Government, have a bearing on the necessity for
the order.”

In the present case, the petitioner's father was served with
detention order on 31/08/2020 and he was served with the grounds of
detention on 31/08/2020 itself and therefore, the order by the State
Government confirming the detention order was required to be passed
within “twelve days”. As the order has not been confirmed within “twelve
days’, it is no longer in force keeping in view Sub Section 4 of Section 3
of Act of 1980.

13- The District Magistrate, Indore has filed a reply along with his own

affidavit and in paragraphs No.22 to 24 has stated as under:-
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“22. Itis further submitted that the Detenue in pursuance of order
dated 31.08.2020 was taken into custody and detention
order was served upon him along with grounds of detention.
The copy of the grounds of detention along with receipt of
the same by the Detenue is annexed herewith and marked
as ANNEXURE R/7 (collectively).

23. That,the answering Respondent most respectfully submits
that the Section 3(4) of the Act provides for
reporting/submitting the detention order before the State
Government for approval and the answring respondent in
compliance of the same mandatory provision reported the
detention order to the State Govt. vide letter dated
31.08.2020, copy whereof is annexed herewith marked as
ANNEXURE R/8. It is also pertinent to mention here that the
Detenue's arrest information was also intimated to his family
member named Aftab Patel S/o Ismail Patel. Copy of the
acknowledgment of Detenue's arrest information is
submitted here with marked as ANNEXURED R/9.

24. That, the detaining authority after going through all the
documents placed before it and after applying mind to the
same, reached for the subjective satisfaction and thereafter
passed the detention order, in order to prevent the detenu
from acting in any manner prejudicial to the maintenance of
public order. Further the detention order passed by the
Detaining Authority is pending for confirmation by the State
Government.”

Affidavit signed by the District Magistrate is dated 14/09/2020.
Thus, on 14/09/2020 a submission was made on oath that the detention
order passed by the Detaining Authority is pending for confirmation with
the State Government, meaning thereby, there was no confirmation by
the State Government on 14/09/2020 i.e. the day on which the reply was
filed on affidavit. Even on 15/09/2020 when the matter was argued at
length by Shri Pushyamitra Bhargava, learned Additional Advocate
General till his arguments were closed he has stated categorically that
the matter is still pending for confirmation with the State Government.

14- Shri Pushyamitra Bhargava, learned Additional Advocate General
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for the respondent / State, later on when the judgment was being
dictated, has categorically stated in open Court that an order has been
passed by the State Government on 15/09/2020. He has shown an order
dated 15/09/2020, which is an order passed by the State Government in
exercise of powers conferred under Section 3(4) of the National Security
Act, 1980, which mandates for approval by the State Government. The
order certainly reflects that the approval has been granted by the State

Government on 08/09/2020. Order dated 15/09/2020 reads as under:-

“GOVERNMENT OF MADHYA PRADESH
HOME (C-SECTION) DEPARTMENT

ORDER
Bhopal, Dated 15/09/2020

F. NO.31-301/2020/11/C-1 : In exercise of the powers conferred by
sub-section (4) of section 3 of the National Security Act, 1980 ( No. 65
of 1980 ) the State Government has approved the detention order
dated 31/08/2020 passed by the District Magistrate, Indore against
Usman Patel S/o Kadar Patel R/o Distt. Indore under sub-section (2)
of section 3 of the said Act on dated 08/09/2020.

By order and in the name of the
Governor of Madhya Pradesh,
Sd/-

(Shri Das)

Under Secretary to Government of
Madhya Pradesh Home Department

F.NO.31-301/2020/11/C-1 Bhopal, Dated 15/09/2020
Copy forwarded to :-

1- Under Secretary to Govt. of India, NDCC — |l Bhavan Jai Singh
Road New Delhi

2- District Magistrate, Indore for information and necessary
action.
3- The Superintendent, Central Jail Indore
Sd/-
(Shri Das)
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Under Secretary to Government of
Madhya Pradesh Home Department”

This Court really fails to understand that if the approval was
granted on 08/09/2020, why the approval order has been brought to the
notice of this Bench after hearing was concluded that too the order is
dated 15/09/2020. Resultantly, as the order is dated 15/09/2020 and the
approval was certainly not granted by issuing any order within “twelve
days” as required under under Section 3(4) of the Act of 1980
15- Preventive detention means detention of a person without trial.
The order of preventive detention is issued by an executive authority in
its subjective satisfaction. Thus, preventive detention involves a serious
encroachment on the right of personal liberty. The law of preventive
detention is strictly construed, and compliance with procedural
safeguards is insisted upon [Union of India Vs. Paul Manickam
reported in (2003) 8 SCC 342].

16- The Hon'ble Supreme Court of India has gone to point out that
personal liberty is one of the most cherished values of mankind. As the
power of preventive detention encroaches upon personal liberty, it is the
solemn duty of the Courts to ensure that this power is exercised strictly in
accordance with the requirements of the Constitution and the law, and
the concerned person is not deprived of his personal liberty otherwise
than in accordance with law.

17- On account of procedure irregularities by the authorities, the

Hon'ble Supreme Court in the case of lcchu Devi Vs. Union of India
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reported in (1980) 4 SCC 531 has set aside the detention under the
COFEPOSA. In the case of lcchu Devi, there was an undue delay in
supplying to her the copy of document and the material relied upon in the
grounds of detention and there was unreasonableness, delay in
considering the representation to the detenu.

18- In the considered opinion of this Court, keeping in view the fact
that cases of 2005 and 2007 have been taken into account including the
fact that there has been a violation of prohibitory order issued under
Section 144 of the Code of Criminal Procedure, 1973, the action of the
respondent / District Magistrate suffers from vice of non-application of
mind and deserves to be quashed.

19- In the present case, the order of detention has been passed only
because the petitioner has participated in a procession on the eve
Muharram and that itself is certainly not a ground for detaining him by
passing an order under the National Security Act, 1980.

20- The order passed by the District Magistrate refers to news
published in Nai Duniya, Dainik Bhaskar, Peoples Samachar. The District
Magistrate has formed his opinion on the basis of media trial. It is
unfortunate that media trial has become very common these days and
now the adjudicating authorities are delivering their judgments based
upon media trials. Resultantly, there appears to be total non-application
of mind on the part of the District Magistrate in passing the impugned

order and therefore, the impugned order is here by quashed. The writ
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petition is allowed and the respondents are directed to set the petitioner
at liberty forthwith.
21- In Writ Petition No0.13235/2020, again the detention order is
dated 31/08/2020 and it has not been confirmed within twelve days and
therefore, the petition is allowed as the order of detention is no longer in
force. The State is directed to release the petitioner's father forthwith.
22- In Writ Petition No.13679/2020, again the detention order was
passed on 31/08/2020, which has not been confirmed within the statutory
period as informed by the learned Additional Advocate General and
therefore, as the order of detention is no longer in force, the petitioner's
father be set at liberty forthwith.
23- In Writ Petition No0.13682/2020, the detention order passed on
21/08/2020 has not been confirmed within the statutory period and
therefore, as the order of detention is no longer in force, the petitioner's
brother be set at liberty forthwith, in case he is not required in any other
criminal case.

No order as to costs.

Certified copy as per rules.

(S. C. SHARMA) (SHAILENDRA SHUKLA)
JUDGE JUDGE

Tej
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