
byL

(

f

5

The brief facts

ed

, / 2o2o /cBr /AcB/cochin

Per

among

is to

28.

f

is

whi

7 of"

Crl . M. A. "1 0f 2020
i.n csl.!{. .N6.4375 .6f 2020

6

red

of

for eonsidering

ity or otherwis

ctions in CrL.M.C No.

le acctrsed, and.

W. P. C) No 20668 of 2020

Dated thiE the 13tb day of October:, 2020

ER

i.ssulng in
4375 of 2620 trijeci by

.P.(C) No.206i68 of 2

the accused, in
stered at the Co

t of the Central tsurea of Investigartipn are

G. O. (P) .4L/20L6lpcu:*o

O9.20L6, the Governmen of Kerala had laun
programmies aimed at overall deverlopment

Inclusion and, EinanciState. The Live.lihood

Mi-ssion (

the four

ter $LIFE Mission

, the objective
provide and adequate housi

da
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CrI .M.C.No . 4375/ZOZA r
wP.(c) No.206GE of 2020

feeilities to all landl

in the State.

censtruction of
Government, fund,s,

Self Govennment fnstitu

2. fn early 2OL7 ,

a volunteer humanitarian

to the InternationaL

and Red Crescent Socie

to provide financial as

10 | 000,000 United Arab

the construction of home

Kerala floods r :rs also a

frgctified through a
(MoU) entered into bet

of the UAE Re<l Crescent

Executive Officer, LIFE

Kera1a tL.7 .20L9.

allocation of AED 7 ,OOO, 0 for the consibructi

housi

ss and homeless fani
projeet

units

ships and furrds of

Emirates R<rd

organisation, affilia

tion of thre Red

, e:lp:ressed wi.Lli

Lstanee to the tune

ates Dirhams (AgO)

for the vi_ctims of

health centne. The of

randum of Unders

the General. Secre

Authority and the Chi

Mission, Government,

MoU provided f

corrterapl

b}' utili
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Crl.M.C.No. 43ZS l2OZO &
!{P.(c} No.2OGGE of 20ZO

of homes for the victims

AqD 3f000,000 for

eentre. The MoU also

execution of joint, proj

ensures the independence

to contract with a

context of executing the

3. Land belonging

Municipality admeasuring

available for constructi

and health centre.

agreements were executed

General., ,Unitac tsuil
tSane VentureE LLp r on 3

provide for eonstruction

spanning a total- of S5O

approxinately 140

and a mother and children

a tptal area of 4000 sg. ft

of the Kera1a floods,

truction of the

eontain prorris j.ons

ts by the parties

freedom oll eaeh pa

party, excrept in

oint projects.

to the Werdalckan

2.L7 aeres was

of the dwe.LJ-ingr un

ter, cronstruc

between the UAII Con

s and Devel,opers r

"07 .2019. The agreenen

of apartment buildi
0 sg-ft/ consisting

ts of 500 sq. ft ea.

health care cenLre wi
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Ccl .M.C.No . 4375/2020 &
!vP.(c) No.20668 of Z0Z0

4. Tsithin

and 02.08 .20L9,

10 / 000 r 000 was

Unitac Builders

tLP. Thereupon,

construction, with the

l"flssion and ,under its s

representing

filed a eomplaint bef

Police, CBf, Kochi Unit,

of funds by Mis Unitae

M/s Sane Ventures LLp

a foreign agenelf , with

Mission 1 d Kerala

and in vioLation of the

Cont^ribution (Regrulation)

"FCSU1"1 . Based

No.RC/O33/202OlaOOOS was

Cr

the next

408 of

two days , vLz. 01 .09.2

the pro ject r:ogt of
transf to the account of
& Devel s and M/s S:rne Ven

builders

rence of the

sion.

5. On 20.09 .2020 , S i , Anil Ncka:ra, the

assenbly cronsti

the Superintendent

lJ.eging that, aceep

ilders & Devrrlopers

t1y from Red, Crescen

concurrence of the

t agiency, is ilf

sions of the Forei

Aet , ?OLA (hereinaf

complaint,

istered by the
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CrI.M.C.No . 4375/2020 &
IrP.te) No.205G8 ot 2O2O

for offences under

Penal Code, Lg60 and,

3 of the FCRjA

Managing Directon of

Developers, yt/s. Sane

officials of the LIFE Mis

6. Crl.M. C.No. 4g7S

CEO of the LIFE Missi

2OZA is fiJ.ed by Sri.

petitioners are in uni

against, regristration of

7 . Heard Sri.K.V.Vis

Counsel appearinE

CrI.M. C.No.43Z5 of ZOZO ,

Counsel for the petiti

2O2A, Sri. SasthamancraL

Standing Counsel for

learned Counsel for the

8. In ela"boration of the grounds

Sec 1208 of the r
Sec 35 read wiUh Sec

t Sri. Santhosh E

s. Unitac Bu:L1ders

Ventures LLp,

ion Kera1a and others.

f 2O2O is fi,lect by

and If.p(C).1{o.206G9

Santhosh Eappen.

on in their ehall

Crime.

than, learnecl Seni

for the petitdoner

ri. K.N.Abhi1ash,

in w. P (C) . N'o. 20568

S.Ajitkumar, 1

and Sri. K. B.

lainant.

on

.on
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challenge, the learned,

that the complaint d.oes

facie case and the hasty

was registered indicates

malign the State

Sections Z.(h), 2(jr, 3,

FCRA, it was contended

provisions would Leave

alJ.egations in the comp

their entirety, are

petitioner or other offi
Reference was also

01.07 .?ALL iseued, by the

Government of fndia,

bodies from the operati,on

the FCRA, and S . O. 459

exempting all orgranisation

party) constituted, or

Central Act or a

6

Senior Counse]. sr:bmi.

t make out €)ven a

manner in which the cr

a

t.

als

to

4 , 35, 43 ancl 50 of

t a readingr of the

for doubt that

even if aceepted

te to iq>licate

of the LIFE Missi

delilberate attempt

Drawing artterntion

sRo L492 @l da

ES

s1

stry of Hom,e Affair

ti.ng all statuto

provisionsal]. the

(E) dated :]0.01 .2Oz

(not being a politi

ished by clr under
I

te Act or by
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of India or any

rom the operartion of

r under Sercti-on 50

9. Reliance was p1 on the dracisions

the Apex Court in

|AIR 7964 SC 7031 and

Crl.M.C.No . 4375/2020 &
IvP.(cl No.20658 of, 2020

administrative or execu

Government or any Sta

owned by the respective

hawe their accounts

Comptroller and Auditor

the agrencies of the CAG,

FCRA, in exercise of the

the FCRA.

ve order of the Cen

Government and who

rnment and required

sori3-y audi,tecl by

that of the High Court of

of t'Ialzat

13:lZL to contend that a

Cr"P.C at

mai.ntainabl-e.

the instan

The

ine Retreat:"

29_08_)3_ seig_:,421,

11 .M. C under Secltion

of the Sibate

sion in l{ir

Karam

to point out the
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Crl.M. C.No . 4375/2OZO &
T{P.(c} No.20658 of 2020

for restricted inter^p tion of sPecial
statutes and

ZJZL to buttress the

power under Section 4gz

process and for securi

vast and unfettered.

is cited

and its

Court in

to point

different

relied on to contend, that

Anti Comuption Eureau

registered a crime fo
Prevention of Coruption

not have registered ano

without the State's cons

objeetive of the

The deeision of

since the Virgilance

under the Starte

offences undler

, 1988, the CBf

crime unde:r the

t. The lear:ned Seni

istration of' cases

out

face

Counsel contended that

tention of the

. P. C to prevernt abuse

ends of jurstice

this nature by the CBI, transg,ressing into

WWW.LIVELAW.IN



Crl.M. C.No . 4375/2A20 6
IsP. (cl No.20668 of, 2020

Statest power, is a chal enge to the verf/ f
structure envisaged by constitution a:nd

be viewed as an isolated stance.

10. Sri. Abhilash rted the contentions

and submittred thatthe learned Senior

client has been ques oned by the Nati
Inwestigation Agency, the Enforcement D'irerctora

the CBI and the \rigil and Anti Corrup

Bureau, and that repea questioning amounts

violation of the tal right guaran

under Artiele 2L of the C stitution of India.
Honourable Supreme Court, s decision in
s T,

to contend that, whi

statutes, courts should

accused.

e interpretiLng

ean in favorar of

11. rt
Counsel that

units and

is the con tion of the

the cons on work of the dweLLi

health centre was awardecl to

was ci
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Crl .M. C.No .4375/2020 &m.(c) No.20G58 of 2020

petitioner after a

UAE Consulate and

petitioner for that, work

definition of \foreign

the prohibition und,er

attracted. That, the

would apply and theref

against the petitioner is
L2 . Sri . K. B. Gange

appearing for the comrl

provisions of the

isolation. According

Section 3 (c) takes in no

Corporation or other body

the Governm,ent, but

eontrol_led or owned by the

hence prohibition under S

the LfFE Mission also.

s . o. 459 (E) dared 30 . 01

Lo

tender process by

t received by

d not faL]. within

tribution/ and

ion 3 of the FCITA is
tion under Section

, reg'istration of

tently illegaI.

learned Coun

nant, submits Lhat

cannot be read

the learned Coun

only employees of

controlled or owned

ations and bodi

Government as well,

tion 3 is applicable

f t i-s contended tha

2O2A, exempting
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CrL.M.C.No . 4375/2020 &
WP. (c) No.2OG68 of 2O2O

organisations (not

constituted or establi

Act or a State Act or

executive order of the

State Gowerrunent and,

respective Government

accounts compulsorily

and Auditor General of

agrencies of the CAG, from

being prospective, will

of the LIFE lfission,

notification. According

since the UAE Consul

the MoU between Red Cres

the agreement entered be

and the builders and

Consu1 General cannot be

foreign source. Further,

made in adwance, cannot termed as

a political par

by or under a Cen

any administrative

tral Government or

wholly owned by

requined to have

Lted by the Comptrol

Tndia or any of

the operation of the

t, save the transacti

ch were prior to

the learned

was not a

t and the LIFE

the Consul

palnnents made

termed as paynent by

palment, having

palznent

party

Missi

Gener

by
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CrI.M. C.No .4375/ZO2O &ruP.(c) No.20558 of 2020

goods and services

E:rplanation 3 to $ection

13. The 1earned S

ag'reed with the legal

the learned Senior

dictum laid down by the

Senior Counsel is not

the instant case.

out the statement

elaborately to drive

conspiracy having been ha

between Red Crescent

award the work to M/s Uni

and M/ s. Sane Ventures

lenders, and to si
contribution in the guise

to the officials at the

contended that Senior

Government, ineluding the

as provided

(h) .

Counsel for
sitions oq>osited

, but sr:bnits that

sions relied on by

Iicable to the facts

Standing Counsel

Sri " Santhosh

the point of

much before the

the LIEE Mission,

Builders & Deve1

, which are only

off the f

kick backs,/comnissi

UAE Consulate. ft

ficiaLs in ther Sta

Principal Secre

i
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Crl.M.C.No . 4375/2020 s
T{P.(c) No.20668 of 2AZ0

to the Chief $tlnis

conspiraey and further

to unravel the truth.

regarding palment of ki

w. P (C) . No . 20668 of 2O2O ,

said adnrission and the

before the investigating

prove that no tender

the construction work

in furtherance of cri

Suresh and Sarit, who

Consulate, along with

had conspired with the

officiaLs in the State

off the foreign contribu

ft is pointed out that

above are hardened smugg

registered against them

the National Investig tion

/ are parties to

vestigation is requi

eming to the sta

back at paragraph 5

it is contended that

it petitioner's sta

ficer are suff:lcient

conducted for

the actual faet:

Lnal conspiracy.,

empJ.oyed at

and. Yadhu

lders and high

t for

on for other

the

ers

the

four persotns

and cases have

Customs Depar

Agrency emd

is

s

the

si

puapo
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Crl.M.C.No . 4375/2020 &I[P. (e) No.206G8 of 2O2O

Enforcement Directorate.

sJ.phoned off foreign
for anti national activi
43 of the FCRA and

27 .LO .2ALL, it is
agency empowered to

FCRA. The consent,

Kerala vide

13 " 05 .20L7 and, the cons

L542L/SSAS/2OL.t /Home. da

the Central Governnent

the contention of the CBI

the power to investigate

L4. Being prima faci
r.s vested with the power

under the FCRA commit

Keralar Es also the

Governnent to challenge

a.nd the larger questions

It, is suspected

tribution may be

that

uti
ies. Referring to se

S . O. No . 2446 (8,)

that the CBf is
f.nve Eate offences und,er

acco by the Government

s. .o.No.3Lg/ZOL7

tiaL Notification

08.06 .2OL7 issued

relied on to coun

not being inves,ted wi

fences under the FCRA.

conwinced that the

to investigate offen

within the State

standi of the Sta

stration of the cr

ing left to be decideb.

da

da
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Crl .M. C.No .4375/2020 &
?lP. (c) No.20668 oE 20ZO

at the time of final
focus on whether the all
along with other mater

sufficient to attract the

The resolution of, this
understanding of the

objective of the FCRA

preanble is twofold,.

acceptance and utilisati

or foreign hospitality

associations or Compani

acceptance and utiLisati
or foreign hospitality

detri-mental to the nati
matters connected therewi
\Foreign contribution'

Section 2 (h) as follows:

"2 (h) "foreigm. eon
donation, delivery or
foreigm sorlteeT-

tr9, this Court need

tions in the eo&p

als made available

offences under the

question depends on

levant provisions -

as adumbrated by

(i ) to regrr]-ate

of for:eign contributi

certai.n indivictuals

, and (ii) to

of foreign contributi

for any activiti

interest and f
or incidental there

been defined,

ibation,, .aearrs tbe
a.lrsfer nade by agly

"lt
n
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wP. (c) No.20G58 of 2020

(i) of aay artj.cl
givea to a persorr as
ttse, ii ihe raarkeL
articJe r eD &e date o
thanr such srurn as may
ti-me, by the Central
made by it ia tbis

(ii) of ar.y
foreiga;

(iii) of ao'y
clause (h) of
Contraets (RegzzJ,atj'oa)
ata,d inelwdes any fore
ia c-Lause (a) of Sec
Exchaage l,Iar,agemreat Act
Ez<gtJ-aa'atioa Z.-A
traasfer of aay art
security referced to
pe&s@a. w&uo has reeeil
sotrrce, eLther directly
pe.rso:as , sh.all al,so be
eoatr&trtiora w&t}li,a
cJ.ause.

Ez<g>J-anzatj,on 2.-L?le in
foreiga. c'oatributioa
referred. to in sub-see
or any other ir.come
coatg.ibutioa or iateres
deelaed Xo be f;orej,ga
meaaing of t/aj,s c.J,ause.

EzcE>J-aa,ation
person fzoa
Tay of fee
educati,onal

3.-Aay
aajr

"efadeat)
services
ord.ir'arTr

oE tawards eogi
readered by
-c@urs€ of

(incJludLng
ita,stjtution

, la,ot beiag aa artj,cJ'e
gift for his persor.aJ

uar in tadia, oE such
st:ch gift, is aot, rrrore
specified fzom time to

t by tIrc rules

, wbetber l;ndiaa or

iXy as defi_rred in
2 of the Securj'ties

, 7956 (42 of Z956)
seeutity as defj.ned

iorr 2 of tble Eoreign
7999 (42 of 1999).
tion, deliwery

7 crxtrescy or toreigia
this cJ-ause by aay

it from aay foreilgn
or throagh one or more
deened to be foreigm

angaaiag af thds

t acented orz tbe
sited ia aay baak

(1) of 6eetioa 17
Lved froa, the foteigla,
tfrereoo, shailt a-trso be
tribaXioa wi-&,ia Xhe

t received, by
sourice in Zadia,
fees ebarged by

ia India from foreiga
zla. J;j.eu o€ q:oods eE

such. persoa in tlre
busiaess, t.rade oE

any
byr
an
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Cr]. .M.C.No . 4378/2AZO &
IvP. (c) No.20658 of 2O2O

cownerce whet-.&.er wi Iarli a or outsi_de lrld.iaor aay contributioa
a foreigm source
sha77 be excluded

ved from aa ageat, ot

virtue of E:q>lanati

3 of the FCRA deali

such fee oE cos!
tJle defj.rjtjoa offozeiga contributj,oa

this cf-ause;',
thin t&ie aeaning: of

15. UndisputedJ.y Lf Mission has not recei
any foreign contribu

sponsor. The amounts ived by M/ s . Uni
Builders & Developers \t/s. $ane Ventures

entered between themin terms of the agreenent

the foreign source, beingr towards cost in lieu
goods or senriees in the ordinary
of business, is exempted

3 of Section 2 (h) . Secti

with prohibition f accepting forei
contribution reads as und,e

*3. prohibj.tiorr accept fore.Lgn
ign contributioncontribution.- ( l) tfo

shal-T be aceepted by a4
(a) eaadi date for ection;
(b) 6sttqmt*sfi,cartooaist, edi tor, , priaXer orpubJ-isher of a regis

'3ewspaP.er;(e) publie se;grra/a 7 8udqe7 Gower;anrreat,
any coz?oration oz

dinectly from

servant er qtJ-oyee of
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![P. (c] No.20G68 of 2OZ0

aay other body con
Goverament; l

tbereof;
(f) orgaaj-satioa

as nay be specifJed

&e productj.oa or
aurri o visua.Z' aerg
pEogratunes &rouEh.
any a&er electronic
clalase (z) of sg:b-
oE tbe Infomation Te
of 2000) or
eowtg-j'eatj,og.;

(h)
oartooajst; erri toz ior cq)aay rlfer;ed to

glalaee (e) i "pgb4*e
se:rrzaat as defj'ned
Ia'dj'an penal Cade (45

Sectian 6, t&.e
qeE+s a eo&?@rltion.
the Govetnmea't arld
coryaay as defiaed ia
2 of the Coryaaies Ae,t,

and ao e.itizqa. o€
Zadia,
eomtriJat:-ti,on, oE a
aay cutteacy froa a
behaJ.f of aay polj-tj'cal
.se-Eetred. to ilr sub-see
(b) lfo person, resi
deJirre.r ae,y ct::t acy,

Ied or owtrled by the

6) ,nember oi aay iegisiature;
(e) politicaJ- oE oftice-bearer

f a political- natuze
(7) otsub-section

Section 5 by &e Cee:tr, GOwez*tne1;t;
(g) assocj'ation coqpany eagaged ia

t of aurlio nevs or
ot eurrent affaj.rs

eJ'ectg.or;j'c morle, or
fon as def,ined in

(7) of Sectj,aa 2
Iogy Act, 2000 (22

any fj,er rrrode of rnass

ar go.ttmurr-j,sf,,
of th,e associatiorr

in cJ,ause (g) .
ExpJanatioa 7.-f, tj;,e pu.rtrrose of

t" &eag.'.-€ e p@J*e
Section 27 of the

ExpJ,anation 2.-.
186A) .

cLause
j.oa \co4soratioarr

eE ee4Ereeeed by
a GowernrenX

(2) (a) ![o per;son,
2073 (78 of 20t3).
resident in ladia,

ses"Sdea-t outsi.de
sb.aJ-Z aay

oE agree to-

(c) a''d

foreig
aeqaj,re

e
t

foreiga sou,:tce I orn
party, or aay penson

(J) i os bot6..
t ia Indj.a, sl,al-l
rr&etlre"r f;r.ldiaa .or
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foreiga, wh.icb. has
foreigm source, to

accepted from aay

has reasoaa-bie c,a:o,se
persoa if he knows or
Lo be.l,ierre LbaL suih.

oE is likely, toother pensoa ia
deJ.iver suc,h e:orrnerrcyr any politieaZ parXy

to ia srzb-sectj,onot aay person refez.
(7) , or bo&..

(c) .llo citizer of Zndia resident
outside India shaLl: zver azLy crTtnency,
wlretjaer laidian oE iga, whJcb ha,s "beeaaccepted trom aay sourc'er t*

(i) any po]i pazty oE aty p,e.nsoa
referred to ia sub-see (7) , or botb.; oE

, if he knows oE(iL) any o&er

(3) .lfo p,ensoa; wiag any
wl,etj;er ladi aa or iga, trom
aou;Eee @ b&A&€ et e Pegga-g 0_t

has zeasonable cause
otlrer p,ersoa j.nteard,s
del-iver sucb. cuneaey
oE Xo any p,enson re
(1) t or both..

pe.rsoas, referred to
deJ.ivrer sucb et;tr;rerreyb

bas r.easor,able cause
otialer E erson iatealds

to bel'ieve t-hat such
or is likely, to

to a politicaL party
to ia sub-sectj.on

ia Sectj,or.

cuJnre:dcyr
a foreign

e+ags o€
9, ska77

beJ,i.ewe that slu,ch
or is ttkely, ta
a persoa ot}iez Ehan
srach ctxtr.ency lras

(a) to aayr p,ers ofjer th.an a p,ersoa,
for wh.ich it was reeei rot(b) Xo 4ay otla.er r;aaT if he knows or

deJ-iver-such
&e pe.rsorr
ree,e&ved,". lr

curreacy
for

A carefil]. penrsal of the 9e'etion shovrs that,

prohibition agrainst tance of f

applieable only tocontribution therein is
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categories specified

Section 3 of the E'CRA.

Mission would fall

liab1e to be rejected

Section and, by applyi

rule. Hence, LfE:E Missi

faIl under any of the

Section 3 (1) .

16. That takes us

whether the revelation i

the builders having

faciJ.itation charges to

Consulate and others woul

Here Section 3 (ZI (b) ,

of any cumency, whe

accepted from any fo

deliverer having reas

such other person in

sub-section (1)

the question as

the writ petition,

paid kick baek

personnel from the

eonstitute an off

ch prohibits deli

)r Indian or foreigrtr,

ign source, wi,th U[.

e cause to believe thdt

ls n or is likely, to

The conLention that

Section 3 (1) (c)

on a plain reading

the \ ejusdenr generfi-s

the builders do

iLegories enumerated

deliver such currenel, to any political party dr

WWW.LIVELAW.IN



Cr1.M.C.No . 4g7S/2A2A &
lsP. (e) No.20668 oE 20ZO

any person referred to

both, assumes importance.

in Section 3 (2) (b)

foreign contribution and

delivery of, cumency

source to any person

currenel/ to any politi
referred to in sr:b-secti

the eurrency lras deli

accepted it on ttae

utilised for getting the

pernits, the buil-ders

the knowledge or possibi

at least portion of it,
senrants or government

registration of crj.me

petitioner in W.p (c) No.2

interferenee at thj-s stage

L7. The contention the writ petitionl

r-n

It

sub-section (1) ,

is to be noticed.

is no reference

that is reqrrired,

re

a].l

ted from a fore

ikely to deliver

party or aqy

(1) . TLre person$ to

by the builders ha

ance that it wil1

requisite cLearances

to be attri-buted

ity of such cumency,

ing delivered to publ

employees . As sucfi,

nst Santhosh Eappen, the

)568 of 2O2A warnants Jro

WWW.LIVELAW.IN



Crl.M. C.No . 4375/2O2O &
I{P. (c) No.206G8 of, 2020

f a foreign source

Government or the S

Gowernment, that the ex tion under Section 4

would apply to him is 1 Ie to be rejected.
entrustment of cons on work urrder

agreement will not eonf

on the builder.
the status of an

18. The foregroing scussion lead to
conclusion of there bei no reason to interdi

Rc No.05 (Al /zOzO/cB

that, being an agent

relation to a transacti

source with the Central

the investigation in
ACB/Cochin. .A.t the s€rme

made by such fo

time, the provisions b

the FCRA and the ma

justifyr ?ErayinE of

Crl .M. C.No. 4g7S of 2O2O as an accused.

fn the resu1t,, there 1 be an inter:im

in Crl.M.A.No.1 of ZOZO in CrI .M. C No. 4325 of
of alL further ngs in

stly

2040

+c

thJ=

a1s on record do

the petitiorrrer

No. 05 (N / ZaZA / eBr /AcB/ as agrainst

WWW.LIVELAW.IN



CrL .M. C.No .4975/2020 E
If,P. (c) No.20668 of ZO2A

petitioner, for

lhe prayer

No.20668 of 2O2O

a period

for in

stands

vgs

two months.

im direetion

jected.

true copy./

WWW.LIVELAW.IN


