BEFORE THE HON'BLE HIGH COURT OF KERALA AT ERNAKULA M

W.P.(C) No. of 2015
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@ Basil A.G. " Petitioner
Vs.
Union of India i’ Respondent
SYNOPSIS

Independent Judiciary free from the clutches andtrol of Legislature and
Executive is a constitutional right of every citizef India. Rule of Law and Judicial
review of Executive action are the Basic Featureshe Constitution of India. The
procedure for appointments of Judges in the HighrtSand the Supreme Court is on the
basis of the recommendation of the collegium inHiigh Courts and the Supreme Court.
The collegium system has been approved and affidpyetthe judgment of the Hon’ble
Supreme Court reported Bupreme Court Advocates on record Association awadher
Vs. Union of Indiareported in1993 (4) SCC 441 as well as In Re : Presidential
Referencereported in1998 (7) SCC 739

Article 50 of the Constitution of India postulatesparation of powers between
Legislature, Executive and Judiciary. The Constituof India has been framed by the
Constituent Assembly not by the Parliament. Padiaininas only a limited mandate for 5
years cannot alter the Basic Structure of the @atish. Union of India being a litigant
before the High Courts and Supreme Court of Indeéy mot appoint Judges in Higher
Judiciary for an independent judiciary. The bagat@ire of the Constitution cannot be
amended, modified or tiltered&Kgsavananda Bharati (73 SCC (4) 225 and I.R. Goelh
Vs. State of TN (2007 2 SCC (1)[The law declared by Supreme Court is the lathef
land (Article 141) and all authorities in India ities well as Legislature and Executive
should act in aid of the Supreme Court (Article 144

The long settled position of procedure of appoimttmef Judges of Higher
Judiciary by the Collegium has been modified by iBxXhP1 The National Judicial
Appointments Commission Act, 2014 (Act No. 40 ofi2Q Exhibit P1 Act infringes the
fundamental right of citizens to have an independediciary free from the clutches and
control of Executive and Legislature. The Parliamand Executive has usurped the
domain of judiciary by Exhibit P1 Act. Judge made$ are part of constitution (2009 (7)
SCC 1). Judicial review Executive action is theiB&®ature of the Constitution of India.
The Honourable Supreme has held that Article 22&ider in horizon than Article 32
(2005(4) SCC 649). Hence this Writ Petition unfidicle 226 of the Constitution of India.

Dated this the 4day of January, 2015.
Baisil Attipety
@ Basil A.G.
Petitioner
Party-in-Person
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WRIT PETITION (CIVIL) FILED UNDER ARTICLE 226 OFTH E
CONSTITUTION OF INDIA

STATEMENT OF FACTS

1. The petitioner is a citizen of India and an Acate practicing before Hon’ble
High Court of Kerala begs leave of this Hon’ble @du file the petition under public

interest.

2. An independent judiciary free from the clutclaesl control of legislature and
executive is a constitutional right and independgudiciary is one of the Basic
Structure of the Constitution of India. The appmiaht of Judges in the Higher
Judiciary in different High Courts and in the SupeeCourt of India is done by the
recommendation of the respective collegium of Highurts and Supreme Court. The
appointment of Chief Justice of the Supreme Cotiihdia is done on the basis of
seniority. The issue of appointment of Judges ighHCourts was a subject matter of
judgments reported iBupreme Court Advocates on record Association aradher
Vs. Union of Indiaeported in1993 (4) SCC 441Further the issue of appointment of



Judges by the method of collegium was a subjectemat Re : Presidential
Referencevhich has been reported 1998 (7) SCC 739The appointment of Judges
of High Courts and Supreme Court is in a settlesitipm as per the judgments of the
Hon'ble Supreme Court irSupreme Court Advocates on record Association and
another Vs. Union of Indieeported in1993 (4) SCC 444as well as judgment of the
Hon’ble Supreme Court in 1998 (7) SC 739. The dmelared by the Supreme Court
is the law of the land, which has to be followed ddy civil authorities in India
including the Legislature and Executive. Article 114nd Article 144 of the

Constitution of India mandate to do so.

3. It is humbly submitted that Article 144 of thergStitution of India specifically

states that all authorities, civil and judicialtire territory of India shall act in aid of
the Supreme Court of India. It is pertinent herentie that the authority of the
collegium with regard to the appointment of Judgiedigher Judiciary is no more res
integra. The Supreme Court and High Courts argtiaedians of Indian Constitution.
Article 50 of the Constitution of India postulatsgparation of powers among
executive, legislature and judiciary. The Congtiutof India is the supreme law in
the democratic fabric of India. The Judges areaatable only to the Constitution of
India. Article 121 of the Constitution of Indiastacts even the discussion of the

conduct of the judiciary in the parliament.

4, In India under the democratic set up, the jadichas pivotal and vital role in
the maintenance of the Rule of law. Judicial revief executive action by the
judiciary is one of the facet of basic structurdhaf Constitution of India. The Union
of India as well as different states are litigalésore the High Courts and Supreme
Court. The concept of independent judiciary frohe tclutches and control of
executive and legislature is another facet of thsidbfeature of the Constitution of
India. In order to protect and preserve an inddpenjudiciary, the Hon’ble Supreme
Court has evolved the collegium system with regarthe appointment of Judges in
Higher Judiciary and the same has been affirmedraraffirmed by judgments of
Hon’ble Supreme Court irSupreme Court Advocates on record Association and
another Vs. Union of Indiaeported in1993 (4) SCC 441 and In Re : Presidential
Reference reported in1998 (7) SCC 739 Without overruling or modifying those
judgments, the Parliament and Executive are ingtgted to frame any act or rule to

control and supervise the appointments of JudgdakanHigher Judiciary in India.



The law declared by the Hon’ble Supreme Courtesl#w of the land. The Hon’ble
Supreme Court has held thatdge made laws are part of the constitution [N.
Kannadasan vs. Ajayghosbported in2009 (7) SCC 1] Therefore the dictum laid
down by the Honourable Supreme CourtSopreme Court Advocates on record
Association and another Vs. Union of Indéeported in1993 (4) SCC 441 and In Re :
Presidential Referenceeported in1998 (7) SCC 73%have become part of the
Constitution and reached a finality in the issueppointments of Judges in Higher

Judiciary.

5. It is further humbly submitted that the Union bfdia has gazetted on
31.12.2014, the National Judicial Appointments Cassion Act, 2014, which is
against the dictum laid down by the Honourable 8o Court inSupreme Court
Advocates on record Association and another Vsotof Indiareported in1993 (4)
SCC 441 and In Re : Presidential Referenggorted in1998 (7) SCC 739A true
copy of the National Judicial Appointments CommassAct, 2014 (Act No. 40 of
2014) is produced herewith and markedEgkibit P1.

6. It is further humbly submitted that the preambliethe National Judicial

Appointments Commission Act, 2014 states as follews

“An Act to regulate the procedure to be followed ttne National Judicial
Appointments Commission for recommending persaonggdpointment as the
Chief Justice of India and other Judges of the 8onar Court and Chief Justices
and other Judges of High Courts and for their tf@ns and for matters

connected therewith or incidental thereto.

7. It is submitted that at present, there is alyeadprocedure adopted and
approved by the Hon’ble Supreme Court for the appwent of the Judges of the
High Courts and Supreme Court. The very namingxbfibit P1 Act is a violation of
the dictum laid down by the Honourable Supreme Cousupreme Court Advocates
on record Association and another Vs. Union of andiported in1993 (4) SCC 441
and In Re : Presidential Referenogported in1998 (7) SCC 739 The domain of
Declaration of Law by the Supreme Court is the bésature of the Constitution of
India. The basic structure of the Constitution @irve tiltered, altered, modified or
cannot be amended even by the Parliament. Theamart has only a limited

mandate for 5 years which cannot alter the londlesktposition through an



amendment in the Constitution. There is a diffeecsbetween parliamentary and
constitutional sovereignty. Our Constitution wasmnfed by a Constitutional
Assembly, which was not Parliament. Itis in tikereise of law making power by the
Constituent Assembly that the petitioner and theega public have a controlled

constitution. The Constitution of India is the &ipe Law of the Nation.

8. It is further humbly submitted that The Nationdudicial Appointments
Commission Act, 2014 Section 6 Sub Section 4 stiiguithat the Chief Justice of the
High Courts shall consult two eminent Advocateshaf High Courts before making
recommendation of appointment of Judges of HighrCd\ter the selection of High
Court Judges, the two eminent Advocates of the Highrt who recommended the
names can appear before the Judges and argue G&sess arbitrary and seems to be
a personal bias which may affect the impartialitgd aindependent judiciary
enunciated under the basic structure of the Caitistit of India. Thus, the Advocates
can make recommendation for the appointment ofaidgHigh Courts by Section 6
of Sub Section 4 of Act 40 of 2014 and the samebeake can argue cases before

them.

9. It is further humbly stated that in Section S&ection 1 of Act 2014, it has
been stated that the commission shall recommenddpointment, the Senior most
Judge of the Supreme Court as the Chief Justiteddd, if he is considered fit to hold
the office. The very Section 5 is unconstitutioaatl ultra vires to the basic structure
doctrine of the Constitution of India. At preséimé appointment of Chief Justice of
Supreme Court of India is done based on the sépniatbone, which is the settled
position, which cannot be tiltered, altered, matifin the guise of Act 40 of 2014.
Further, Section 6 of Sub Section 1 of the Act,£8ays that Chief Justice of a High
Court would be appointed on the recommendatiom®iGommission on the basis of
inter say seniority of High Court Judges with dbjlimerit and any other criteria of
suitability as may be specified by the regulatidine term “any other criteria of
suitability” mentioned in Sub Section 1 of Secti®rof the Act is vague which may
lead to shake the independence of the judiciargcti® 6 Sub Section 4 stipulates
that consultation of eminent Advocates of that HiQburt is to be taken before
selection. The law is trite that an Advocate carb® consulted for appointment of
Judges of High Court. If it is allowed, the samdvécate who recommended for the

selection of High Court Judge can appear beforeHighé Court Judge for arguing



cases by none other than one of the Advocates \adordcommended the name of
that Judge. Thus Sub Section 4 of Section 6 5 atbitrary, and biased and will
destroy the basic structure of the Constitutiorindia and an independent judiciary.
Sub Section 6 of Section 6 states that if any tvemnimers of the Commission do not
agree for the recommendation of a member to beiafgobas Judge of the High
Court, the recommendation will fail leading to dil&ueffort. If there is no valid

recommendation, no appointment of Judges of thé& idigurt can be done, which is
against the provisions of the Constitution of Indigh regard to the appointment of
Judges in the Higher Judiciary. Thus, at any &b section 6 of Section 6 is
arbitrary and violative of the provisions of therSatution of India, with regard to the

selection and appointment of High Court Judges.

10. It is further humbly submitted that the issdepmcedure of appointment of
High Court Judges and Supreme Court Judges have Isettled by the
pronouncement of the judgments of the Hon’ble Smer€ourt of India iSupreme
Court Advocates on record Association and anoth&r Whion of Indiareported in
1993 (4) SCC 441 and In Re : Presidential Refereaperted in1998 (7) SCC 739
A true copy of the judgment of the Hon’ble Supre@umrt of India inSupreme Court
Advocates on record Association and another Vsotof Indiareported in1993 (4)
SCC 441is produced herewith and marked BEghibit P2. A true copy of the
judgment of the Hon’ble Supreme Court of IndialinRe : Presidential Reference
reported inl998 (7) SCC 73%s produced herewith and markedeagibit P3.

11. Itis further humbly submitted that when themes an attempt of the legislature
and the executive to control the conduct of theacjady in 2010 by framing the

Judges Standards and Accountability Bill 2010, thesitioner had approached this
Honourable Court challenging the very framing ok tdudges Standards and
Accountability Bill 2010 by filing W.P.(C) No. 5202011 and this Honourable Court
on 18.2.2011 had permitted the petitioner to chgkethe Act, if it came into

existence as an Act. A true copy of the judgméitise Honourable Court in W.P.(C)

No. 5201/2011 reported in 2011 (1) KHC 731 is pemtlherewith and marked as
Exhibit P4.

12. Itis further humbly submitted that similarhjhan there was an attempt to make
Judges Standards and Accountability Bill 2012, gastioner had filed W.P.(C) No.
22411/2012 challenging the very Bill in the yead2(before this Honourable Court



and this Honourable Court vide judgment dated 5Sofeat 2012 permitted the
petitioner to challenge the Act when it came intoseence. A true copy of the
judgment of this Honourable Court dated 5 Octolid2in W.P.(C) No. 22411/2012
is produced herewith and markedEadhibit P5.

13. It is further humbly submitted that, the bésiature of the Constitution cannot
be amended, altered, tiltered or modified evenhgyRarliament. It is pertinent here
to note that in the year 1975, when there was t@mat to modify the basic structure
of the Constitution, the renowned Lawyer Nani Alkiéala had written a letter on

9.11.1975 to the then Prime Minister Smt.Indira @damequesting her not to initiate
any attempt to tilter, alter or modify the basimusture of the Constitution of India.

A true copy of the letter dated 9.11.1975 writtgnNani A. Palkiwala to the then

Prime Minister, Smt. Indira Gandhi, is producedewath and marked asxhibit P6.

14. ltis further humbly submitted that the basiacure of the Constitution is the
back bone of Indian Judiciary. Independent Judicfeee from the clutches and
control and supervision of legislature and exeeuts/the constitutional right of the
citizens of this nation. The petitioner as wellths general public at large have a
fundamental right to have an independent judiciegg from the control and clutches
of the legislature and the executive. High Cowtsl Supreme Court are the
guardians of the Constitution of India. At presdaotiges of higher Judiciary are
accountable only to the Constitution. If Exhibifl FAct is implemented, the
Constitutional goal of an independent judiciary at@ basic structure of the
Constitution of India would be jeopardized. Thel€gilum system propounded by the
judiciary for appointment of Judges in the Highedidiary is to be sustained for an
independent judiciary. The Hon’ble Supreme Cous Ihald that Article 226 is wider
than Article 32 of the Constitutior2Q05 (4) SCC 649 The dictum laid down by the
Honourable Supreme Court and Judge made laws ar® gfathe Constitution.N.
Kannadasan Vs. Ajayghosh 2009 (7) SGC Act 40 of 2014 is unconstitutional and
violative of Article 50 of the Constitution of Inali- separation of powers - and is
against the concept of the Basic Structure ofGoastitution of India. Therefore
Exhibit P1 Act is to be strucked off on the toutbne of the basic structure of the
Constitution of India also.  Only on overruling reviewing of Exhibit P2 and P3

judgment of the Hon’ble Supreme Court, collegiursteyn can be taken away. Act



40 of 2014 is ultra vires and unconstitutional amdd ab-initio. Hence this writ

petition.

In the above circumstances, the petitioner hastiner equally effective remedy
than to approach this Hon’ble Court under Artich6 2f the Constitution of India for

redressal of the grievance and this Writ Petit®fled on the following among other:

GROUNDS

A)  Exhibit P1 (The National Judicial Appointment®@mission Act, 2014 (Act
40 of 2014) is violation of Article 50 of the Coitstion of India.

B)  Exhibit P1 (The National Judicial Appointmentser@mission Act, 2014 (Act
40 of 2014) will infringe the constitutional rigtd have an independent judiciary free

from the clutches of Legislature and Executive.

C)  Union of India being a litigant before the Hi§lourts and Supreme Court may
not appoint Judges in the higher Judiciary agahmstiong settled collegium system.
The Constitutional provisions of appointments ofigks of the Higher Judiciary
cannot be amended by the Parliament because bfgie feature of the Constitution
of India. Parliament has only a limited mandateSgears. Constitution of India with

the basic features was framed by the Constitues¢ibly.

D) Exhibit P1 (The National Judicial Appointmentsr@mission Act, 2014 (Act
40 of 2014) will destroy the basic structure of @@nstitution of India.

E) The Parliament has no authority to amend, altdter or modify the
Constitution to destroy the basic structure of @mmstitution by introducing Exhibit
P1 Act 2014. The Indian Constitution framed by ¢ibmsnt Assembly cannot be

amended by the present Parliament to destroy tee Béructure of the Constitution.

F)  The Parliament has only a limited mandate ofe&ry cannot alter, tilter or
modify the long settled privileges of Higher Judryi the Collegium system to
appoint Judges in the Higher Judiciary.

G) The collegium system in the High Courts and 8oy Court is the well settled

procedure for an independent and impartial judyciarindia.



H)  Judge made laws are part of the Constitutitenfadasan vs. Ajayghosh 2009
(7) SCC 1)

) Without overruling the judgment of the Honoumat$upreme Court (Exhibits
P2 and P3) no Act like Exhibit P1 can be framedily Parliament to modify the
procedure for appointment of Judgments in Highdiciary.

J) The Parliament and Executive cannot frame an w#ctcircumvent the
judgments of the Honourable Supreme Court. Lawadtedl by Supreme Court is the

law of the land and become part of Constitution.

Exhibit P2 and P3 judgments of the Hon’ble Supredeairt of India in the
issue of appointment of Judges in Higher Judiciaached a finality which cannot be
circumvent by Exhibit P1 Act.

PRAYERS

For these and other grounds to be urged at the dinfearing, it is humbly
prayed that this Hon’ble Court may be pleased to:

) Issue a writ of certiorari or any other appropriaté, order or direction,
and call for records leading to Exhibit P1 (The ibladl Judicial
Appointments Commission Act, 2014 (Act 40 of 20&4d declare the

same as unconstitutional;

1)) Declare Exhibit P1 (The National Judicial Appointitee Commission
Act, 2014 (Act 40 of 2014) as non-est and void rbe as the same is

against Article 50 of the Constitution of India;

iii)  Declare Exhibit P1 (The National Judicial Appointitee Commission
Act, 2014 (Act 40 of 2014) as void ab-initio sinéghibit P1 infringes
the Constitutional right of citizens to have andpdndent judiciary free

from the clutches and control of Legislature anédtpive;

iv)  Declare Exhibit P1 (The National Judicial Appointitee Commission
Act, 2014 (Act 40 of 2014) as null and void sint@énfringes the Basic

Structure of the Constitution of India;
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V) grant such other reliefs as are deem just and sages the facts and

circumstances of the case.

Dated this the 1%day of January, 2015.
Baisil Attipety
@ Basil A.G.

Petitioner
Party-in-Person

INTERIM RELIEF

For the reasons stated in the Memorandum of Vétitien, it is humbly prayed
that this Honourable Court may be pleased to stayoperation of Exhibit P1 (The
National Judicial Appointments Commission Act, 20®k&t 40 of 2014), pending

final decision in the writ petition.

Dated this the 1%day of January, 2015.

Baisil Attipety
@ Basil A.G.
Petitioner
Party-in-Person
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BEFORE THE HON'BLE HIGH COURT OF KERALA AT ERNAKULA M

W.P.(C) No. of 2015
Baisil Attipetty
@ Basil A.G. ’ Petitioner
Vs.
Union of India : Respondent

AFFIDAVIT

|, Baisil Attipetty @ Basil A.G. (Advocate), ages¥ years, S/o. George,
permanently residing at Attipetty House, NayararaimaP.O., Ernakulam District, do

hereby solemnly affirm and state as follows:

1) | am the petitioner in the above Writ Petitiordd am conversant with the facts

of the case.

2) The facts and grounds stated in the W.P (C)raeeand correct to the best of
my knowledge, information and belief. The Exhilpteduced are the true copies of

its original and are supplied by me.

3) | have not filed any other Writ Petitions befdres Hon’ble Court earlier

seeking the similar or identical reliefs.

All the facts stated above are true and correct.

Dated this the 1%day of January, 2015.
DEPONENT

Solemnly affirmed and signed before me by the depbwho is personally known to
me on this the day of January, 2015 in my office at Ernakulam.

Advocate
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