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CORAM:
HON'BLE MS. JUSTICE MUKTA GUPTA

.A.10376/2020 (under-Order XXXIX Rule 1 and 2 CPC)

Brief Facts , AT

1.1 The plaintiff-Future Féétéil Ltd ('in short 'FRL") has filed the present
suit impleading Amazon.com NV Investment Holdings LLC (in short
‘Amazon’) as defendant No.l; Future Coupons Pvt. Ltd. ( in short 'FCPL")

as defendant Nos.2; the promOtérs of ‘the plaintiff (in short 'Biyanis') as
defendant Nos.3 to 11, Future Corporate Resources Private Limited (in short
'FCRPL"), Akar Estate and Finance Private Limited (in short 'AEFPL') as
defendants No.12 and 13 respectively, and Reliance Retail Ventures Limited
(in short 'RRVL') and Reliance Retail and Fashion Lifestyle Limited (in
short 'RRFLL" as defendant Nos.14 and 15 respectively (together referred as
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Reliance) with the following prayers:

()

(b)

(©)

(d)

CS(COMM) 493 of 2020

Restrain by an order of permanent injunction the
Defendant No. 1 (Amazon), their officers, servants,
agents, assigns, affiliates, representatives, or any person
claiming through or under them, jointly and severally,
from interfering in any manner with the Disputed
Transaction, including by way of injuncting the initiation
or continuation by the Defendant No. 1 (Amazon), their
officers, servants, agents, assigns, affiliates,
representatives, or any person claiming through or under
them, jointly and severally, of proceedings before any
court, arbitral tribunal, regulator, statutory authority or
otherwise seeking to stay, injunct or in any other manner
interdict consideration of Disputed Transaction by the
jurisdictional authorities in accordance with law.
Restrain by an order . of permanent injunction the
Defendant No. 1 (Amazon), their officers, servants,
agents, assigns, affiliates, representatives, or any person
claiming through or under them, jointly and severally,
from taking any. steps that would constitute an
interference withthe steps being taken by the plaintiff to
secure the requisite sanctions and permissions for giving
effect to the scheme: of arrangement and honouring its
contractual rights-oryits contract with Defendant Nos. 14
and 15 including steps by way of relying upon/acting in
furtherance of the purported Interim Order dated
October 25, 2020 passed by the Emergency Arbitrator;
Restrain. by an:order of permanent injunction the
Defendant ‘No. -1 <(Amazon), their officers, servants,
agents, assigns, affiliates, representatives, or any person
claiming through or under them, jointly and severally,
from in any manner seeking any relief or remedy from
any court, arbitral tribunal, regulator, statutory authority
or otherwise, on the basis that the FCPL SHA, FCPL
SSA and the FRL SHA constitute a single integrated
agreement/composite transaction;

Pass an order for damages against Defendant No. 1, in
addition to the above, to the extent of 100 crores for
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drawing the Plaintiff (FRL) into unnecessary, frivolous
and oppressive litigation alongwith pendente lite and
future interest at the rate of 18% per annum;

()  Anorder for costs of the suit and the proceedings;

()  Pass such other orders in favour of the Plaintiff and
against the Defendant, which this Hon'ble Court may
deem fit and proper in the facts and circumstance of the
case and in the interest of justice, equity and good
conscience.

1.2 Prayers in the interim application, that is, 1.A.10376/2020 (under
Order XXXIX Rule 1 and 2 CPC) are identical to prayers (a), (b) and (c) in
the plaint.

1.3 At the outset on a query raised by this Court as to whether the parties
agree that this application can be finally decided based on the arguments on
behalf of the parties without formal counter affidavits, learned counsels for
the parties stated that the application be finally decided without formal
affidavits based on oral arguments on behalf-of the parties. Mr.Harish Salve,
learned Senior Counsel appeafih'g ‘for"thé plaintiff further stated that in the
interim application, he is not seeklng any anti arbitration injunction or any
anti suit injunction but only an mterlm restralnt on Amazon to not interfere
before the authorities such as SEBI etc. in relation to the lawful ‘transaction’
between FRL and Amazon pending consideration before the Regulators and
statutory authorities. i

1.4 Though not challenging the Emergency Award order (in short 'EA
order') dated 25™ August, 2020 on merits before this Court which challenge
is also not maintainable in the present suit, grievance of FRL in the present
suit is to the use of EA order and the interim directions passed therein

restraining FRL from proceeding further with the Resolution dated 29th
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August, 2020. Thus in the present suit and application though FRL does not
seek a declaration as to the invalidity of the EA order on merits, however,
the legal status of the Emergency Arbitrator and the consequential EA order
IS an issue in the present suit and application. Argument on behalf of FRL
duly supported by the defendants except Amazon is that the concept of
emergency arbitration is outside the scope of Part-1 of the Arbitration and
Conciliation Act, 1996 (in short the 'A&C Act'), thus the EA order passed is
bereft of jurisdiction and a nullity. Therefore, the directions on the strength
of which Amazon is filing representations/complaints to various statutory
authorities interferes in the course of business of FRL and amounts to
tortiuous interference for which FRL seeks Injunction in the present suit.

1.5 Case of FRL and other defendants except Amazon is that FRL is a
listed company having more than three lakhs shareholders and over 25,000
employees, operating retail chains in. more than 400 cities in every State of
the country through digital-p‘latforms‘ and also through about 1534 physical
stores across India. CoVig-19 pandemic hés had a devastating impact on the
Indian retail sector including FRL whiich 1s m serious economic peril. FRL’s
financial condition is rapidly deteriorating with notices being received from
banks, financial institutions, creditors, landlords and vendors etc. Reliance is
acquiring the retail and wholéesale “business as also the logistic and
warehousing business from the Future Group as going concerns on a slump
sale basis for lumpsum aggregate consideration of INR 24,713 crores,
subject to adjustments as set out in the composite scheme of arrangement (in
short ‘the scheme’). The transaction will address concerns of FRL’s
creditors as Reliance will acquire not only FRL’s retail assets but also its

liabilities amounting to approximately X12,801/- crores. Further as per the
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transaction Reliance has agreed to invest a sum of X2,800/-crores into the
merged entity which besides others will be used to pay FRL’s residual
liabilities. Therefore, the transaction will avert FRL’s insolvency. In case
the transaction falls out, FRL will go into liquidation, causing damage to the
public shareholders, livelihood of the employees etc. The transaction will
infact preserve the value of the Amazon’s investment in FCPL whose
primary asset is its shares in FRL. In case FRL becomes insolvent, the same
will destroy the substratum of Amazon’s investment in FCPL. It is,
therefore, also claimed that de hors the invalidity of EA order, the conduct
of Amazon in the interfering before the statutory authorities/Regulators
amounts to tortious interference. |

1.6  Since the assets of FRL are suffering deterioration at a rapid pace, it is
imperative that the transaction between FRL and reliance is expeditiously
concluded to stave off the prospects"‘of the company going into liquidation.
The transaction is presently 'af the j,stag_'eb of seeking various regulatory
approvals from inter élia the Stack Exphénges and the Securities and
Exchange Board of India (in 's'h'or'"t'SEB;'l)‘Dz'espite the fact that Amazon was
in loop in respect of the transaction as is evident from the various
correspondences, Amazon for. the first time on 3™ October, 2020 wrote to
NSE/BSE/SEBI, raising the plea that the transaction between Amazon and
Reliance violated its contractual rights, that is, FCPL SHA and the
authorities should decline to grant approval of the transaction. Amazon also
instituted arbitration proceedings under the FCPL SHA resulting in the
interim award which purports to injunct FRL from proceeding with the
transaction with Reliance including by prosecuting the applications before

the various authorities.
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1.7  Operative portion of the EA order dated 25th October, 2020 directs
FRL, FCPL, Biyanis, FCRPL and AEFPL as under:

285. Inthe result, | award, direct, and order as follows:

(@) the Respondents are injuncted from taking any steps in
furtherance or in aid of the Board Resolution made by
the Board of Directors of FRL on 29 August 2020 in
relation to the Disputed Transaction, including but not
limited to filing or pursuing any application before any
person, including regulatory bodies or agencies in India,
or requesting for approval at any company meeting;

(b) the Respondents are.injuncted from taking any steps to
complete the Disputed Transaction -with entities that are
part of the MDA Group;

(c) without prejudice to the rights of any current Promoter
Lenders, the Respondents are injuncted from directly or
indirectly taking any steps to transfer/ dispose/
alienate/encumber FRL's Retail Assets or the shares held
in FRL by the Promoters in any manner without the prior
written consent of the Claimant;

(d) the Respondents. are injuncted from issuing securities of
FRL or obtaining/securing:any financing, directly or
indirectly, from any Restricted Person that will be in any
manner contrary to Section 13:3:1 of the FCPL SHA;

(e) the orders in"(a) to"(d) ‘above are to take effect
immediately and will remain in place until further order
from the Tribunal, when constituted;

1.8 Relevant list of dates and events

(i)  Shareholders agreemeﬁt dated 12" August, 2019 executed between
FCPL, FRL and persons listed in Schedule-I, being Biyanis, FCRPL and
AEFPL (in short FRL SHA).

(i)  Letter dated 12" August, 2018 by FRL to Stock Exchange informing
Stock Exchanges that FRL has entered into a FRL SHA dated 12" August,
2019 in terms of Regulation 30 of SEBI, (Listing Obligations and Disclosure
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Requirements) Regulation, 2015;

(iii) Shareholders agreement dated 22™ August, 2019 between Amazon,
FCPL and persons listed in Schedule-I, that is, Biyanis, FCRPL and AEFPL
(in short FCPL SHA).

(iv) Share subscription agreement dated 22" August, 2019 executed
between Amazon, FCPL and persons listed in Schedule-lI being Biyanis,
FCRPL and AEFPL (in short FCPL SSA);

(v) Letter dated 22" August, 2019 by FRL to the Stock Exchanges in
relation to execution of FCPL SHA and FCPL SSA,.

(vi) An application dated 23rd September, 2019 filed before the
Competition Commission of India (in short ‘CCI") by Amazon (investor) for
obtaining the approval of CCI for proposed acquisition of 34,02,713 Class-A
voting equity shares and 63,71,678 Class-B non-voting equity shares
aggregating to 49% of the total voting and non-voting equity share capital in
FCPL, (a wholly owned s-ubs‘idiary‘of._FCbRPL; FCPL and FCRPL being
owned and controlled by phe promoter ‘gron,ihat IS, Biyanis);

(vii) Letter dated 19" December 2019 b'y"'FCPL to FRL in relation to the
FRL SHA dated 12" August, 2019 notifying the “effective date” for the
purposes of the FRL. SHA to be the date of the said letter and that the list of
restricted persons was as set out in the Annexure - | of the letter;

(viii) E-mails dated 12™ March, 2020; 15" March, 2020; 19" March, 2020
and 25" March, 2020 received from FCRPL intimating Amazon about the
various notices received from the banks and the financial institutions and
informing about consequences of an event of default;

(ix) Letter dated 29" August, 2020 from FRL to stock exchanges
intimating the outcome of the Board meeting held on 29" August, 2020
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approving the proposed amalgamation of FRL along with other transferor
companies;

(x)  Default notices dated 3™ October, 2020 by Amazon to FCPL, FCRPL
and defendant No.3.

(xi) Three separate letters dated 3™ October, 2020 by Amazon to the stock
exchanges, SEBI and FRL;

(xii) Notice of arbitration dated 5™ October, 2020 by Amazon invoking
emergency arbitration under the-SIAC Rules and on the same date filing an
application for emergency interim relief;

(xiii) Interim order passed by the Emergency Arbitrator dated 25" October,
2020. |

1.9  Facts pleaded by Amazon in the petition before CCI

(A) That the proposed combination required to be notified before the
Commission comprises of three ~trans'actions:_

(i)  Proposed Transaction I .‘relates, to .'the issue of 91,83,754 Class A
voting equity shares of FCPL to FERPL; * ”;\

(i)  Proposed Transaction il 'r'eléitééfl‘to-' thé"transfer of 1,36,66,287 shares of
FCPL held by FCRPL (representing 2.52% of the issued subscribed and paid
up equity share capital of FRL, on a fully diluted basis) to FCPL. It was
also pointed out that FCPL shall-be a wholly owned subsidiary of FCRPL at
the time of, and immediately post the transfer of the said shares;

(ili)  Proposed Transaction Il relates to the acquisition of the Subscription
Shares representing 49% of the total issued, subscribed and paid-up equity
share capital of FCPL (on a fully diluted basis) by Amazon, by way of a
preferential allotment. The remaining 1,01,83,754 Class A voting equity
shares, representing 51% of the issued, subscribed and paid-up equity share
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capital of FCPL will be held by FCRPL.

(B)

Amazon notified under Section 5 of the Competition Act to the

as under:

(1) It is submitted that neither Proposed Transaction | nor
Proposed Transaction Il, on a standalone basis, is notifiable to
the Hon'ble Commission, as both Proposed Transaction | and
Proposed Transaction Il are contemplated between a parent and
its subsidiary.
(i) Itis also submitted that even Proposed Transaction I11, on
a standalone basis, benefits from the Target Exemption because
the value of the assets and turnover of FCL (as of March 31,
2019) (which is the target for the purposes of Proposed
Transaction Ill) are below the thresholds provided in the Target
Exemption. {
(iii)  Accordingly, it is submltted that each of the constituent
transactions of the Proposed Combination, on a standalone
basis, are not notifiable to the Hon'ble Commission.
(iv)  Without prejudice to the foregoing, should the Hon'ble
Commission consider the Proposed Combination to be a
notifiable combination, the Amazon s notifying the Proposed
Combination in’terms .of Sectlon 6(2) of the Competition Act
read with Sub- regulatlon L4y of, ‘Regulation 9 of the
Combination Regulations: - -j._,;;._ s
5.1.3. Right(s) acquwed or-arising out of or in connection
with the transaction(s) referred to at 5.1.1 and 5.1.2
above. \
(v) It is clarified that the Amazon is-not acquiring control
over FCPL in any-manner:pursuant to the Proposed Transaction
I11. The Amazon submits that the rights to be acquired by the
Amazon pursuant to the consummation of the Proposed
Transaction Il are mere investor protection rights, which are
typically granted to minority investors with a view to protect the
investment made by such investor and do not confer control.
(vi) The rights that will be acquired by the Amazon pursuant
to the consummation of the Proposed Transaction Il will be
exclusively governed by the terms of the SHA. In this regard, it
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Is also clarified that the Proposed Transaction | and Proposed
Transaction Il will not vest any rights on the Amazon.”

(C) The rights proposed to be acquired by Amazon in terms of the SHA to
protect its investment were described as:

(i)  Two directors were to be nominated and appointed by
Amazon as Investor Directors as long as Amazon held 49% of
the equity share capital of FCPL.
(i)  Amazon may request to appoint an Investor Director as
an observer on the board of -the Material Entities who may
attend but without voting rights in board proceedings.
(ili)  Items identified in Schedule 1X and Schedule X have a
direct bearing on the investment of Amazon in FCPL. Items
identified in Schedule IX can be considered by FCPL’s Board
only after procuring a prior written consent from Amazon and
items identified in Schedule X can be considered by the FCPL’s
Board or shareholders with a prior notice of at least 15 business
days to be served on Amazon and the Investor Directors.
(iv) Section 13 and 14 which are material to the present case
in the FCPL SHA were notlfled by Amazon before CCI as
under:
Section 13: Consent and compllance in relation to
Material Entlty matters’; * 7 Prior written consent
from the Amazon: vvouid be.required before: (a) FCPL
decides on or |mplements any matter under the FRL
SHA which requires FCPL's consent; (b) FCPL decides
to decline, recuse itself, or not subscribe to its pro-rata
entitlement. in relation to issuance of securities by a
Material Entity; (c):Any updates to the list of "Restricted
Persons™ and its communication to FRL under the FRL
SHA; and (d) Assignment of the rights and obligations of
FCPL and the Promoters (as defined in the SHA) under
the FRL SHA.
Section 14 : Transfer of Retail Assets (as defined in the
SHA) : FCPL and the promoters have agreed not to
undertake any sale, divestment, transfer, disposal, etc. of
retail outlets across various formats operated by FRL
(which is an integral part of the business conducted by
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FRL) except as mutually agreed (in writing) between the
Promoters and the Investor, or contained in the FRL SHA
or any commercial agreement between a Material Entity
(as defined in the SHA) and an affiliate of the Amazon.
FCPL and the Promoters have also agreed not to transfer,
encumber, divest or dispose of these Retail Assets (as
defined in the SHA), directly or indirectly, in favour of a
mutually agreed list of Restricted Persons (as defined in
the SHA).

(D) In Para 29 Amazon notified that the rationale of FCPL was that the
Promoters have invited Amazon to invest in FCPL with a view to strengthen
and augment the business of FCPL., FCPL believes that the Proposed
Combination will provide an opportunity to FCPL to learn global trends in
digital payments solutions and Iaun‘éh new products and usage of in-built
payment mechanisms can lead to acquisition of customers’ base and
increased loyalty. | ,

(E) In Para 30 Amazon notified fh‘e rationale for Amazon as it believes
that FCPL holds a potentlal for Iong term value creation and providing
returns on its investment. Amazon has demded to invest in FCPL with a
view to strengthen and augment the- busmess of FCPL (including the
marketing and distribution of loyalty cards, corporate gift cards and reward
cards to corporate customers) and unlock the value in the company.

1.10 Thus, the proposed combmatlon contained of Proposed Transactions
I, 11 and Il as notified by Amazon to CCI was that Amazon would have
acquisition of 49% of the share capital of FCPL and that pursuant to the
proposed combination, the control of FCPL including day-to-day operational
matters and policy decisions will remain with FCRPL with 51% of the share
holding and that FCPL SHA and FCPL SSA will determine the rights and
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obligations of Amazon and the promoters in respect of their rights and

obligations as shareholders of FCPL.

It was also clarified that the rights

proposed to be acquired by Amazon under the FCPL SHA were for

protecting its investment in FCPL, besides the rights to be exercised in

relation to material entity i.e. FRL and its retail assets through FCPL
provided under Clauses 13 and 14 of FCPL SHA as noted above.
1.11 On 19" December, 2019 FCPL wrote to FRL notifying the “effective
date” for the purpose of FRL SHA to be the date of the letter, that is, 19"
December, 2019. Para, 2, 3 4 of the letter dated 19" December, 2019 from
FCPL to FRL read as under:

2.

CS(COMM) 493 of 2020

Pursuant to Clause 2'of the FRL SHA, we hereby
designate that the ‘Effective Date’ for the purposes of the
FRL SHA shall be the date of this letter.

We also hereby inform you that the list of 'Restricted
Persons' shall be as set out.in Annexure 1 of this letter.
Reference is.also'made to Clause 6.2.1 of the FRL SHA
pursuant to which :the Existing Shareholders (and the
Existing Shareholder “Affiliates); and FCL have agreed
that that they shall not;" Transfer or Encumber any of the
Securities of the Company held by it to any Person or
create any Encumbrance over the Securities of the
Company held by it except pursuant to mutual written
consent of FCL and the Existing Shareholders.
Accordingly, FCL -hereby provide its consent for any
Transfer or “Encumbrance over Securities of the
Company, if such Transfer or Encumbrance is in
accordance with the provisions of the FCL SHA. For the
purposes of this paragraph 4, the term 'FCL SHA' shall
mean the shareholders' agreement dated August 22, 2019
entered into between FCL, the Existing Shareholders and
Amazon.com NV Investment Holdings LLC (as may be
amended, modified or supplemented from time to time).
Further, by executing, and returning a copy of this letter,
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the Existing Shareholders shall be deemed to have
provided their irrevocable, and unconditional consent for
any Transfer or Encumbrance over Securities of the
Company held by FCL, if such Transfer or Encumbrance
Is in accordance with the provisions of the FCL SHA.

Contentions on behalf of FRL

2.1 According to Mr.Harish Salve, learned Senior Counsel appearing for

FRL states that FRL is a listed company having more than three lakhs
shareholders, over 25,000 employees and several other stakeholders
(including banks and financial institutions). The Covid-19 pandemic has had
significant impact on Indian businesses, particularly the retail sector, in
which FRL carries on its business and thus the transaction between FRL and
Reliance is to protect the interest of all the stakeholders of FRL through a
large infusion of funds and acquisition of liabilities of FRL’s business by
Reliance. " _

2.2 According to the learned: Senior: ‘,C:dunsel, the present plaint seeks
injunction against Amazon - from un'.lav“;vfully interfering with the
performance of the trahsaCtidn "'be:t\Wée'h "'FRL and Reliance (defendant
No0s.14 and 15) to restructure and transfer a part of FRL’s business to
Reliance to raise funds immediately required by FRL inter-alia to meet its
debt repayments. Since Amazon is resorting to measures that constitute
tortiuous interference with lawful contracts being entered into between FRL
and Reliance, by attempting to interdict performance of the transaction, FRL
has been constrained to approach this Court. Despite Amazon not being a
party to the FRL SHA and FRL not being the party to the FCPL SHA and
FCPL SSA, Amazon claims contravention of its contractual rights based on
the FCPL SHA.
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2.3 In an attempt to interdict the transaction between FRL and Reliance,
Amazon invoked the Emergency Arbitration before SIAC and in its
representations to various authorities relying on the EA order dated 25"
October, 2020 seeks to restrain various regulatory approvals from the Stock
Exchanges, SEBI etc in respect of the transaction. Despite FRL not being a
party to FCPL SHA under which Amazon invoked the arbitration, FRL was
joined as a party to the proceedings.

2.4 It is now the case of Amazon that the FRL SHA, FCPL SHA and
FCPL SSA constitute a “Single Integrated Bargain” to which Amazon, FRL,
FCPL and the Promoters are all parties. The stand of Amazon based on the
conflation of FRL SHA and FCPL SHA amounts to illegality as it results in
creation of control over FRL in favour of Amazon violating inter-alia the
Foreign Exchange Management (Non-Debt Instruments) Rules, 2019 (in
short ‘FEMA FDI Rules’) as also violates the provisions of the Companies
Act, 2013 since it amounts to vé'sting;the, pdwer that resides in the Board of
Directors of FRL, in a'fpreign company,_.'evian in the absence of any such
provision in the articles of FRL éhd’"in-‘ d'é.fogation of the fiduciary duty of
the Directors of FRL including independent Directors to act in the interest of
FRL. Further Amazon’s investments in FCPL ‘also do not gain if FRL loses
its value.

2.5 The present act of Amazon is to prevent any competition in the Indian
retail market as is evident from the Schedule containing the list of
'Restricted persons' and is, therefore, obstructing the transaction. In case the
statutory authorities are restrained from acting in terms of the provisions of
the Indian laws, an irreparable prejudice would be caused to FRL and no

prejudice would be caused to Amazon by the interim relief for the reason,
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the procedure established by law for conclusion of transaction including
sanction of the scheme of arrangement by the NCLT adequately safeguards
Amazon’s interest. By the collapse of FRL’s business, Amazon would gain
as a large competitor in the form of FRL would be out of the business. The
balance of convenience, therefore, also lies in restraining Amazon from in
any manner interfering with the transaction.

2.6 Claim of Amazon that the FRL SHA, FCPL SHA and FCPL SSA are
a Single Integrated Transaction is not only contrary to the provisions of FRL
SHA, FCPL SHA and FCPL SSA but also the representation of Amazon
before the Competition Commission of India (CCl).

2.7  Contention of Amazon based on the letter dated 19" December, 2019
issued by FCPL to FRL under the FRL SHA notifying the effective date of
FRL SHA as 19" December, 2019 and listing the Restricted Persons for the
purposes of FRL SHA is fallacious .and misleading. Based on this letter
Amazon contends that FCPL: SHA' a‘n,d ._FRL SHA are interlinked since the
list of Restricted Persons notified under th_fs |etter was the same as the list of
Restricted Persons set out in the FC’P:E'SHA;

2.8 According to FRL the said letter was issued by FCPL in accordance
with the provisions of FRL SHA which stipulates that the effective date of
FRL SHA would mean the date designated in writing by FCPL after receipt
of any approval from any government authority including the CCI, if
applicable, that may be required by FCPL. The letter dated 19" December,
2019 merely notifies the list of restricted persons as contemplated in Clause
10.3 of FRL SHA.

2.9  According to learned Senior Counsel for FRL, FRL is a listed public
limited company with over three lakhs shareholders and a private contract
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entered into by the Promoters, undertaken in their capacity as shareholders
of FRL, cannot bind FRL. Reliance is placed on the decision reported as

2010 (7) SCC 1 Reliance Natural Resources Limited vs. Reliance Industries

Limited (in short ‘RNRL vs. RIL”) wherein an identical argument canvassed
was rejected.

2.10 Representation of Amazon to the statutory authority/ regulators that
the "transaction™ being in breach of FCPL SHA and FRL SHA and the
resolution dated 29™ August, 2020 passed by the Board of Directors of the
FRL is void, is without any merit for the reason Firstly, FRL’s Board
Resolution does not violate any provision of FRL’s Article of Association or
any provisions of law and, therefore, cannot be considered to be void:;
Secondly, the Board of FRL in compliance with their fiduciary duty owed to
FRL approved the transaction with a view to salvage FRL and its
stakeholders who had been adversely impacted by the Covid-19 pandemic
and the Board approval of -the tr_-ar‘}sa(_:ti'oh Is in the best interest of its
employees, lenders and §hareho|de_rs of FRL; Thirdly, the Board of FRL
approved the transaction inabcofdéﬁté W|th Clause-10 of FRL SHA only
after FCPL accorded its written consent dated 29™ August, 2020 which fact
has been noted by FRL in para-29 of the plaint stating that FCPL has
granted its consent. Fourthly; the'Resolution can be termed void, only if it is
contrary to law and the Board Resolution of FRL is not contrary to law. The
Resolution is fully compliant with FRL’s Article of Association and hence
not ultra vires.

2.11 Amazon’s contention before this Court that Board Resolution is void
as it contravenes FCPL’s Article of Association is also misconceived as the

Board of Directors of FRL cannot be bound by FCPL’s Article of
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Association. Further before the Emergency Arbitrator, Amazon accepted
that the Board Resolution is not illegal or void or contrary to any regulation
or statute.

2.12 Amazon’s case that it was persuaded to invest in FCPL being assured
of certain rights under the FRL SHA, does not confer upon Amazon any
derivative rights under the FRL SHA. Amazon knew, being a foreign
investor, its limit of investment in view of Regulatory Regime in India and
thus it was content with an investment made with the shareholder of FRL.
Reliance is placed on the decisions reported as (2012) 6 SCC 613_Vodafone
International Holdings BV vs. Union of India; RNRL vs. RIL (supra); 2000
(3) Mh LJ 700_Rolta India Ltd vs. Venire Industries Ltd.; 1959 AC 324
Scottish Co-operative Wholesale Society Ltd vs. Mayer and [2009] EWCA
Civ 291 _Hawkes vs. Cuddy to contend, that the Directors of a listed entity

have to act in fiduciary duty and. not merely follow the direction of
Promoters which tantamount to "des_tr‘oy t_hé value of public shareholders and
other stakeholders. [ 1 :

2.13 The WhatsApp chatsb‘etwéén:’thé bérties clearly reveal that Amazon
was aware of the fact that FRL was engaged in the talks to transfer its
business to Reliance since June/July, 2020 and the representation of Amazon
to the Authorities that it only :.came”to know of the transaction on 16"
September, 2020 is false. As a matter of fact, informal discussions were
also held between Amazon and Reliance wherein Reliance informed
Amazon that it was acquiring the assets of FRL when Amazon did not raise
any objection.

2.14 Since Amazon is unlawfully interfering with the lawful transaction

between FRL and Reliance by masquerading the EA order to be an order
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under Section 17(2) of the A&C Act, the same amounts to unlawful
interference with the transaction and is contrary to the business and
economic interests of FRL. Consequently, FRL is entitled to seek an
Injunction against Amazon on the principles governing the tort of unlawful
interference. Reliance is placed on the decisions reported as 1983 WLR 778
Merkur Island Shipping Corporation vs. Laughton & Ors.; [1991] 3 WLR
188 Lonhro PLC vs. Fayed & Ors. and [2007] UKHL 21 OBG Ltd vs. Allan
& Ors.

2.15 Though Amazon contends that the tort of unlawful interference is not

applicable as FRL has failed to produce the contract entered into between
FRL and Reliance, however, this contention of Amazon is contrary to its
own submissions in the application seeking emergency relief before the
Emergency Arbitrator which notes the, alleged breach of FCPL SHA and
FRL SHA on the ground that FRL: has invalidly announced a transaction
with companies of the MDA Gr'oup_-. ‘Furthér the fact that FRL and Reliance
are entering into a tran'sqction" is noted |n the 'scheme which is also in the
knowledge of Amazon. " R

2.16 Learned Senior Counsel for FRL further contends that in Clause-
15.17 in the FCPL SHA it has been explicitly recorded that the
understanding between the Promoters and the Investors was no agreement or
understanding whatsoever in relation to acquisition of shares or voting rights
infor exercising control over FRL and that the company, the Promoters and
the Investors otherwise do not intend to act in concert with each other in any
way whatsoever. However, in the teeth of Clause 15.17 Amazon tries to

exercise control over the working of FRL. It is further stated that FCPL and
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much less Amazon do not even have the status of a minority shareholder and
can thus not interfere by exercising control over FRL.

2.17 Mr.Darius J. Khambata, learned Senior Counsel appearing on behalf
of FRL further contends that the EA order is a nullity and Amazon is
unlawfully interfering in the transaction by masquerading the EA order as a
binding order under Section 17 of the A&C Act. Though the
legality/illegality on merits of the EA order is not an issue in the present suit
but the legal status of the EA order is an issue in the present suit. FRL is not
challenging the legality of the findings in the EA order on merits nor seeking
a declaration as to the invalidity of the EA order but since the Emergency
Arbitrator has no legal status, thus the EA order is not binding, FRL seeks
its relief on the basis that the EA order is a nullity. Since Amazon claims
that the EA order is valid, same is an issue to be decided by this Court.

2.18 Appearance of the FRL before the Emergency Arbitrator was subject
to its objections as to the jurisdicﬁon._ ;a'nd the said objection cannot be
waived. According to Iparned Senior Céurisel, FRL appeared before the
Emergency Arbitrator without 'préj:ucd‘icé tlo. the objection that an Emergency
Arbitrator is not recognized under Part-1 of the A&C Act as is evident from
the letters of FRL dated 6" October, 2010 and 7" October, 2020 to SIAC
and the response dated 12" October, 2020 Thus Amazon’s contention that
FRL waived the objection to the jurisdiction of the Emergency Arbitrator is
false and misconceived.

2.19 Further since the Emergency Arbitrator lacks legal status under Part-1
of the A&C Act, the parties by consent could not confer jurisdiction on the
Emergency Arbitrator. Despite the fact that the order of an Emergency

Avrbitrator is not recognized under Part-1 of the A&C Act, Amazon has
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represented the EA order to be binding on FRL in its letters dated 28"
October, 2020 and 8" November, 2020 addressed to SEBI and the Stock
Exchanges respectively.

2.20 According to learned Senior Counsel for FRL, validity of the
appointment of Emergency Arbitrator has been canvassed on behalf of
Amazon on five counts, that is, (i) Emergency Arbitrator is not incompatible
with Part-1 of the A&C Act, (ii) Part-1 of the A&C Act allows parties to
agree to procedural Rules and in the present case as per the FCPL SHA
parties agreed to be governed by SIAC Rules; (iii) Termination of the
mandate and substitution of Arbitrator has been provided under Section 15
of the A&C Act; (iv) the decisions of this Court reported as 2020 SCC
OnLine Del 721 Ashwani Minda and Jay Ushin Ltd. vs. U-Shin Ltd. and
2016 SCC OnLine Del 5521 Raffles Design International Pvt. Ltd. vs.

Educomp Professional Education' . Ltd. & Ors. recognize emergency

arbitration in India; (v) unless set aside t_hé interim EA order is a decree and
not a waste paper. 14 : bl '

2.21 Responding to thése“p"rt)‘pd:sifibn:s '6énvassed on behalf of Amazon,
learned Senior Counsel states that the legal status of an Emergency
Arbitrator is an issue in this suit even though the plaintiff is not required to
challenge the legality of the EA order before this Court. In para-51 to 64 of
the plaint, the plaintiff has set out as to how the appointment of the
Emergency Arbitrator is a nullity and lacks jurisdiction. In prayers (b) and
(c) in the plaint, plaintiff has sought prayers claiming lack of jurisdiction of
the Emergency Arbitrator. The entire attack of Amazon on FRL’s case is

based on the binding nature of the EA order. Amazon has misrepresented to
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the Regulatory Authorities in its letters claiming the binding nature of the
emergency arbitrator award.

2.22 According to learned Senior Counsel for FRL, arbitration has been
invoked by Amazon in terms of Clause 25.2.1 of the FCPL SHA to which
FRL is not a signatory which may be an International commercial arbitration
seated in Delhi however, the arbitration agreement to which FRL is a party
IS not an International commercial arbitration as FRL SHA contemplates a
purely domestic arbitration. This is a primary conflict in the two arbitration
clauses, one being purely domestic arbitration and the other International
commercial arbitration seated at Delhi, in India. Further in both the
domestic and international commercial arbitration under Part-l, Emergency
Arbitrator is barred, as the remedy for seeking an interim relief before the
Arbitral Tribunal is constituted, is under Section 9 of the A&C Act from a
Court. That being the only remedy available, Amazon cannot bypass the
said remedy and seek appoi-ntmént of‘an ._Er'nbergency Acrbitrator.

2.23 Under Section 1'1(:1) of "the.A&‘C Act an Arbitrator has a degree of
permanence. The A&C Act al‘so"'do:és ho'f "contemplate that for the first six
months there would be one arbitrator and than other one. Further Sections
12 and 13 of the A&C Act which permit a party to challenge the jurisdiction
of an Arbitrator, provide -for 'the “grounds and procedure on which
appointment of the Arbitrator can be challenged. Section 15 of the A&C
Act provides for the manner in which the mandate of an Arbitrator can be
terminated and another Arbitrator can be substituted. It is contended that the
SIAC Rules cannot override the mandatory provisions of Part-1 of the A&C
Act. Referring to Section 2(6) of the A&C Act, it is submitted that the

parties have freedom to authorize any persons including an institution to
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determine a certain issue only where Part-I leaves the parties free to do so.
The said freedom cannot derogate from the mandatory provisions of the
A&C Act. Section 17 of the A&C Act specifically provides that during
arbitral proceedings, a party may only apply to an Arbitral Tribunal for
interim reliefs and prior to the constitution of the Arbitral Tribunal, the
remedy under Section 9 of the A&C Act is the only remedy available to a
party. Further even Section 2 (8) of the A&C Act is applicable, subject to
the situations where Part-l recognizes the parties agreement and does not
override the provisions of Part-I. - Thus Amazon’s reliance on Rule- 1.1 of
the SIAC Rules is of no avail to the extent that SIAC Rules are in derogation
of the provisions of Part-1 of the A&C Act. Moreover, Section 11 (2) of the
A&C Act merely provides parties with the right “to agree on a procedure for
appointing the arbitrator or arbitrators”, The freedom to determine the
procedure of appointment of an Arbitrator/Arbitrators cannot be read so far
as to enable the parties to a‘ppoi‘nt‘Athe; 'Ebmergency Arbitrator, when the
concept of Emergency A(bitratpr Is-not cohtefnplated by the A&C Act.

2.24 Distinguishing the deci"sion'" feﬁed u'p'bn by Amazon reported as 2017
(2) SCC 228 Centrotrade Minerals and Metal Inc. vs. Hindustan Copper

Limited it is stated that in the said decision the Court was dealing with a two
tier arbitration. Recognition of the two tier arbitration is not akin to an
emergency arbitration which is not recognized under the A&C Act and
hence, the said decision has no applicability to the facts of the present case.
Distinguishing the decision relied upon by Amazon reported as 2014 (11)
SCC 560 Antrix Corporation Limited vs. Devas Multimedia Pvt. Ltd., it is

contended that in the said decision the party had filed a petition under

Section 11 after having nominated an Arbitrator pursuant to the ICC Rules

Signing Date;24.12.2020
10:52:53

Signature Not Verified
CS(COMM) 493 of 2020 p%@l%zgggﬁﬁjugw



WWW.LIVELAW.IN

however, in the present case FRL has not appointed any nominee arbitrator.
Hence the decisions are of no assistance and in any case they do not deal
with the concept of an emergency arbitration.

2.25 Even the decision reported as 2002 (2) SCC 572 Narayan Prasad

Lohia vs. Nikunj Kumar Lohia, relied upon on behalf of Amazon has no

application to the facts of the present case as in the said case two Arbitrators
were appointed and the Court held that the appointment of two Arbitrators
would not frustrate Section 10 of the A&C Act as in the event the two
Arbitrators arrive at conflicting views, they could very well appoint a third
Arbitrator to act as a presiding Arbitrator. Reliance of Amazon on the Rules
of Delhi International Arbitration Centre (“DIAC Rules”), Mumbai Centre
of International Arbitration (“{MCIA Rules”) and Madras High Court
Arbitration Centre (“MHCAC Rules”) which provide for emergency
arbitration procedures to contend that emergency arbitration is recognized
under the A&C Act is also \misco_n(‘:eiv_ed as DIAC, MCIA and MHCAC
Rules cannot override thg manda-tory ‘proyisfons of the A&C Act. Further
these Rules have been 'mad‘é”flé:xri:lile" sb"' as to apply to foreign seated
arbitrations as well and the Rules were framed in anticipation of the
amendment proposed by 246" Law Commission Report which sought
amendment to Section- 2(1)(d): of the A&C Act to include emergency
arbitration which was not accepted by the Parliament.

2.26 Reliance of Amazon on the decisions in Raffles (supra) and 2020 SCC
Online Del 631 Goodwill Non-Woven P. Ltd vs. Xcoal Energy & Resources

LLC is also misconceived as the said decisions pertain to foreign seated
arbitration governed by Part-11 of the A&C Act wherein the proceedings
under Section 9 were filed for de-novo interim relief before the Indian Court
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despite the foreign emergency award. Since the present arbitration is
governed by Part-1 of the A&C Act to which definition of Arbitral Tribunal
under Section 2(1)(d) of the A&C Act applies, which does not contemplate
Emergency Arbitrator, appointment of an emergency arbitrator is thus a
nullity and contending the validity of the said EA order, the acts of Amazon
representing to the regulators/statutory authorities amount to tortiuous
interference in the rightful business of FRL. It is thus contended that since
the concept of Emergency Arbitrator is alien to the Part-1 of the A&C Act,
the EA order is wholly without jurisdiction and a coram non judice. The EA
order being a nullity, it need not be set aside by a Court and is required to be
ignored for lack of legal status. Reliance is placed on the decisions reported
as 1990 (1) SCC 193 Sushil Kumar Mehta vs. Gobind ram Bohra, 1991 (3)
SCC 136 Ajudh Raj & Ors. vs. Moti; Manu/SC/0372/1966 Mohd. Murtiza
Khan vs. State of M.P. and 1969 (2)' SCC 883 Sheolal & Ors. vs. Sultan &
Ors. :

2.27 The decisions relied upan by Amazon for the proposition that an order

has to be challenged to 'asser"t"cdrafﬁ' non "judice are not applicable to the
facts of the present case as in the said cases there was no inherent lack of
jurisdiction to pass the order as in the present case with the Emergency
Arbitrator Therefore, due to thé lack of jurisdiction even in collateral
proceedings, this Court can hold that the Emergency Arbitrator has no legal
status under Part-1 of the A&C Act and thus the EA order is a nullity.

Contentions on behalf of Defendant Nos.2 to 13

3.1 Mr.Mukul Rohtagi, learned Senior Counsel appearing on behalf of
defendant Nos.2 to 13 contended that on 5" October, 2020 Amazon issued a
notice invoking arbitration under Clause-25.2 of the FCPL SHA under the
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SIAC Rules. The only persons who were party to the FCPL SHA were
Amazon and defendant Nos.2 to 13 and not FRL. Before the Emergency
Arbitrator, defendant Nos.2 to 13 raised the objection that the FCPL SHA
was governed by the A&C Act and the concept of an Emergency Arbitrator
prior to the constitution of an Arbitral Tribunal is foreign to the A&C Act
and hence the Emergency Arbitrator cannot be recognized as coram judice
for granting any reliefs under the A&C Act. Despite challenging the
jurisdiction of the Emergency Arbitrator to grant interim relief as the said
jurisdiction under the A&C Act is either vested in the Court in terms of
Section 9(1) of the A&C Act or before the Arbitral Tribunal once it is
constituted under Section 9(3) of the A&C Act, the Emergency Arbitrator
passed the EA Order. ;

3.2 Itis well settled that an Arbitral Tribunal is constituted either on the
basis of agreement between the.partiés or under Section 11 of the A&C Act
and in the present case there: was neithe_r an agreement between the parties
nor a direction under Seﬁction "lli.of the A&C Act for appointment of the
Emergency Arbitrator Uhder“'Secfioﬁ‘;zi(6)"'read with Section 19 (2) of the
A&C Act, derogation of the A&C Act is only possible where the A&C Act
itself permits the parties to derogate therefrom. Further Section 9 of the
A&C Act does not contain the phrases‘like “subject to any agreement to the
contrary” or “unless otherwise agreed by the parties”, thus, the parties
cannot derogate from Section 9 of the A&C Act. The parties cannot by
consent confer jurisdiction upon a body not recognized under the A&C Act
to pass any interim relief prior to the constitution of the Arbitral Tribunal.
The SIAC Rules are merely procedural in nature and cannot provide a

substantive jurisdiction to a Forum to grant interim reliefs other than what is
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mandated under Part-1 of the A&C Act in Sections 9 and 17. Emergency
Arbitrator is a creature of Rule 30.2 of the SIAC which is foreign to the
A&C Act. The seat of arbitration as per the FCPL SHA being at New Delhi,
any interim relief could have been claimed by a party prior to the
constitution of the Arbitral Tribunal only before a Court defined under
Section 2 (1) (e) read with Section 9 of the A&C Act. The A&C Act does
not allow the parties to agree to the rules which provide or create substantive
rights to either of the parties which are not in consonance with Part-I of the
A&C Act. Further SIAC Rules prohibit a challenge/review or any order
passed by the Emergency Arbitrator which in itself shows that the
Emergency Arbitrator’s award is not under Section 17 of the A&C Act.
Thus the Emergency Arbitrator lacked inherent jurisdiction under the
provisions of the A&C Act. Though these issues were raised before the
Emergency Arbitrator however,.the same were not considered.

3.3  Mr.Vikram Nankani, learned Sen.iof Counsel appearing on behalf of
FCPL contends that FCRL has already gfanied its consent to FRL for the
transaction with Reliance in térm"é'df"the"ifRL SHA which fact is noted in
para-29 of the plaint by acknowledging the FRL’s letter dated 29" August,
2020, which was issued pursuant to the Board ‘Resolution dated 29" August,
2020 of FCPL. Mr.Nankani also sought time to file the statement of truth in
support of the letter dated 29th August, 2020, in his submissions on 20th
November, 2020, which this Court declined as the same can be filed while

completing formal pleadings with the written statements and replications.
Contentions on behalf of Defendant Nos. 14 & 15

4.1 Dr.Abhishek Manu Singhvi, learned Senior counsel on behalf of
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Reliance contends that the EA order is a nullity in law and incapable of
enforcement under Part-1 of the A&C Act. The proceedings before the
Emergency Arbitrator are void as it is coram non judice. A plain reading of
Clause 25 of the FCPL SHA providing for arbitration clearly notes that the
substantive law of arbitration is the Indian Arbitration and Conciliation Act,
1996 and the SIAC Rules merely prescribe the procedure for the arbitration
proceedings. In case of conflict with Indian substantive law, the provisions
of the A&C Act will prevail and apply mutatis mutandis. The seat of
arbitration being New Delhi, the arbitration proceedings are governed by
Part-1 of the A&C Act. Under Part-1 of the A&C Act, interim order can only
be passed under Section 9 or 17 of the A&C Act. The Emergency Arbitrator
being a temporary creature under the SIAC Rules is not the Arbitral
Tribunal and has no jurisdiction to pass orders under Section 17 of the A&C
Act. | _

4.2 Reiterating the provisions unde‘r,th_e SIAC Rules and Section 11 of the
A&C Act relating to the gppointment of Arbiiral Tribunal, Sections 13 to 15
and 32 of the A&C Act relating'-td"’th"e 'rﬁanner in which the mandate of
Arbitral Tribunal can be terminated and Sections 14 or 15 for appointment
of a substitute arbitrator, it is_contended that under Part-I of the A&C Act
there is no scope of appointment of different Arbitral Tribunals for various
stages of arbitral proceedings viz. Emergency Arbitrator at the initial stage
whose mandate automatically ends when the Tribunal is constituted.

4.3 Under Section 17 (2) of the A&C Act, an interim order of an Arbitral
Tribunal is enforceable as an order of the Court however, an interim order of
an Emergency Arbitrator under the SIAC Rules is temporary in nature and

ceases to be binding automatically if the Arbitral Tribunal is not constituted
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within 90 days. Further Rule 12 of the Schedule-1 of the SIAC Rules
purports to preclude the parties from appealing against an order of the
Emergency Arbitrator, despite the fact that Section 37(2) (b) of the A&C
Act confers the statutory right of appeal against an interim order passed by
the Arbitral Tribunal under Section 17 of the A&C Act.

4.4 The concept of Emergency Arbitrator is antithetical to Section 9 of
the A&C Act. In Raffles (supra) this Court in para-104 noted that the
emergency award passed by the Arbitral Tribunal cannot be enforced under
the A&C Act and the only method for enforcing the same would be to file
the suit. Further Clause -25.2.1 of the FCPL SHA specifically provides for
arbitration as per the SIAC Rules “as may be modified by the provisions of”
Indian Law. The parties, therefore, recognized that the SIAC Rules cannot
override the provisions of Indian law and the A&C Act and were subject
thereto. | |

45 Since Amazon is misrépre_se‘nting the legality of the EA order
claiming that it binds FRL and thereby céusing prejudice not only to FRL
but to Reliance also by ésking'thé:R:égulét.drs to deny statutory permissions
for the valid and legal transaction inter-se FRL and Reliance, its invalidity
can be set up even in collateral proceedings.- . Reliance is placed on the
decision reported as 1990 (1) SCC 193 Sushil Kumar Mehta vs. Gobind Ram

Bohra to contend when a decree passed by a Court is nullity and is non-est,

its invalidity can be set up even at the stage of execution or in collateral
proceedings. The Single Integrated Transaction in the FRL SHA, FCPL
SHA and FCPL SSA, as claimed by Amazon is violative of the FEMA FDI
Regulations and SEBI (Substantial Acquisition of Shares and Takeovers)
Regulations, 2011.
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4.6 The UNCITRAL Model Law also does not contain any provision in
relation to an Emergency Arbitrator. Since the Indian Arbitration and
Conciliation Act is based on the UNCITRAL Model Law, it does not
contemplate appointment of an Emergency Arbitrator which position of the
law is affirmed by the Supreme Court in the decision reported as 2004 (3)
SCC 155 Firm Ashok Traders & Anr. vs. Gurumukh Das Saluja & Ors.

4.7  Chapter XV of the Companies Act, 2013 read with the Companies

(Compromise, Arrangement and Amalgamations) Rules, 2016, the National
Company Law Tribunal Rules, 2016 and the Securities and Exchange Board
of India (Listing Obligations and Disclosure Requirements) Regulations,
2015 (‘SEBI LODR’) form a complete‘ code governing all aspects of the
scheme of arrangement between the company, its members and its creditors.
4.8 The Board of Directors of FRL vide Resolution dated 29" August,
2020 have approved the transaction in ‘a properly constituted meeting at
which the majority of the- D'irec_to‘rs ._Vbtéd in favour of the proposed
transaction. T '

4.9 It is thus prayed that Amé:zoﬁ'beﬁi.hjuncted from interfering in the

transaction between FRL and Reliance.

Contentions on behalf of-Amazon

5.1 According to Mr. Gbpall Subramanium, learned Senior counsel
appearing on behalf of Amazon the suit as filed by the plaintiff seeking an
anti-arbitration injunction, anti-suit injunction and injunction with respect to
communication to statutory authorities is not maintainable. The arbitration
proceedings having commenced on 5" October, 2020 under Part 1 of the
A&C Act in respect of a valid and subsisting arbitration agreement which
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has not been challenged, the relief as sought are barred under Section 5 read
with Section 8 of the A&C Act. Further, the relief of anti-suit injunction is
also barred by Section 41(b) of the Specific Relief Act, 1963. The reliefs of
FRL seeking to restrain Amazon from addressing communication to
statutory authorities, objecting to the transaction including by relying on the
order of the Emergency Arbitrator also cannot be granted for the reason
representations have already been made to the statutory authorities, who
have already taken cognizance of the arbitration proceedings and the EA
order and have sought responses-from FRL and Amazon. Further, relief
sought by FRL is contrary to the stand before the Emergency Arbitrator that
Amazon was free to place its objectiohs regarding the transaction before
appropriate statutory and regulatory authority. The reliefs sought in the
interim application under Order XXXIX Rule 1 & 2 CPC seeking temporary
Injunction are identical to the.final relief sought in the suit and hence the
said relief cannot be granted.l . 'I'_hé; prayér in the application is for an
intermediary injunction §eeking ;restOratién of the status-quo ante, which
cannot be granted as 'FRL‘.' hasl"ﬁét:rhéde out any case for grant of
extraordinary relief at the interim stage.

5.2 The present suit is an abuse of the process, of the Court for the reason
FRL has participated in the arbittation proceedings that commenced on 5"
October, 2020 and after appearing before the Emergency Arbitrator filed
various submissions including those raised in the present suit. FRL
continues to participate in the arbitration proceedings and has filed a
response to Amazon’s notice of arbitration on 21% November, 2020.
Therefore FRL recognises that the proper forum for raising its objection is in

the arbitration proceedings.
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5.3 In the present suit, the EA order has not been challenged and cannot
be challenged. Despite the fact there is no challenge to the EA order in the
present suit, FRL and defendant No.2 to 13 during the course of arguments
have made an endeavour to show that EA order is illegal and hence cannot
be acted upon. Without challenging the EA order, FRL seeks to claim it to
be a nullity in the present proceedings. This is impermissible as a collateral
challenge cannot be maintained under the Indian Law.

5.4 Though FRL has not seriously questioned the Emergency Arbitrator’s
findings about the applicability of the ‘group of companies’ doctrine and/or
the theory of implied consent in these proceedings, however FRL continues
to argue that it was not a signatory to the arbitration agreement in FCPL
SHA. The issues agitated before the Emergency Arbitrator cannot be re-
agitated in the present proceedings. During the course of arguments neither
FRL nor defendant Nos.2 to 13 have addressed arguments on the breaches
committed of the FCPL SHA and F.RL S_HA. Thus, no case is made out for
the present action to sa'felguard' the trahsac%tioh, which is post the EA order,
premised on a breach and an éftéffhbught with the sole motive of a
collateral challenge. Therefore, no case of tortious interference is made out.
5.5 Learned Senior counsel for Amazon takes serious objection to the
filing of the documents dated 29" August, 2020 filed by FRL and FCPL on
12™ November, 2020 before this Court without being accompanied by a
statement of truth. This document was not produced before the Emergency
Arbitrator and in this regard a finding has been returned by the Emergency
Arbitrator. Further this document dated 29" August, 2020 is not produced
along with Board Resolution of either FCPL or FRL which has authorized it
to consent to the transaction. It is contended on behalf of Amazon that FRL
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has suppressed material documents. The e-mail dated 9" April, 2020 has
only the first spreadsheet which is also illegible and the remaining
documents have not been filed which have been now filed by Amazon in its
additional compilation at pages 1 to 10. Further FRL has also not produced
the entire chain of correspondence which demonstrates Amazon’s
engagement with Biyanis for finding a resolution for FRL.

5.6  The principle of ‘party autonomy’ entitles Amazon to seek emergency
relief under the SIAC Rules and such choice is enforceable under Section
2(8) of the A&C Act as SIAC Rule have been incorporated in the arbitration
agreement. Reliance is placed on the decision in (2017) 2 SCC 228

Centrotrade Minerals v. Hindustan ‘Cobper Limited. The EA order was
passed under Rule 30.2 of the SIAC Rules read with Rule 8, Schedule | to

the SIAC Rules which empowers the Emergency Arbitrator to pass interim

order, pending constitution of .the Atbitral Tribunal to protect and preserve
the subject matter of the dispu'te.‘_- F,urihéf Section 2(6) of the A&C Act
authorizes parties to chbqse the authority fo determine any issue unless Part
| of the A&C Act expfesslg(’diéatiéWs such determination. Reliance is
placed on the decision in (2014) 11 SCC 560 Antrix Corporation Limited V.
Devas Multimedia. - In terms of Rule 12 of the SIAC Rules, the EA order is

binding on FRL and the. same' can“be challenged only in appropriate
proceedings. The EA order is an interim measure passed by an Arbitral
Tribunal under Section 17(1) of the A&C Act and thus enforceable under
Section 17(2) of the A&C Act. The EA order cannot be treated as a mere
‘waste paper’, especially when parties have agreed that it would be binding
on them. Reliance is placed on (1969) 2 SCR 244 Satish Kumar v. Surinder

Kumar.
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5.7 An Emergency Arbitrator constitutes an ‘Arbitral Tribunal’ for the
purpose of passing the EA order for the reason Firstly, because Section
2(1)(d) of the A&C Act defines an Arbitral Tribunal to mean ‘a sole
arbitrator or a panel of arbitrator’. Therefore, Emergency Arbitrator is an
arbitrator under the SIAC Rules and accordingly under the A&C Act;
Secondly, an Arbitral Tribunal will comprise an Emergency Arbitrator in
terms of Section 2(8), Section2(1)(d) of the A&C Act and the SIAC Rules in
accordance with the principle of party autonomy; Thirdly, under the SIAC
Rules, the Emergency Arbitrator occupies the position of and functions as an
arbitrator till the Arbitral Tribunal is fully constituted. Rule 1.3 of the SIAC
Rules defines an ‘Emergency Arbitrator’ as ‘an arbitrator appointed in
accordance with Para 3 of Schedule I’. Besides several other provisions of
SIAC Rules such as Rule 38, 39 and Schedule I, reinforce that an
Emergency Arbitrator occupies the p'osition of an arbitrator and functions as
an arbitrator. Further there-is 'noth‘ing._ in the A&C Act which prohibits,
disempower or nullify : proceedi‘n‘gs‘ béfofe an Emergency Arbitrator.
Reliance is placed on the deQiSioh"iﬁ"’(ngé') 3 SCC 573 K.K. Modi v. K.N.
Modi. Submission of FRL that since an Emergency Arbitrator is not
expressly provided under the A&C Act, it must follow that the A&C Act

prohibits emergency arbitration'is fallacious. In Centrotrade Minerals
(supra) Supreme Court held that merely because the A&C Act does not

expressly recognize the procedure agreed to by the parties, in exercise of the

‘grund norm’ of ‘party autonomy’ the A&C Act does not prohibit such a

procedure. It is on this basis that in Centrotrade Minerals Supreme Court

upheld a two-tier arbitration to be valid under the A&C Act even though the

same is not contemplated expressly in the A&C Act. Reliance is also placed
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on the decision in (2002) 3 SCC 572 Narayan Prasad Lohia v. Nikunj

Kumar Lohia.
5.8 Contention on behalf of the FRL that Section 15 of the A&C Act

implicitly ~ prohibits the appointment of an Emergncy Arbitrator is

misconceived for the reason Section 15(1)(b) read with Section 16(2) of the
A&C Act provide that the mandate of an arbitrator may terminate by or
pursuant to an agreement of the parties and another arbitrator or arbitrators
may be appointed. Further the SIAC Rules, inasmuch as they provide for an
Emergency Arbitrator to function before an Arbitral Tribunal is fully
constituted, represents this agreement of parties under Section 15(1)(b) of
the A&C Act. Therefore, the A&C Act contemplates different arbitrators
adjudicating at different stages of the Arbitral Tribunal.

5.9 FRL’s contention that the term ‘Arbitral Tribunal’ cannot include an
‘Emergency Arbitrator’ for the reasoh the same though suggested in the Law
Commission’s recommendation initsg246:thbreport, was not accepted by the
Parliament, is incorrect. . The'fact that the Parliament did not accept the
recommendations of the'246“T Law ré;oﬁqrh.i'ésion’s report has no bearing on
the interpretation of the provision in the A&C Act, as held in the decision in
(2020) SCC Online 656 Avitel Post Studioz Limited v. HSBC PI Holdings

(Mauritius) Limited and Ors: By mutual agreement parties can agree to a

remedy such as an Emergency Arbitrator and since an Emergency Arbitrator
constitutes an Arbitral Tribunal, the Courts ought to refrain from acting by
virtue of Section 9(3) of the A&C Act. Further rules under many arbitration
institutions in India i.e. DIAC, MCIA, MHCAC provide for Emergency
Arbitrators. FRL’s contention that these arbitration centres deal with foreign

seated arbitration and not arbitration governed under the A&C Act is
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incorrect for the reason, the rules of these centres provide that the orders of
an Emergency Arbitrator shall be enforceable in the manner as provided in
the A&C Act. Therefore, the proceedings before the Emergency Arbitrator
were valid under the Indian law and the EA order constitutes an interim
measure under Section 17(1) of the A&C Act enforceable as an order of the
Court under Section 17(2) of the A&C Act.

5.10 Referring to the decisions in (2016) 9 SCC 44 Anita International v
Tungabadra Sugar Works; (2011) 3 SCC 363 Krishnadevi Malchand v.
Bombay Environmental Action Group; (2002) 7 SCC 46 Prakash Narain v.

Burmah Shell learned counsel for Amazon contends that unless an order is

set aside, the same is valid and cannot be indirectly challenged in collateral
proceedings. Thus the challenge of FRL to the EA order in the present suit
Is not maintainable. Since the EA order. is an interim measure under Section
17(1) of the A&C Act, it is deemed to be an order of the Court under Section
17(2) of the A&C Act and can be chéllengéd only in the manner prescribed
by law and not other\lee Contentlon of FRL that since the EA order is
without jurisdiction and a' coram non Judlce hence, not required to be
challenged as per the requirement of law and order in this respect thereto can
be passed by this Court in the present proceedings is misconceived.
Reliance is placed on the decision in (1997) 3 SCC 443 Tayabbhai M.

Bagasarwalla v. Hind Rubber.

5.11 It is further contended that the EA order has been passed in exercise
of jurisdiction by the Emergency Arbitrator under the SIAC Rules and there
Is a distinction between existence of jurisdiction and any issue relating to
exercise of jurisdiction. Jurisdiction is defined as the authority to decide or

take cognisance of the matters presented in a formal way for decision.

Signature Not Verified
CS(COMM) 493 of 2020 p%@l%&é@?ﬁtﬁjugw

Signing Date;24.12.2020
10:52:53



WWW.LIVELAW.IN

Reliance is placed on the decision in (1919) XXIV CWN 723 Hriday Nath
Roy v. Ramachandra Barna and (1962) 2 SCR 747 Hira Lal Patni v. Sri

Kali Nath. The Emergency Arbitrator derives the jurisdiction from the

arbitration agreement in the FCPL SHA which incorporates the SIAC Rules
and under Rule 30.2 of the SIAC Rules, parties are entitled to seek
emergency interim relief pursuant to the procedures set out in Schedule I.
The arbitration agreement in FCPL SHA having not been challenged in
these proceedings, the Emergency Arbitrator was thus clothed with the

authority to adjudicate the disputes between the parties. [see (2007) 8 SCC

559 Carona v. Parvathy Swaminathan]. In terms of Rule 7 and 12 of the

Schedule | to the SIAC Rules, the Emergency Arbitrator was thus
empowered to rule on his own jurisdiction as also provided under Section 16
of the A&C Act.

5.12 Referring to Gary Born, International Arbitration Agreements and

Competence-competence -in - Gary X Bbrn,lnternational Commercial
Arbitration (2nd ed., 2014) and Redfern and Hunter, Agreement to Arbitrate

in Redfern and Hunter on I'ntér'naiti(jﬁal Arbitration, learned senior counsel

emphasises the applicability of the principle of competence-competence and
the supremacy of the arbitration agreement which empowers an arbitrator to
rule on its own jurisdiction. ‘Reliance Is also placed on the decisions
reported as (2016) 10 SCC 386 A. Ayyasamy v. A. Paramasivam, and (2014)
5 SCC 1 Enercon (India) Limited and Ors. V. Enercon GmBH. Therefore,
there is no basis to contend that Emergency Arbitrator lacks inherent

jurisdiction. Further from the relief sought it is evident that FRL’s grievance

stems from the outcome of the proceeding before the Emergency Arbitrator
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and not from the proceeding itself and hence no collateral challenge to the
EA order can be maintained in these proceedings.

5.13 Inresponse to the FRL’s argument that it was not a party to the FCPL
SHA reliance is placed on the decisions in (2013) 1 SCC 641 Chloro
Controls India (P) Ltd. v. Severn Trent; (2018) 16 SCC 413 Cheran
Properties v. Kasturi; (2019) SCC Online SC 995 MTNL v. Canara Bank
and (2017) SCC Online Del 11625 GMR Energy v. Doosan Power to

contend that non-signatories can also be bound as parties to the arbitration

agreement. :

5.14 Learned Senior counsel for Amazon contends that the agreements i.e.
FRL SHA, FCPL SHA and FCPL SSA were negotiated at the same time
amongst Amazon, FRL, FCPL and the Biyanis. The future group, including
FRL was represented by a common team of legal counsel. Further, FRL
SHA though executed on 12" Augu"st, 2019 became effective only on 19"
December, 2019 vide letter dated 19" De:cémber, 2019 issued by FCPL to
FRL, once FCPL commu:nicate.d the. list orf' restricted persons under the FRL
SHA. These facts were 'duly','cbn's'idvélr'ed by the Emergency Arbitrator, who
held that besides these facts, the terms of the agreement established ‘cogent
commonality, intimate inter-connectivity and undeniable indivisibility of the
contractual agreements’. In the present proceedings FRL has not seriously
questioned the application of theory of implied consent and the doctrine of
‘group of companies’ as applied by the Emergency Arbitrator.

5.15 Contention on behalf of FRL that reading of the FRL SHA and FCPL
SHA as one single transaction would give Amazon control over FRL is
incorrect, as the same proceeds on the fundamentally mistaken assumption
that FCPL, de-hors the Biyanis, acquired control of FRL under the FRL
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SHA. Inthe FCPL SHA, Biyanis excluding FCPL, have been defined as the
existing shareholder and thus FCPL is not part of Biyanis for the purpose of
FRL SHA. FCPL on a standalone basis does not have any positive control
over FRL under the FRL SHA, as it has only 9.82 % shareholding in FRL
and has no right to appoint any director on the Board of FRL. FCPL (and
hence Amazon) has only negative/protective rights, including protective
rights relating to the continued operation of FRL to the same business.

Relying upon the decision in Arcelor Mittal (supra) it is contended that

preventing a company from doing what the latter wants to, is by itself not
control. Therefore, the consequence of treating FCPL SHA and the FRL
SHA as a single integrated transaction can only mean that Amazon steps
into the shoes of FCPL and not the Biyanis. Further as FCPL has no control
over FRL, Amazon also cannot have any, greater right than FCPL under the
FRL SHA. ' |

5.16 Reliance of learned Senior: couhse._l on behalf of FRL on Section 15.17
of the FCPL SHA is misconceived. . S‘ectif)n 15.17 of the FCPL SHA has to
be read in the light of 'itscaptidn?i":e." “FRL Call Option and Associated
Matters’. The provision is relevant only if and when the call option is
exercised pursuant to the FCPL SHA upon a change in law event, which is
not the case presently. ‘Therefore, Amazon’s rights under the FCPL SHA
and FRL SHA are only protective of its investment, rights and economic
interest in FCPL and FRL ‘being the direct beneficiary of the money
invested by Amazon’ and such rights do not amount to control.

5.17 Refuting the contentions on behalf of FRL that Amazon’s position
before the Emergency Arbitrator was inconsistent with its representation

before the CCI, it is stated that Amazon’s position in the arbitration
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proceedings and before this Court are consistent with its notification to the
CCl dated 23" September, 2019. Amazon notified the CCI that it had
invested into FCPL and a key basis for that investment was the continued
operation of FRL’s retail business by FRL and the Biyanis. Before the CCI,
FRL also acknowledged and confirmed this understanding by executing the
FRL SHA. The integrated nature of the understanding amongst Amazon,
FCPL, the Biyanis and the FRL was thus set out clearly in the representation
to the CCI.

5.18 It is further contended that the FRL SHA, FCPL SHA and FCPL SSA
constituting a single, integrated transaction do not make the agreement
illegal being in violation of the ForeignExchange laws. Amazon does not
control FRL. FRL forms a part of the future group of companies.
Defendant No.3 and 8 herein are the directors on the Board of FRL;
defendant No.3 being the Executive Chairman and defendant No.8 being the
Managing Director of FRL:" Thus_-, ;[hey, are the person who are entrusted
with substantial power. qf management of the affairs of the company, as
defined under Section 2(54’) of theréombé{nies Act, 2013. At the time of
entering into FRL SHA and FCPL SHA, defendant No.3 to 13 (excluding
FCPL) held 47.2% shares of FRL (which translate into 43.58% of FRL
shares on a fully diluted basis).” Thus defendant No.3 to 13 collectively
(excluding FCPL) are the single largest shareholders of FRL with
fragmented public shareholding and are in de-facto control of FRL.

5.19 Further Amazon’s investment in FCPL does not violate the Foreign
Exchange laws. As per the FEMA (FDI) Rules, foreign investment up to
51% under the government route is permitted with entities engaged in multi-

brand retail trading, subject to other attendant conditions prescribed in the
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FEMA FDI Rules. Further under paragraph 15.1, Schedule | to the FEMA
FDI Rules, foreign investment up to 100% is permitted under the automatic
route in FCPL, which is engaged in ‘cash and carry wholesale trading/
wholesale trading’.

5.20 It is further contended that under Rule 23(1) of the FEMA FDI Rules,
an Indian entity will be considered to have received indirect foreign
investment only if the investment flows from an entity which is not Indian
owned and controlled. In the present case FRL received investment from
FCPL which is an Indian owned and controlled entity. Amazon neither
owns nor controls FCPL in terms of explanation to Rule 23 of the FEMA
FDI Rules which defines ownership. FCPL is owned by the Biyanis and not
Amazon. Further, explanation to Rule 23 of the FEMA FDI Rules defines
“control” to mean “ the right to appoint majority of directors or to control
the management or policy decision™. Amazon does not have right to appoint
majority directors of FCPL and the rig‘ht gkabnted to Amazon under the FCPL
SHA are merely protectlve rlghts that do not relate to the day-to-day
management and operatlon of FCPL or FRL The illustration in the FDI
Policy, 2017 clearly establishes that there will be no indirect foreign
investment in a downstream entity if the upper-tier entity is owned and
controlled by resident Indian citizens.. FCPL is an Indian owned and
controlled entity and any investment received by FRL from FCPL does not
trigger any of the sectoral conditions set out in the FEMA FDI Rules.

5.21 Reliance is placed on the decision in 2017) SCC Online Del 7810

Cruz City vs. Unitech Limited wherein this Court passed adverse

observations on the attempt of parties to wriggle out of contractual

obligations by citing alleged breaches of foreign exchange laws.
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5.22 1t is also contended that in a case of tortious interference with
contract, a party must show that there was a lawful contract and the other
party had no lawful justification to interfere with such a contract. [see
A990) SCC Online Cal 55 Balailal Mukherjee vs. Sea Traders].

5.23 Amazon having demonstrated before the Emergency Arbitrator and

before this Court that the transaction is in egregious breach of the FRL SHA
and FCPL SHA, no case for grant of interim injunction as prayed for is

made out. Consequently, the application be dismissed.
ISSUES

6.1 On the arguments addressed by the parties, following issues arise for
consideration before this Court:
l. Whether the present suit is prima facie maintainable?

[Il.  Whether the Emergency Arbitrator lacks legal status under Part
| of the A&C Act and thus coram non judice?

Il Whether the Resolution dated 29th August, 2020 of FRL is
void or contrary to-any statutery provision?

V. Whether byv.conﬂation of the.FRL SHA, FCPL SHA and FCPL
SSA, Amazon:seeks-to exercise ‘Control' on FRL which is
forbidden under the FEMA FDI Rules?

V.  Whether prima facie a case for tortious interference is made
out by FRL? _
VI.  Whether FRL is entitleéd te an interim injunction?

Whether the present suit is prima facie maintainable

7.1 Objections of Amazon to the maintainability of the present suit
confined to the issues raised in the present application are; firstly, that the
arbitration proceedings having already commenced on 5" October, 2020, the
present suit is an abuse of the process of the Court and secondly, there can

be no collateral challenge to the EA order. It is also stated that all the issues

Signature Not Verified
CS(COMM) 493 of 2020 p%@l%&%@?ﬁtﬁjugw

Signing Date;24.12.2020
10:52:53



WWW.LIVELAW.IN

urged before this Court having already been argued before the Emergency
Arbitrator, the present suit is not maintainable. Learned Senior Counsel for
Amazon relies upon the decisions reported as 2002 (7) SCC 46 Prakash
Narain vs. Burmah Shell, 2011 (3) SCC 363 Krishnadevi Malchand vs.
Bombay Environmental Action Group, and 2016 (9) SCC 44 Anita

International vs. Tungabadra Sugar Works.

7.2 According to Mr. Gopal Subramanium, learned Senior Counsel for
Amazon, the EA order has not been challenged before this Court on merits
and cannot be challenged in the present suit. Further validity of EA order
can only be challenged as per the procedure prescribed under the SIAC
Rules or Part-1 of the A&C. It is stated that the plea of FRL seeking to
discard the EA order on the basis of a self styled judgment declaring it to be
a nullity in the present proceedings, iIs impermissible, as a collateral
challenge cannot be manifested under the Indian law.

7.3 Inresponse, pleas of FRL .are t‘hat_ thé EA order is not in challenge on
merits before this Cdutt and only ‘the_.'lefgal status of the Emergency
Arbitrator and the consequential E:A:‘brde'r'.bn that ground alone is an issue
before this Court. Even if the present suit does not seek a declaration as to
the invalidity of the EA order on merits, this Court has jurisdiction to
entertain the plea of FRL. challenging the legal status of the Emergency
Arbitrator and the same being invalid, the use of EA order by Amazon
before the Statutory Authorities and the Regulators is illegal.

7.4  Mr.Darius J. Khambata, learned Senior Counsel appearing on behalf
of FRL contends that since Amazon is using and relying upon the EA order,
FRL can maintain a challenge to the jurisdiction and validity of Emergency

Arbitrator in the present suit. In this regard he relies upon the decisions
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reported as 1990 (1) SCC 193 Sushil Kumar Mehta vs. Gobind Ram Bohra,
1991 (3) SCC 136 Ajudh Raj & Ors. vs. Moti and MANU/SC/0372/1966
Mohd.Murtiza Khan vs. State of M.P.

7.5 FRL claims that the acts of Amazon in interfering with the rights of
FRL (not a signatory to FCPL SHA) and to other third party i.e. Reliance,

with performance of their obligations under the "transaction™ is illegal,
amounting to tortious interference in lawful acts of FRL and Reliance. The
three grounds urged by FRL to support its plea of tortious interference by
Amazon are; Firstly, that the EA order on the strength of which Amazon
seeks to obstruct the approval of the transaction before the Statutory
Authorities/Regulators is invalid as theEmergency Arbitrator is a coram
non judice; Secondly, Amazon is illegally claiming the Resolution dated
29th August, 2020 of FRL as void and contrary to the statutory provisions;
and Thirdly, by conflation of .the FRL SHA, FCPL SHA and FCPL SSA,
Amazon seeks to exercise ‘control! c‘)\/er_;FRL which is forbidden under the
FEMAFDI Rules. o1} "t 4o Hae 2
7.6 Section 9 of the CPC ‘p.'rdvides:’és"uhder:-

"9. Courts to try all civil suits unless barred-

The Courts shall (subject to the provisions herein contained)

have jurisdiction to try all suits of a civil-nature excepting suits

of which their cognizancé is neither expressly or impliedly
barred."

7.7 Supreme Court in 1995 Supp (4) SCC 286 Most Rev. P.M.A.

Metropolitan v. Moran Mar Marthoma, noting the basic principle of law that

every right has a remedy and every civil suit is cognizable unless it is barred,
held:
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"'28. One of the basic principles of law is that every right has a
remedy. Ubi jus ibi remediem is the well-know maxim. Every
civil suit is cognizable unless it is barred, “there is an inherent
right in every person to bring a suit of a civil nature and unless
the suit is barred by statute one may, at one's peril, bring a suit
of one's choice. It is no answer to a suit, howsoever frivolous
the claim, that the law confers no such right to sue”

7.8 Reading of Section 9 of the Code of Civil Procedure (CPC) makes it
clear that only where the jurisdiction of the civil court is expressly or
impliedly barred, the civil court will have no jurisdiction. In the present case
FRL is asserting its rights to proceed with the transaction with Reliance and
Is aggrieved by the acts of Amazon in interfering with the said transaction,
amounting to tortious interference. ‘Therefore, the cause of action in the
present suit pleaded by FRL being the alleged tortious interference in its
future course of action in entering into the transaction with Reliance,
whereas the cause of action beforé the Emergency arbitrator being the
alleged breach of the FCPL: SHA and ._F.'RFL SHA as pleaded by Amazon
against FRL, the present suit is based-on a distinct cause of action and thus
maintainable. S R

7.9 Plea of learned Senior counsel on behalf of Amazon that since all
these pleas were urged before the Emergency ‘Arbitrator and thus cannot be
reagitated in this suit is also flawed for the reason, factual foundations being
same for different causes of action, overlap of factual and legal issues may
occur, however, the same will not impact the maintainability of the suit.

7.10 Further the present civil suit is also not barred due to the invocation of
Emergency Arbitration by the Amazon. Maintainability of the suit is
determined on the Dbasis of cause of action. Cause of action for

determination before the Emergency Arbitrator was based on the claim of
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Amazon in respect of the breach of two agreements i.e. FCPL SHA and FRL
SHA and a relief consequential to the breach, however the cause of action in
the present suit by FRL is based on the alleged interference of Amazon in
the "transaction” which is essential for the survival of FRL and that the same
amounts to tortious interference entailing a relief of injunction. Further,
merely because Amazon impleaded FRL as a party in the Emergency
Arbitration based on the conflation of the FCPL SHA, FCPL SSA and FRL
SHA as also on the basis of the principle of 'group of companies' that does
not imply that FRL is barred from taking any civil action against Amazon
except through invoking Arbitration for the reason there is no arbitration
agreement between FRL and Amazon as such.

7.11 In the present suit, seeking the relief against tortious interference by
Amazon, one of the grounds urged by FRL is the invalidity of the
Emergency Arbitrator amounting o use of ‘unlawful means' in its
representations to the authorities. Thérefo'reb, also FRL in these proceedings
Is entitled to challenge fhg Iegai status of Eme?gency Arbitrator, to the extent
required for making out the ‘i‘ng'r'ed'i'eﬁfs bf"dnlawful means'.

7.12 The issue in the present suit is not the violation of the EA order or
whether the EA order is binding on FRL or not, but whether this Court can
consider the legal status of the Emergency Arbitrator or that the same can be
decided only in proceedings as envisaged under Part-1 of the A&C Act.

7.13 Supreme Court in the decision reported as AIR 1962 SC 199 Hira Lal
Patni vs. Sri Kali Nath held that the validity of a decree can be challenged in

execution proceedings on the ground that the Court which passed the decree
was lacking in inherent jurisdiction, in the sense that it could not have seisin

of the case, because the subject matter was wholly foreign to its jurisdiction
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or that the defendant was dead at the time the suit had been instituted or
decree passed, or some such other ground which could have the effect of
rendering the Court entirely lacking in jurisdiction, in respect of the subject
matter of the suit or over the parties to it. Therefore, in the case of inherent
lack of jurisdiction in a Court or an authority, the same can be challenged
even in collateral proceedings.

7.14 In a Full Bench Reference, the Calcutta High Court in XXIV The
Calcutta Weekly Notes 723 Hriday Nath Roy & Ors. vs. Ram Chandra

Barna Sarma & Ors., noting - the distinction between existence of

jurisdiction and exercise of jurisdiction held that the authority to decide a
cause at all and not the decision rendered therein is what makes up
jurisdiction; and when there is jurisdiction of the person and subject matter,
the decision of all other questions arising in the case is but an exercise of

that jurisdiction.

7.15 Supreme Court in Sushil’ Kumér .Méhta (supra) held that normally a
decree passed by a Cdurt of competent j'urfsdiction, after adjudication on
merits of the rights of the pa'rties",-'dber'at'é.sz' as res-judicata in a subsequent
suit or proceedings and binds the parties or the persons claiming through
them and its validity should be assailed only in an appeal or revision as the
case may be. It was further held:that however, a decree which is passed by a
Court without jurisdiction over the subject matter or on other grounds which
go to the root of its exercise of jurisdiction/lacks inherent jurisdiction is a
coram non judice. A decree passed by such a Court is a nullity and is non-
est. Its invalidity can be set up whenever it is sought to be enforced or is
acted upon as a foundation for a right, even at the stage of execution or in

collateral proceedings.
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7.16 In Krishna Devi Malchand (supra) relied upon by learned counsel for

Amazon, Supreme Court noted the settled legal position that even if an order
Is void, it requires to be so declared by a competent forum and it is not
permissible for any person to ignore the same merely because in his opinion
the order is void. Supreme Court in the said decision was not dealing with
the issue of the competence of a Court to decide the inherent lack of
jurisdiction of the forum which passed the order, in a collateral proceedings.
Thus the said decision has no application to the facts of the present case.
7.17 Challenge of FRL to the EA order is not on merits and no declaration
for the EA order being invalid or illegal on merits is sought from this Court.
Case of the FRL is that since Amazon is trying to enforce and act upon the
EA order before the Statutory Authority/Regulators and as the Emergency
Arbitrator is a coram non-judice, this Court can go into the validity of the
same to the extent asserted in the présent suit. In the present suit, the cause
of action pleaded by FRL is‘tlhe‘_to‘rtuQUSb Interference by Amazon in its
lawful transaction and'tp determine ‘the_.'ing;redients of the said cause of
action, i.e. whether use of "uhIaV\"/'fui’"'rﬁeé'r.l:s' IS being resorted by Amazon,
this Court is required to return a finding.

7.18 In view of the discussion aforesaid, this Court is of the considered
opinion that prima facie the ‘present suit cannot be held to be not
maintainable on the two grounds urged by Amazon, that is, that the EA
order cannot be challenged in the present proceedings and secondly, that the
grounds urged by FRL before this Court have already been urged and

considered by the Emergency Arbitrator.
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Validity of Emergency Arbitration

8.1 Claim of FRL in the present suit is that the EA order is wholly
without jurisdiction and a nullity as the Emergency Arbitrator lacked legal
status under Part | of the A&C Act and the parties even by consent could not
have conferred jurisdiction on the Emergency Arbitrator being a coram non
judice.

8.2 It is made clear at the outset that this Court is examining only the
issue of the legal status of an Emergency Arbitrator, i.e. whether the same
was permissible in terms of the FCPL SHA and Part | of Act and not in
conflict thereto. This Court is not going into the legality on merits of the EA
order because the same is not under challenge before this Court.

8.3 Relevant clause providing for arbitration in the FCPL SHA under
which Amazon has invoked arbitration is Clause-25 which reads as under:

25. GOVERNING LAW AND DISPUTE RESOLUTION

25.1. Governing Law:
This Agreement shall be' govemed by and construed in
accordance with Laws.of India. -Subject to the provisions
of Section 25.2' (Dlspute Resolution), the courts at New
Delhi, India shall have exclusive jurisdiction over any
matters or Dispute (hereinafter defined) relating or
arising out of this Agreement.

25.2. Dispute Resolution -

25.2.1. Arbitration. ~©
Any dispute, controversy, claim or disagreement of any
kind whatsoever between or among the Parties in
connection with or arising out of this Agreement or the
breach, termination or invalidity thereof (hereinafter
referred to as a “Dispute”), failing amicable resolution
through negotiations, shall be referred to and finally
resolved by arbitration irrespective of the amount in
Dispute or whether such Dispute would otherwise be
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considered justifiable or ripe for resolution by any court.
The Parties agree that they shall attempt to resolve
through good faith consultation, any such Dispute
between any of the Parties and such consultation shall
begin promptly after a Party has delivered to another
Party a written request for such consultation. In the event
the Dispute is not resolved by means of negotiations
within a period of 30 (thirty) days or such different
period mutually agreed between the parties, such Dispute
shall be referred to and finally resolved by arbitration in
accordance with the arbitration rules of the Singapore
International Arbitration Centre (“SIAC”), and such
rules (the “Rules’’) as may be modified by the provisions
of this Section 25 (Governing Law and Dispute
Resolution). - This Agreement and the rights and
obligations of the parties shall remain in full force and
effect pending the award in such arbitration proceeding,
which award, if‘appropriate, shall determine whether
and when any termination shall become effective.
25.2.2.Seat and Venue of Arbitration.

The seat and venue of the arbitration shall be at New
Delhi unless otherwise agreed between the Parties to the
Dispute and the arbitration shall-be conducted under and
in accordaneewith this Section'25 (Governing Law and
Dispute Resolution): - This 'choice of jurisdiction and
venue shall not prevent either Party from seeking
injunctive reliefs in any appropriate jurisdiction. ”

: (Emphasis supplied)

8.4 As noted above, FCPL and Amazon agreed that the agreement shall

be governed by and construed in accordance with the laws of India and
subject to provisions of Clause 25.2, the Courts at New Delhi, India shall
have exclusive jurisdiction over any matters or disputes relating to or arising
out of the agreement. Further, any dispute, controversy or claim between the
parties arising out of the agreement or the breach, termination or invalidity

thereof, failing amicable resolution through negotiations, was to be resolved
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through arbitration. The parties further mutually agreed that the said dispute
shall be referred and finally resolved by arbitration in accordance with the
Arbitration Rules of SIAC and such Rules as may be modified by the
provisions of Clause 25. It is thus agreed between the parties that though the
law of contract and the law of arbitration agreement was Indian law with
exclusive jurisdiction of Courts at New Delhi, however, the arbitration
would be conducted and governed by the Rules of SIAC and such Rules as
may be modified by the provisions of Clause 25 of the SHA. Therefore, the
arbitration between FCPL ‘and Amazon is an International Commercial
Arbitration seated in New Delhi, India and governed by Part | of the A&C

Act, however, conducted in accordance with SIAC Rules.

8.5 Contention on behalf of FRL is that since an Emergency Arbitrator is
outside the scope of Part | of the A&C Act which provides for a remedy for
seeking interim relief, prior to the constitution of the arbitral tribunal, before
a Court under Section 9 of ‘the A&C. Act the EA order is without
jurisdiction and invalid. However contentlon on behalf of Amazon is that
since parties under the FCPL SHA voluntarlly choose the Arbitration Rules
of SIAC as the governing law of dispute resolution and the SIAC Rules
provide for appointment of an Emergency Arbitrator and seeking interim
relief thereunder, there is no" want of jurisdiction in the Emergency
Arbitrator, thus this plea of FRL is fundamentally flawed.

8.6  The provisions of the A&C Act which have been adverted to by the
parties and relevant to the present case i.e. Sections 2(1)(d), 2(2), 2(6), 2(8),
9(1)(i), 9(2) & (3), 17(2) (ii) and 17(2) read as under:

“2. Definitions. (1) In this Part, unless the context otherwise
requires,-
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@ xx xx XX
(b) xx xx XX
(d) “arbitral tribunal” means a sole arbitrator or a panel of
arbitrators;
(2) This Part shall apply where the place of arbitration is in
India:
[Provided that subject to an agreement to the contrary, the
provisions of sections 9, 27 and clause (a) of sub-section (1)
and sub-section (3) of section 37 shall also apply to
international commercial arbitration, even if the place of
arbitration is outside India, and an arbitral award made or to
be made in such place is enforceable and recognised under the
provisions of Part Il of this Act.]
XXX XXX XXX
(6)  Where this Part, except section 28, leaves the parties free
to determine a certain issue, that freedom shall include the
right of the parties to authorise any person including an
Institution, to determine that issue.
XXX XXX XXX
(8)  Where this Part— S o
(@) refers to the fact that the parties have
agreed or that they'may agree, or
(b) in any other:way réfers to an agreement of the
parties, %GNG S, b bede
that agreement shall-include any arbitration rules referred to in
that agreement. ”
(9) Interim measures, etc., by Court.—[(1)]JA party may,
before or during arbitral proceedings or at any time after the
making of the arbitral award:but. before it is enforced in
accordance with section 36, apply to a court—

(i)  xxx XXX XXX

(i)  for an interim measure of protection in respect of
any of the following matters, namely:—

(a) the preservation, interim custody or sale of any
goods which are the subject-matter of the arbitration
agreement;

(b) securing the amount in dispute in the
arbitration;

Signature Not Verified
CS(COMM) 493 of 2020 p%@l%&%@?ﬁtﬁjugw

Signing Date;24.12.2020
10:52:53



WWW.LIVELAW.IN

(c) the detention, preservation or inspection of any
property or thing which is the subject matter of the
dispute in arbitration, or as to which any question may
arise therein and authorizing for any of the aforesaid
purposes any person to enter upon any land or building
in the possession of any party, or authorising any
samples to be taken or any observation to be made, or
experiment to be tried, which may be necessary or
expedient for the purpose of obtaining full information or
evidence;

(d) interim injunction or the appointment of a
receiver;

(e) such other-interim measure of protection as
may appear to the Court'to be just and convenient,
and the Court shall have the same power for making
orders as it has for the purpose of, and in relation to, any
proceedings before it.

(2) Where, before the commencement of the arbitral
proceedings, a Court passes an order for any interim measure
of protection under sub-section (1), the arbitral proceedings
shall be commenced within a:period. of ninety days from the
date of such order or- within:such further time as the Court may
determine.
(3) Once the arbitral trlbunal has been constituted, the Court
shall not entertain an’ appllcatlon under sub-section (1), unless
the Court finds that circumstances exist which may not render
the remedy provided under section 17 efficacious.
XXX XXX XXX
(17) Interim measures ordered: by arbitral tribunal.—(1) A
party may, during the arbitral proceedings 2***, apply to the
arbitral tribunal—

0] XXX XXX XXX

(i) for an interim measure of protection in respect of
any of the following matters, namely:—

(a) the preservation, interim custody or sale of any
goods which are the subject-matter of the arbitration
agreement;

(b) securing the amount in dispute in the arbitration;
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(c) the detention, preservation or inspection of any
property or thing which is the subject matter of the
dispute in arbitration, or as to which any question may
arise therein and authorizing for any of the aforesaid
purposes any person to enter upon any land or building in
the possession of any party, or authorising any samples to
be taken, or any observation to be made, or experiment to
be tried, which may be necessary or expedient for the
purpose of obtaining full information or evidence;

(d) interim injunction or the appointment of a receiver;

(e) such other interim measure of protection as may

appear to the arbitral tribunal to be just and convenient,
and the arbitral tribunal shall have the same power for
making orders, as the court has for the purpose of, and
in relation to, any proceedings before it.

(2) Subject to any orders passed in'an appeal under section 37,
any order issued by the arbitral tribunal under this section
shall be deemed to be an order of the Court for all purposes
and shall be enforceable ‘under the Code of Civil
Procedure,1908 (5 of 1908), in the same manner as if it were
an order of the Court. . -

8.7 Relevant provisions of SIAC"Rules and the Schedule thereunder,

including providing for E-mergéncy A\rbitration are as under:

1.
1.1

1.2.

1.3

CS(COMM) 493 of 2020

Scope of AppIiCation and Interpretation

Where the parties have agreed to refer their disputes to
SIAC for arbitration or to arbitration in accordance with
the SIAC Rules, ‘the parties shall be deemed to have
agreed that the arbitration shall be conducted pursuant
to and administered by SIAC in accordance with these

Rules.
XXX XXX XXX
In these Rules:

“Award” includes a partial, interim or final award and

an award of an Emergency Arbitrator;

“Emergency Arbitrator” means an arbitrator appointed

in accordance with paragraph 3 of Schedule 1;
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“Rules” means the Arbitration Rules of the Singapore
International Arbitration Centre (6th Edition, 1 August
2016);
“SIAC” means the Singapore International Arbitration
Centre; and
“Tribunal” includes a sole arbitrator or all the
arbitrators where more than one arbitrator is appointed.
XXX XXX XXX
30. Interim and Emergency Interim Relief
30.1 The Tribunal may, at the request of a party, issue an
order or an Award granting an injunction or any other
interim relief it deems appropriate. The Tribunal may
order the party requesting interim relief to provide
appropriate security.in connection with the relief sought.
30.2 A party that wishes to seek emergency interim relief prior
to the constitution of the Tribunal may apply for such
relief pursuant to the procedures set forth in Schedule 1.
30.3 A request for interim relief made by a party to a judicial
authority prior to the constitution of the Tribunal, or in
exceptional circumstances thereafter, is not incompatible
with these Rules.
XXX XXX XRX
SCHEDULE
Emergency Arbitrator A
1. A party that wishes to seek’ emergency interim relief may,
concurrent with or following the filing of a Notice of
Arbitration but prior to the constitution of the Tribunal,
file an application for emergency interim relief with the
Registrar. The party.shall; at the same time as it files the
application for emergency interim relief, send a copy of
the application to all other parties. The application for
emergency interim relief shall include:
a. the nature of the relief sought;
b. the reasons why the party is entitled to such relief;
and
C. a statement certifying that all other parties have
been provided with a copy of the application or, if
not, an explanation of the steps taken in good faith
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to provide a copy or notification to all other
parties.
XXX XXX XXX

6. An Emergency Arbitrator may not act as an arbitrator in

any future arbitration relating to the dispute, unless

otherwise agreed by the parties.

XXX XXX XXX

8. The Emergency Arbitrator shall have the power to order
or award any interim relief that he deems necessary,
including preliminary orders that may be made pending
any hearing, telephone or videoconference or written
submissions by the parties. The Emergency Arbitrator
shall give summary reasons for his decision in writing.

The Emergency Arbitrator .may modify or vacate the
preliminary order, the interim order or Award for good
cause. ‘

XXX XXX XXX

11.  Any interim order or Award by the Emergency Arbitrator
maybe conditioned on provision by the party seeking
such relief of appropriate security.

12.  The parties agree that an order or Award by an Emergency
Arbitrator pursuant to; this:Schedule 1 shall be binding on the
parties from the date it isimade, :and undertake to carry out the
interim order-or Award immediately and without delay. The
parties also irrevocably waive their rights to any form of
appeal, review or recourse to any State court or other judicial
authority with respect to such Award insofar as such waiver
may be validly made.

~

8.8  The Courts of India have for long recognized the legal position that in
an International Commercial Arbitration, there are three sets of law that may
apply, i.e. proper law of the contract; proper law of the arbitration
agreement/lex arbitri; and proper law of the conduct of arbitration/lex
fori/curial law.

8.9  Supreme Court in the decision reported as 1992 (3) SCC 551 National
Thermal Power Corporation vs. Singer Company &Ors. dealt with the
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consequences of parties having chosen a different governing law and
procedural law in an International Commercial Arbitration, though under the
Arbitration Act of 1940 and held:-

26. Whereas, as stated above, the proper law of arbitration
(i.e., the substantive law governing arbitration) determines the
validity, effect and interpretation of the arbitration agreement,
the arbitration proceedings are conducted, in the absence of
any agreement to the contrary, in accordance with the law of
the country in which the arbitration is held. On the other hand,
if the parties have specifically chosen the law governing the
conduct and procedure of arbitration, the arbitration
proceedings will be conducted in accordance with that law so
long as it is not contrary to the public policy or the mandatory
requirements of the law of the country in which the arbitration
is held. If no such choice has been made by the parties,
expressly or by necessary implication, the procedural aspect of
the conduct of arbitration  (as distinguished from the
substantive agreement to arbitrate) will be determined by the
law of the place or seat.of ‘arbitration. Where, however, the
parties have, as in the instant ‘case, stipulated that the
arbitration between them will be .cenducted in accordance with
the ICC Rules, those rules, being.iin many respects self-
contained or self-requlating and constituting a contractual code
of procedure, will govern the conduct of the arbitration, except
insofar as they conflict with the mandatory requirements of the
proper law of arbitration, or of the procedural law of the seat
of arbitration. [See the observation-of Kerr, LJ. in Bank
Mellat v. HellinikiTechniki SA [(1983) 3 All ER 428 (CA)]. See
also Craig, Park and Paulsson, International Chamber of
Commerce Arbitration, 2nd edn. (1990).] To such an extent the
appropriate courts of the seat of arbitration, which in the
present case are the competent English courts, will have
jurisdiction in respect of procedural matters concerning the
conduct of arbitration. But the overriding principle is that the
courts of the country whose substantive laws govern the
arbitration agreement are the competent courts in respect of all
matters arising under the arbitration agreement, and the
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jurisdiction exercised by the courts of the seat of arbitration is
merely concurrent and not exclusive and strictly limited to
matters of procedure. All other matters in respect of the
arbitration agreement fall within the exclusive competence of
the courts of the country whose laws govern the arbitration
agreement. [See Mustil& Boyd, Commercial Arbitration, 2nd
edn.; Allen Redfern and Martin Hunter, Law & Practice of
International Commercial Arbitration, 1986; Russel on
Arbitration, 20th edn. (1982); Cheshire & North's Private
International Law, 11th edn. (1987).]
217, The proper law of the contract in the present
case being expressly stipulated to be the laws in force in
India and the exclusive jurisdiction of the courts in
Delhi in all matters arising under the contract having
been specifically accepted, and the parties not having
chosen expressly or by implication a law different from
the Indian law in regard to the agreement contained in
the arbitration clause, the proper law governing the
arbitration agreement is indeed the law in force in
India, and the competent courts of this country must
necessarily have  jurisdiction. over all matters
concerning arbitration. :Neither the rules of procedure
for the conduct of arbitration contractually chosen by
the parties (the [CCi."Rulesy. hor the mandatory
requirements of the procedure followed in the courts of
the country in which the arbitration is held can in any
manner supersede the overriding jurisdiction and
control of the Indian law and the Indian courts.
28. This means, -gquestions such.as the jurisdiction
of the arbitrator to decide a particular issue or the
continuance of an arbitration or the frustration of the
arbitration agreement, its validity, effect and
interpretation are determined exclusively by the proper
law of the arbitration agreement, which, in the present
case, is Indian law. The procedural powers and duties
of the arbitrators, as for example, whether they must
hear oral evidence, whether the evidence of one party
should be recorded necessarily in the presence of the
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other party, whether there is a right of cross-
examination of witnesses, the special requirements of
notice, the remedies available to a party in respect of
security for costs or for discovery etc. are matters
regulated in accordance with the rules chosen by the
parties to the extent that those rules are applicable and
sufficient and are not repugnant to the requirements of
the procedural law and practice of the seat of
arbitration. The concept of party autonomy in
international contracts is respected by all systems of
law so far as it is not incompatible with the proper law
of the contract or the mandatory procedural rules of the
place where the arbitration is agreed to be conducted
or any overriding public policy.

48. It is true that the procedural law of the place of
arbitration and the courts of that place cannot be
altogether excluded, particularly in respect of matters
affecting public© policy and other mandatory
requirements of the legal system of that place. But in a
proceeding such as the present which is intended to be
controlled by a set of contractual rules which are self-
sufficient and designed to-.cover every step of the
proceeding, the need to-have recourse to the municipal
system of law-and the ‘courts of-the place of arbitration
is reduced to the’minimum and the courts of that place
are unlikely to interfere with the arbitral proceedings
except in _cases which shock the judicial conscience.
(See the - observations of Kerr, LJ. inBank
Mellat v. HellinikiTechniki-:SA [(1983) 3 All ER 428
(CA)])

49. Courts would give effect to the choice of a
procedural law other than the proper law of the
contract only where the parties had agreed that matters
of procedure should be governed by a different system
of law. If the parties had agreed that the proper law of
the contract should be the law in force in India, but had
also provided for arbitration in a foreign country, the
laws of India would undoubtedly govern the validity,
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interpretation and effect of all clauses including the
arbitration clause in the contract as well as the scope of
the arbitrators' jurisdiction. It is Indian law which
governs the contract, including the arbitration clause,
although in certain respects regarding the conduct of
the arbitration proceedings the foreign procedural law
and the competent courts of that country may have a
certain measure of control. (See the principle stated by
Lord Denning, M.R. in International Tank and Pipe
SAK v. Kuwait Aviation Fuelling Co. KSC [(1975) 1 All
ER 242 (CA)].)

51. In sum, it may. be stated that the law expressly
chosen by the parties in respect of all matters arising
under their contract, which must necessarily include the
agreement contained in the arbitration clause, being
Indian law and the exclusive jurisdiction of the courts
in Delhi having been expressly recognised by the
parties to the contract in all matters arising under it,
and the contract being most, intimately associated with
India, the proper law of arbitration and the competent
courts are both exclusively Indian, while matters of
procedure connected- with: 'the conduct of arbitration
are left to be regulated by the «contractually chosen
rules of the ICC to the extent that such rules are not in
conflict with the" public'policy and the mandatory
requirements of the proper law and of the law of the
place of arbitration. The Foreign Awards Act, 1961 has
no application to the award in question which has been
made on an arbitration agreement governed by the law
of India. " (emphasis supplied)

8.10 Thus the finding of the Supreme Court in NTPC vs. Singer (supra) is

that in case the parties have not chosen the procedural law, the procedure for
conduct of arbitration will be determined by the law of the seat of
arbitration. However, if the parties have expressly chosen the Rules or the

procedure to be applicable on the conduct of the arbitration, the said Rules
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will apply so long as the same are not in conflict to the public policy or the
mandatory requirements of the law of the country in which the arbitration is
seated. Therefore, as per the decision of the Supreme Court in NTPC vs.
Singer (supra) the SIAC Rules will apply to the arbitration conducted in
terms of Clause 25 of the FCPL SHA, to the extent they are not contrary to:
(i) public policy of India; and/or (ii) mandatory requirements of the law
under the A&C Act.

8.11 In the decision reported as 1998 (1) SCC 305 Sumitomo Heavy
Industries Ltd. vs. ONGC Ltd. &Ors., Supreme Court defined the area of

operation of curial law relying upon various foreign decisions and
commentaries concluding that (i) in the absence of an expressed agreement
regarding the choice of curial law, the curial law would be the same as the
law of the place of arbitration on the ground, that is the country most closely
connected with the proceedings; (ii) it is open for the parties to chose a
curial law which is different :fror‘n, t_hé Taw governing the arbitration
agreement; and (iii) Whep the "Iaw goVerhind the arbitration agreement and
the curial law are diffe'rent,“' 'thé':Céu'rt"\)\:/ill first look at the arbitration
agreement to see if the dispute is arbitrable, then to the curial law to seek
how the reference should be conducted and then return to the first law in
order to give effect to the resulting award. The relevant extract of the report

IS set out hereunder:-

10. In the Law and Practice of Commercial Arbitration in
England, 2nd Edn. by Mustill and Boyd, there is a chapter on
“The Applicable Law and the Jurisdiction of the Court”. Under
the sub-title “Laws Governing the Arbitration”, it is said,

“An agreed reference to arbitration involves two groups of
obligations. The first concerns the mutual obligations of the
parties to submit future disputes, or an existing dispute to
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arbitration, and to abide by the award of a tribunal constituted
in accordance with the agreement. It is now firmly established
that the arbitration agreement which creates these obligations
IS @ separate contract, distinct from the substantive agreement
in which it is usually embedded, capable of surviving the
termination of the substantive agreement and susceptible of
premature termination by express or implied consent, or by
repudiation or frustration, in much the same manner as in more
ordinary forms of contract. Since this agreement has a distinct
life of its own, it may in principle be governed by a proper law
of its own, which need not be the same as the law governing the
substantive contract.

The second group of obligations, consisting of what is generally
referred to as the ‘curial law’ of the arbitration, concerns the
manner_in which the parties and the arbitrator are required to
conduct the reference of a particular dispute. According to the
English theory of arbitration, these rules are to be ascertained
by reference to the express or implied terms of the agreement to
arbitrate. This being so, it will be found in the great majority of
cases that the curial law, i.e., the law governing the conduct of
the reference, is the same as the law governing the obligation to
arbitrate. It is, however, open to the parties to submit, expressly
or by implication, the conduct of the reference to a different law
from the one qoverning the underlying arbitration
agreement. In_such a case, the court looks first at the
arbitration agreement to see whether the dispute is one which
should be arbitrated, and which has validly been made the
subject of the reference, it then looks to the curial law to see
how that reference should be conducted and then returns to the

first law in order to give effect to the resulting award.
**%

It may therefore be seen that problems arising out of an
arbitration may, at least in theory, call for the application of
any one or more of the following laws—
1. The proper law of the contract, i.e., the law governing the
contract which creates the substantive rights of the parties, in
respect of which the dispute has arisen.
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2. The proper law of the arbitration agreement, i.e., the law
governing the obligation of the parties to submit the disputes to
arbitration, and to honour an award.

3. The curial law, i.e., the law governing the conduct of the
individual reference.

***k

1. The proper law of the arbitration agreement governs the
validity of the arbitration agreement, the question whether a
dispute lies within the scope of the arbitration agreement; the
validity of the notice of arbitration; the constitution of the
tribunal; the question whether an award lies within the
jurisdiction of the arbitrator; the formal validity of the award;
the question whether the parties have been discharged from any
obligation to arbitrate future disputes.
2. The curial law governs the manner in which the reference is
to be conducted; the procedural powers and duties of the
arbitrator; questions of evidence; the determination of the
proper law of the contract.
3. The proper law of the reference governs the question whether
the parties have been discharged from their obligation to
continue with the reference of the individual dispute.

**k%
In the absence of express agreement, there is a strong prima
facie presumption that the parties intend the curial law to be
the law of the ‘seat’ of the arbitration, i.e., the place at which
the arbitration is to be conducted, on the ground that that is the
country most closely connected with the proceedings. So in
order to determine the curial law in the absence of an express
choice by the parties it is first necessary to determine the seat
of the arbitration, by construing the agreement to arbitrate.”
15. We think that our conclusion that the curial law does not
apply to the filing of an award in court must, accordingly, hold
good. We find support for the conclusion in the extracts from
Mustill and Boyd which we have quoted earlier. Where the law
governing the conduct of the reference is different from the law
governing the underlying arbitration agreement, the court looks
to the arbitration agreement to see if the dispute is arbitrable,
then to the curial law to see how the reference should be
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conducted, “and then returns to the first law in order to give
effect to the resulting award”. (Emphasis supplied)

8.12 In the light of the law settled by the Supreme Court in Singer v. NTPC

(supra) and Sumitomo (supra), while it is perfectly legal for the parties to
choose a different procedural law, the issue which is required to be
considered is whether the provisions of Emergency Arbitration of such
procedural law (in this case the SIAC rules), are in any manner contrary
to/repugnant with the public policy of India, or with the mandatory
requirements of the procedural law under the Arb