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IN THE HIGH COURT OF MADHYA PRADESH

AT GWALIOR
BEFORE
HON'BLE SHRI JUSTICE ASHISH SHROTI
WRIT PETITION No. 4426 OF 2021
ROOP SINGH

Versus
STATE OF MADHYA PRADESH AND OTHERS

Appearance:

Smt. Smarti Sharma, Advocate for the petitioner.
Ms. Ekta Vyas- PL for the respondents/State.
RESERVED ON: 19/09/2025
ORDER PASSED ON: 24/09/2025

ORDER
Petitioner has invoked Article 226 of the Constitution of India

challenging the order dated 31/5/2017 (Annexure P/3), whereby, respondent
no.4 has inflicted punishment of withholding of one increment with
cumulative effect on account of his unauthorized absence for 99 days.
Petitioner has also challenged the order dated 16/1/2018 (Annexure P/2) and
order dated 17/7/2018 (Annexure P/1) passed by respondents no.3 & 2
respectively, whereby, his appeal and mercy appeal, filed against the
punishment order, have been dismissed.

2. The petitioner at the relevant time was working as Head Constable
and was posted at Police Station Banmore, District Morena. He proceeded
for leave from 1/4/2015 to 10/4/2015, however, did not resume his duties on
expiry of leave period. He remained absent for the period from 10/4/2015 to
20/6/2015 for a period of 72 days. Again, he was granted leave from
23/9/2015 to 28/9/2015, however, again, he overstayed the leave period and
resumed his duty only on 20/10/2015. Thus, he remained absent for 27 days
from duty.
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3. The department took a decision to conduct a departmental enquiry
for unauthorized absence of petitioner for 99 days. Accordingly, the Deputy
Superintendent of Police (Traffic), Morena was appointed as Enquiry
Officer while Assistant Sub Inspector, Police Line, Morena was appointed
as Presenting Officer. The Enquiry Officer conducted the departmental
enquiry, wherein, 4 prosecution witnesses were examined in addition to 12
documents exhibited in support of charges. The petitioner cross-examined
each of the prosecution witnesses. The Enquiry Officer, thereafter,
submitted his report on 31/3/2017, wherein, he found the charge proved
against the petitioner. The disciplinary authority, issued a show cause notice
to the petitioner on 11/4/2017 (Annexure P/5) forwarding thereunder copy
of enquiry report and asking him to give his explanation to the findings
recorded by the enquiry officer. The petitioner failed to submit his
explanation. Accordingly, respondent no.4 passed the impugned order dated
31/5/2017 (Annexure P/3), thereby, imposing punishment of withholding of
one increment with cumulative effect on the petitioner. The period of
absence from 10/4/2015 to 20/6/2015 (72 days) and from 23/9/2015 to
20/10/2015 (27 days) was regularized as per Rule 24 of the M.P. Civil
Services (Leave) Rules.

4. The petitioner being aggrieved challenged the punishment order
before respondent no.3 by filing an appeal, which was dismissed vide order
dated 16/1/2018. Thereafter, the mercy appeal filed by petitioner was also
dismissed by respondent no.2 vide order dated 17/7/2018. Challenging these
orders, petitioner has filed the present writ petition.

5. The learned counsel for the petitioner has challenged the impugned
orders primarily on the ground that the presenting officer was not appointed,
and instead, the enquiry officer himself not only examined the prosecution
witnesses but also cross-examined the petitioner and has thus, acted as a
prosecutor as well as a judge. She further submitted that the role of enquiry
officer has to be impartial and the fact that he has acted on behalf of

prosecution seriously doubts his impartiality. In support of her submissions,
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she has relied upon the Apex Court decision in the case of Union of India
& Ors. Vs. Ram Lakhan Sharma, reported in (2018)7 SCC 670 as also the
orders passed by this Court in the case of Santosh Kumar Daharia vs.
Union of India & Ors., passed in W.P. No.1399/2000 as well as Lal Singh
Jatav vs. State of M.P. & Ors., passed in W.P. No.5062/2010.

6. The learned counsel for the petitioner also submitted that the
petitioner remained absent from duty on account of illness of his father and
of his own illness. The petitioner duly submitted sickness as well as fitness
certificates for both the occasions, however, the respondent no.2 to 4 have
completely escaped consideration of these certificates while passing the
impugned orders. She submitted that the documents with regard to illness
filed by petitioner during course of enquiry were also not considered. She
also pointed out that the petitioner has an unblemished service record
consisting of 28 prizes for honest and dedicated service. It is her submission
that because of his good performance, petitioner was recently promoted as
Head Constable on 1/4/2025. Thus, the respondents failed to take note of the
past service of the petitioner. The learned counsel also submitted that the
respondent/authorities erred in taking into account the minor punishment of
censure imposed upon the petitioner without realizing the fact that the
petitioner has already been punished for the aforesaid absence. She, thus,
submitted that the consideration of past service of the petitioner without
putting him to notice, 1s illegal.

7. On the other hand, counsel for the State supported the impugned
orders and submitted that the petitioner remained absent for 99 days without
sanctioning of leave by the competent authority. She submitted that the
petitioner is a member of disciplined force and remaining absent
unauthorisedly for 99 days amounts to gross indiscipline on his part and
therefore, imposition of minor punishment on the petitioner, in fact, shows
the lenient view adopted by the authorities. The learned counsel further
submitted that the punishment has been imposed upon the petitioner after

appreciation of evidence collected during course of enquiry and this Court
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in exercise of powers of judicial review would not sit as appellate authority
over the view taken by the departmental authorities. She also raised an
objection with regard to delay and laches on the part of petitioner inasmuch
as present litigation has been filed after lapse of about 3 years. She
therefore, prays for dismissal of the petition.

8. Considered the arguments and perused the record.

9. The objection raised by respondents’ counsel regarding delay of
about three years in filing the present writ petition needs to be considered
first. It is seen that the order on his mercy appeal was passed by respondent
no.2 on 17.07.2018 and, the present writ petition was filed on 19.02.2021.
The petitioner has stated in para 4 of writ petition, that initially he could not
understand the effect of punishment imposed on him. When the increment
was not added to his salary and he was informed that the increment is
stopped for all times to come, he could realize the permanent loss caused to
him. He then took steps for filing of present writ petition. However,
countrywide lockdown was imposed due to CORONA pandemic and,
therefore, there occurred delay in filing the petition.

10. The explanation given by petitioner for delay in filing the writ
petition may not perfectly justify the delay. However, it is a fact that a
permanent financial loss is caused to the petitioner because of impugned
punishment. Further, from March’ 2020, a countrywide lockdown was
imposed due to CORONA pandemic. Therefore, this Court does not find it
proper to dismiss this petition on the ground of delay and laches. The
objection raised by respondents’ counsel is, therefore, rejected.

11. The petitioner has also raised an objection that the presenting
officer was not appointed in the enquiry and the enquiry officer himself
assumed the role of presenting officer. The submission of learned counsel
for the petitioner that the presenting officer was not appointed, is found to
be contrary to the record inasmuch as one Shri Shivraj Singh Chauhan,
Assistant Sub Inspector, Police Line, Morena was appointed as presenting

officer. The question thus remains as to whether the questions asked by

Slgnatur Not Verified
Signed by: JAH P KASH
SOLANKI

Signing time:3725/2025
10:59:06 AM



5 W.P.No. 4426/2021

enquiry officer to the petitioner would vitiate the enquiry proceedings or
not?

12. The learned counsel for the petitioner has placed heavy reliance
upon the Apex Court decision in the case of Ram Lakhan Sharma (supra).
In that case, the Apex Court has held that there is no requirement of
appointment presenting officer in every case. Whether, non-appointment of
presenting officer vitiates the enquiry, would depend upon the facts of each
case. Para 34 of the aforesaid decision being relevant, is reproduced
hereunder for ready reference:-

“34. We fully endorse the principles as enumerated above,
however, the principles have to be carefully applied in fact
situation of a particular case. There is no requirement of
appointment of Presenting Olfficer in each and every case,
whether statutory rules enable the authorities to make an
appointment or are silent. When the statutory rules are silent
with regard to the applicability of any facet of principles of
natural justice the applicability of principles of natural
justice which are not specifically excluded in the statutory
scheme are not prohibited. When there is no express
exclusion of particular principle of natural justice, the said
principle shall be applicable in a given case to advance the
cause of justice. In this context, reference is made of a case of
this Court in Punjab National Bank v. Kunj Behari Misra
[Punjab National Bank v. Kunj Behari Misra, (1998) 7 SCC
84 : 1998 SCC (L&S) 1783] . In the above case, this Court
had occasion to consider the provisions of the Punjab
National Bank Officer Employees’ (Discipline and Appeal)
Regulations, 1977. Regulation 7 provides for action on the
enquiry report. Regulation 7 as extracted in para 10 of the
Jjudgment is as follows: (SCC p. 90)

“10. ... ‘7. Action on the enquiry report.—(1) The
disciplinary authority, if it is not itself the enquiring
authority, may, for reasons to be recorded by it in
writing, remit the case to the enquiring authority for
fresh or further enquiry and report and the enquiring
authority shall thereupon proceed to hold the further
enquiry according to the provisions of Regulation 6 as
far as may be.

(2) The disciplinary authority shall, if it disagrees with
the findings of the enquiring authority on any article of
charge, record its reasons for such disagreement and

Signature-Not Verified

Signed by: JAHPRIAKASH
SOLANKI

Signing time:3125/2025
10:59:06 AM



6 W.P.No. 4426/2021

record its own findings on such charge, if the evidence
on record is sufficient for the purpose.

(3) If the disciplinary authority, having regard to its
findings on all or any of the articles of charge, is of the
opinion that any of the penalties specified in
Regulation 4 should be imposed on the officer
employee, it shall, notwithstanding anything contained
in Regulation 8, make an order imposing such penalty.

(4) If the disciplinary authority having regard to its
findings on all or any of the articles of charge, is of the
opinion that no penalty is called for, it may pass an
order exonerating the officer employee concerned.”

13. The same legal position is reiterated by this Court in the cases of
Santosh Kumar Daharia (supra ) and Lal Singh Jatav (supra).

14. Considering the aforesaid legal position, if the facts of the present
case are seen, it is found that firstly the charge levelled against the petitioner
and his defence, both are based upon the documentary evidence, therefore,
even if, the enquiry officer has put certain questions to the petitioner, same
may not vitiate the enquiry procedure. Further, if the questions put-forth by
the enquiry officer to the petitioner are seen, they are general in nature and
do not amount to rigorous cross-examination of the petitioner by enquiry
officer. It is worth to mention here that the questionnaire in relation to
petitioner has been captioned as @ udlgfvr (cross-examination), however,
the questions putforth by the enquiry officer to the petitioner may not
amount to cross-examination in strict sense. Therefore, the objection raised
by petitioner’s counsel regarding non-appointment of present officer is
hereby rejected.

15. Coming on to merits of the case, the absence of petitioner for a
period of 99 days in aforesaid two spells is not in dispute. Petitioner in his
defense submitted the sickness/fitness certificates for both occasions in
addition to the documents regarding illegal of his father as well as his own
illness. As many as four prosecution witnesses were examined during the
course of enquiry. Their deposition has been reproduced in the enquiry

report. Apart from Head Constable Chandan Singh Jadon (PW/1), no
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witness has stated anything about the material submitted by the petitioner in
support of his absence. Shri Jadon in his submission has duly confirmed that
the petitioner has submitted the medical prescriptions and the medical
certificate for his absence from 8/4/2015 to 17/6/2015. He further stated that
the petitioner had also submitted the medical certificate for his subsequent
absence. Enquiry Officer submitted his report on 31/3/2017. A perusal of the
report goes to show that after reproducing the deposition of four prosecution
witnesses as well as the statement of the petitioner, the enquiry officer has
narrated the defense of the petitioner and thereafter jumped to the
conclusion that the petitioner remained unauthorizedly absent for 99 days,
which shows his negligence and indiscipline towards service. Two
paragraphs in which, he has given his findings, being relevant, are

reproduced hereunder:-

" QTN ST A 3Yclstl FTET HT ferelaor

HTART T0310 43 &G G5 dcwiollel Gleld aigel FAT gTer
IAT FTHAN & [AwGE amgr 17 ARG faaid 10.04.2015 &
20.06.2015 % 72 faad 9T fasfie 23.09.2015 & 20.10.2015 TF
27 @ ol 99 Rad 3eAIf8%pd &9 & HFUREAT glFT dar
A P 3ot FX FAOTAIRAT UG HefrHeT gldar gafid
FAT ST & SRl HYT ARSI F@aft FAF -01 T0HAR0
AIGRT 385 docal fAE Sl qford argel A, iffaer aralr
T 02 30 0 (37) 3R 0 wH 0 TSIRAT gferw 3refetsh wriTe™
7Y, JifAST @melr At -03 7030 03N faa s gferd
3refiereh RATo HYT, HHANSHT ARl HAh 04 HRaT &g
giea ferd e giad s J & YA o T @
U TOIHRO I He GAET0T & SR Fu1d &l JiFaged
HGEX Vel TohaT I-T F0 IR0 GaRT HAINSIAF Sdld gl
fear arar va sErg araiEe A Mt R 9ER #T Fl 3T
GEATIST U9 o Fc gV HF TaIRe Aol Gifhpe Tedd
f&a a2 & I Rfecarery Ger agsier & & 3fazisa aEft
AU H FYAT H 35 FET UG HHGISTT GEddst 01 Famad
12 dF & 3R 9 I9aRT F03R0 43 &9 fAg & [Geqer
eI 19T 3RIT qOid: JATOIT 91T &/
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fasmafr sra & gt feld a1v 3ifagisier aifgal & &% va
HeldaT G¥AIaSA JeT H ¥4 & fa 39art g0 370 43 &9 fAg
s # [G6gE IRIMAT IRIT- "fQsfi# 10.04.2015 & 20.06.2015
a& 72 fgaq aur aie 23.09.2015 & 20.10.2015 a& 27 faaq
Fol 99 faawd Jeepd &7 & IHFUNRYT glHT dar Adl  FT
Jeelte # FeBTAIRAT Jafiid #aAr'| I quid: arar g/
3WIFT FHEAT ST & ST & GNIeT I9aRT T0 R0 &
&EIId T QU 3GER HaTed 3T 47| 3Fd [T Sra qepias
I & FAGENd & TR X & 718 &/
9faeT &1

16. Bare perusal of findings recorded by the enquiry officer reveals
that the documents, including the medical certificates, submitted by the
petitioner, have not been referred to in the findings recorded by the enquiry
officer. The order passed by the disciplinary authority dated 31/5/2017 is
also placed on record as Annexure P/3. Disciplinary authority also after
referring to the proceedings of the enquiry, has referred to the petitioner's
previous absence for which he was inflicted punishment of censure, directly
passed the impugned order of stoppage of one increment with cumulative
effect. The disciplinary authority also failed to take into account the specific
defence taken by the petitioner with regard to illness of his father as also his
own illness. The documents in support of his defence are also not
considered by the disciplinary authority.

17. The appellate authorities while considering the appeal as also the
mercy appeal, have also not considered this important aspect of the matter.

18. Remaining absent from duty may not in itself be a misconduct
unless such absence is intentional and willful. In other words, if the
delinquent furnishes sufficient explanation for his absence, same may not

construe a misconduct entailing imposition of punishment. Thus, it was
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mandatory for the enquiry officer as also by the disciplinary/appellate
authority to have considered the specific defence taken by the petitioner
alongwith the documents submitted by him. However, the authorities have
miserably failed to consider this important aspect and have imposed the
impugned punishment presuming the absence of petitioner itself as a
misconduct.

19. Considering the aforesaid, this Court is of the view that the
impugned orders passed by respondent no.2 to 4 suffer from the defect of
non-application of mind for want of consideration of the defence of the
petitioner as also the documents submitted by him in support thereof.

20. Consequently, orders dated 17/7/2018 (Annexure P/1), 16/1/2018
(Annexure P/2) & 31/5/2017 (Annexure P/3) are hereby set aside. The
matter is remitted to respondent no.4 to reconsider the entire matter keeping
in view the observations made hereinbefore and pass fresh orders in relation
thereof. It is further clarified that if the fresh order is passed in favour of
petitioner, the increment which was stopped pursuant to the order dated
31/5/2017 shall be restored in favour of petitioner.

21. With the aforesaid, petition stands allowed and disposed of.

(ASHISH SHROTTI)
JUDGE

JPS/-
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