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ORDER

Per:Anikesh Banerjee, JM:

The instant appeal of the assesseewas filed against the order of the 1d.
Commissioner of Income Tax (Appeals), NFAC, Assessment Unit, Delhi,[in

brevity the ‘CIT (A)’], order passed u/s 2500f the Income Tax Act 1961, [in
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brevity ‘the Act’] for A.Y. 2018-19. The assessment order is framed u/s

143(3)r.w.s. 144B of the Act.

2. The assessee has taken the following grounds:

1. That in the facts fit circumstances of the case, the Ld. AO
NFAC has erred on facts & law in assessing the income at
Rs.27,39,13,236/- assessment vide order u/s 143(3) r.w.s. 144C
dated 26.07.2022, in pursuance of directions of Dispute
Resolution Panel dated 29.06.2022, and the amount of Rs.
4,57,32,318/- paid to ZYLO international has been wrongly
treated as bogus expenditure u/s 69C and further the amount of
Rs. 17,77,26,000/- received on account of sale/ transfer of

Recs/ESCs has been wrongly treated as business income.

2. That in the facts fit circumstances of the case, the Ld. AO
NFAC has erred on facts fit law in making the addition of Rs.
17,77,26,000/- received on account of sale/transfer of
RECSs/ESCs, in pursuance of directions of Dispute Resolution
Panel dated 29.06.2022, while recording the finding that the
claim of the assessee u/s 115BBG is being rejected despite the
fact that the claim made in the return of income was modified

during the course of assessment proceedings and in the
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objections filed before the DRP that the receipts from
sale/transfer of RECs/ESCs are capital receipts which are not

liable to tax.

2.1. That in the facts & circumstances of the case, the Ld. AO
NFAC has erred on facts fit law in making the addition of
Rs.17,77,26,000/-, in pursuance of directions of Dispute
Resolution Panel dated 29.06.2022, by treating the receipts
from sale/transfer of RECs/ESCs as business income, and
charging the tax on the same as against the claim of the
assessee, based on the assessment order for A.Y 2017-18 in the
case of the assessee, that the receipts from sale/transfer of

RECSs/ESCs are capital receipts which are not liable to tax.

2.2. The claim of the assessee before the AO NFAC & in the
objection filed before the DRP that the amount received from
sale/transferof RECs/ESCs is capital receipt for which
judgement of various benches of ITAT (including the order of
the jurisdictional benches) has been rejected by the AO NFAC
and DRP without rebutting the case law relied upon by the
assessee.

3. That the SCN dated 27.06.2022 issued by the DRP for
enhancement of income of Rs. 4,57,32,318/-, on the basis of
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information forwarded by the Principle CIT Amritsar-1 vide
letter dated 21.04.2022, to submit the reply on 28.06.2022
proves that there was violation of principle of natural justice as
only one day time has been allowed to submit reply to the SCN
and, in view, of the judgment of Apex Court in the case of Sona
Builders the directions issued by the Dispute resolution panel
for enhancement of income of Rs 4,57,32,318/- deserves to be

set aside/quashed.

3.1. That the Dispute Resolution Panel has erred on law in
rejecting legal objection of the assessee raised during the
course of the proceedings before the panel, without providing
any opportunity of hearing to the assessee, that theprovisions of
Section 144C(8) does not allow the DRP to issue directions to
enhance the income of the assessee to the extent of Rs.
4,57,32,318/- which was not part of the subject matter of the
variations suggested by the AO and the AO had not proposed

any addition on this issue in the draft assessment order

3.2. That the Dispute Resolution Panel erred on law to issue
directions dated 29.06.2022 regarding enhancement of
Rs.4,57,32,318/- by treating the transaction of payment of

commission to Zylo International as bogus u/s69C, while
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relying on the judgments of High Courts of Madras and Delhi
for rejecting the legal objection raised by the assessee, without
confronting the above said case laws to the assessee because

both the case laws are distinguishable on facts.

4. That in the facts and circumstances of the case, the Ld.
AO NFAC has erred on facts fit law in making the addition of
Rs. 4,57,32,318/- u/s 69C, in pursuance of directions of Dispute
Resolution Panel dated 29.06.2022, by treating the payment of
Rs4,57,32,318/- to ZYLO International as Bogus without
appreciating the evidence filed by the assessee during the

course of proceedings before the Dispute Resolution Panel.

5. That in the facts 8t circumstances of the case, the Ld. AO
NFAC has erred on facts & law in making the addition of
Rs.4,57,32,318/- u/s 69C, in pursuance of directions of Dispute
Resolution Panel dated 29.06.2022, by treating the payment of
Rs4,57,32,318/- to ZYLO International as Bogus because the
DRP has issued the directions for enhancement of income

without making any independent inquiry.
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5.1. That the Ld. AO NFAC has erred on facts & law invoking
the provisions ofsection 115BBE of the Act and charging the

special rate of tax, which is highly unjustified.

6. That the appellant craves leave to add or amend the
grounds of appeal before the appeal is finally heard or
disposed of.”

3. Tersely, we advert the fact of the case. The assessee-company 1is
manufacturer of writing and printing paper, having factory premises at village
Rupana situated at Muktsar Sahib. The assessee-company has a co-generation
captive power division also, in which electricity is generated from renewable
sourcei.e. bio-fuel, re-include rice husk, unlike other companies which utilised
fossil fuel 1.e. coal and diesel and the same is consumed by the paper division. The
generation of power from renewable energy resources helps in reduction of
emission of carbon / heat and gases in environment.

3.1 During the impugned financial year, the Ministry of New and Renewable
Energy (MNRE) issued transferable and saleable credit certificates under the

Electricity Act 2003, which are generally referred to as Renewable Energy
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Certificates (“RECs”). Such RECs are issued, under the Central Electricity
Regulatory Commission Regulations, 2010 (“CERC”) issued pursuance to section
178(1) and section 66 r.w. clause (y) of section 178(2) of the Electricity Act, 2003.
3.2 During the impugned year, the assessee earned by sale/transfer of
REC/ESCs amounting to Rs.17,77,26000/-. The assessee claimed this amount u/s
115BBG of the Act and paid the tax @ 10% during filing of return U/s 139 of the
Act. During the assessment proceeding the assessee amended its claim related to
income earned from the sale/transfer of RECS/ESCs as capital receipt and
recomputed the tax by claiming exemption of tax on said income.

The 1d. AO issued a draft assessment order by rejecting the same. The assessee
filed a petition before the Dispute Resolution Panel (DRP). As per the direction of
DRP the said amount was taken as business income of assessee.

3.3 During proceeding in DRP, the Id. DRP recommended for addition of
commission amount of Rs.4,57,32,318/- u/s 69C of the Act. Being aggrieved
assessee filed an appeal before us.

3.4 During the appeal proceeding, the assessee basically agitated three

grievances; -
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1) RECs/ESCs is income in capital in nature not in revenue in nature. And also, it is
not attracted the provision u/s 115BBG as it is not come under the carbon credit.

11) The said claim can be amended during the time of assessment by changing the
revenue income into capital.

11i1) The grievance related to addition of commission u/s 69C which was paid by the
assessee during the year amount to Rs.4,57,332,318/-. The matter was taken for
adjudication accordingly.

Ground No. 1

4. Ground No. 1 is general in nature.

Ground No. 2

5. The 1d. AR for the assessee, Mr Sudhir Sehgal, filed a written submission
which are kept in the record. Mr Sehgal first placed that the assessee earned
Rs.17,77,26,000/- by transferring of the RECs and ESCs credit during the
impugned year which is capital in nature. Though in the return the assessee
claimed it u/s 115BBG and paid the tax in special rate.

5.1  Mr Sehgal, 1d. AR invited our attention in APB pages 7 to 15, the copy of
the letter dated 26.09.2021 submitted before the revenue related to claim made in

which income earned from RECs/ESCs. The relevant part of the assessee’s
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Satia laclustries Limited

Assassmwnt provesdings far AY 3018-19
Ruj.lhr o Fhever Cazae Mudics =

26 Septemnber 2021

The MNational Faceless Assessmen! Centre
Income Tax Department

Delhi

Dhear Sir,

Ref: Satia Industries Limited {the assessee’ or ‘the Company’)
FAN: AACCRTAIIA

Asst. Year: 201819

Sub:

Reply of nolice number - ITBA/AST/R143(3)(SCNY2021-23/ 1035797143(1)
issued under Section 14201) of the Income-tax Act, 1961 [‘the AcE)

With reference io the vaptioned subject, we wish to submil (hat the company has received the
captioned nobice dated 22 Seatember 2021 requiring the coanpany to file its reply by 24
September 2021, thereby providing the company with merely bwo days’ time o file the reply
to B detailed show cause nobice.

Be it as it may be, we wish to submit as follows:

A

Ml

Al

A3

Ad

Prapused Corporate Tax addition in respect of sale proceeds of Rencwable Energy
Certificates (RECs") and Energy Saving Certificates ['CSCerls’)

It is submitted that in order to encourage the use of rensvwalile seurces of enargy siich
as wind energy, solar errgy, steam energy, e, Ministry of New and Eenewabilo
Energy ("MINEE} issucs transferable and saleable cvedil certificates under ihe
Electricity Act, 2008 which are generally referred to as Renewable Buergy Certificales
['RECs’). Such RFCs are issued under Central Clectricity Hegulatory Commisaion
Regulations, 2010 (' CERC Regulations') issued putstance o seclion | 78[1} and section
oh read with clause (y) of section 178(2) of the Eleckricity Act, 2003

Turther, the Encrgy Conservation Act, 2001 (‘the BC Act’) provides for varous
provisions relating to the censervation of cnergy. The erErEy conservation redoction
targets are set by the Government of Dlio in consulation wifh BEE under section 14
of the Energy Conservation Act, 2000, The Central Government in exercize of the
power conferred upon it under clause (1) of section 14A of the BC Acl and Rule 11 of
the FAT Rules. 2012 issups the cnergy savings certificates to these Desigrited
Comsumera whose energy consumption iz less than the prescribed norens and
standarda.

Further, the objective of BEC mecharisn s b promele renewiable energy and facilitate
compliance of Renewable Furchase Obligations ('RFOY) Frough 4 market-hased
instrument aimed at addressing the nismatch between availability of renewable
CRCTY redources in stafe and the requiremient of the obligated entilies bo messt the RPO.

Under the REC mechanism, the units/undertakings/entities which are nal sing,
renewable energy resources are requined to purchasa, at a coot, RECs, to cotipensate

below:
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meepe eme T e AL

its R This mechanizm helps in promoting use of renewable CRILTEY TEROURCRS and
in sustaining e non renewable enerpy cesonrces.

A5 The company engagel in generation of elecwicity from use of renewabls enerpy
sanerces 1s required to apply for regisivation for issuance of certificates and therealter,
transferable certificates are issued by Central Agency of MRRE,

MAB The CERC Kegulations also provide Lhat the cortificates iasued toan cligible entily can
alsn be placed for dealing in any uf the Power Exchanges as the certificate holder iy
consider appropriate, and such vortificats shall be available for dealing in accordance
with the Rules and Byelaws af such Power Exchange at a value pre-delermined by the
Puweer Bxchange, Similarly, ESCerts are also issued for the conservation of energy and
thu same can be sold vn the Power Exchange regutated by the Government,

AT Itis submitledd that RECsfFSCerts are the Indian version of Carbon L'redltg which are
recognized internationa ll‘],-' which are issued in order to promate the ways and meana
b comaerve environment.

A% The Assesses is a public company engnged in the manufacturing of wriling and
prinfing paper having factory premises in the village Rupana situated Diste, Shri
Multzar Sahib which is an "Agro’ based area. The Company also has a co-generation
caplivie power division in which electriaty 5 generaled from rencwable ENECEY
souroes Le., binfuels which include rice buask and the electricity generated therefrom fs
consuimed by the paper division.

AY The Assesser Company js cryzaped in the pencration af electricity and wses renewalble
energy sources for the purpuse of electricity generation. As per CERC Regulations, the
Assesser receives RECe/ESCerts and sells those certificales to obher entities in need of
Ihe same. The receipls generated trom sale of such KECs i3 recopnized a5 other income
in the Profit and Loss sccount of the Campany as per accounting requirements
prescribed under Ind A5,

A0 Tlowever, it s submitted that it is & settled principle of law that the provisicns of the
Act need nat nevessariby follow the accounting principles amd there can be various
scenarios where the pravisions of the Actare different from the provisions of Generally
Accepled Avcounting Princi ples ("CAAP)

A1l Burther, it is submitted that the RECs which are akin 1o Carbon Credits are in the
naturs of ‘an entitlerment’ received o improve world atmesphere and environmenl
reducing carbon, heat and gas cmissions. Such entitlement cammed can, af best, ba
regarded as a capital receipt and cannol be taxed as a revenue receipt, [t is not
generated or created due to carrving on business but it is acorued due to “world
concer’. T has been made available assuming character of trancierable right or
cnfittement only due to world concern. The soures of RECs f [SCerts is world concern
and enviraninen: Due to that The assessee gets a privilege in the nahere of ansfer of
RECs,/LSCerts Thus, the amount recelved for RECs/ FSCeris has no element of profit
or gain and it cannat be subjected o tax inany manner under any Teed of income,

ALY Itis sulemtted that the receipts generated from the sale proceeds of REC: / ESCerts are
nit [iable to tax for Lhe assessmment year under consideration in lerms of sections 2(24),
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28, 45 and 56 of the Act. RECs/ESCerts are made available to the assesses on account
of saving of energy consumption and not because of its business, Further,
RECs/ ESCerts cannot be considered as a by-product. Transferable RECs / ESCerts are
naot g result or incidence of one’s business but it is a credit for reducing emissions. The
persons having RECs get benefit by selling the same to a person who needs eredits to
fuilfil one's RO, The amount received is not received for producing and /or selling
any product, by-product or tor rendering any service for carrving on the business, REC
is entitlernent or accretion of capital and hence receipls earned on sale of these credits
is capital receipt.

For this proposition, we place reliance on the judgment of the Supreme Court in the
s CIT v. Maheswari Dewi Jute Mills Lid. [1965] 57 ITR 36 {SC) wherein it is held
that transfer of surplus leom hours to other mill oot of those aliolted to the assewee
under an agreement for control of production was capital receipt and not income.
Being so, the consideration received by the assessee is similar b considerabon received
by transterring of loom hours, The Supreme Court considensd this fact and observed
that taxability of payment received for sale of loom hours by the assessee is on aceount
uf exploitation of capital asset and it is capital receipt and not an income, Similarly, in
the present case the assessee transferred the RECs/FSCerts like Inom howurs ko some
vther concerns for certain consideration, Therefore, the receipl of such consideration
cannot be considered as husmess income; and the same has o he considered as a
capital receipt only,

The Hon'ble Lucknew bench of ITTAT has in case of Mys L.H. Sugar Factory Ltd. [TS-
7236- TTAT=2006(Lucknow)-0] has held that the amount received on sale of carbon
cradits (which is akin ko RECs/ESCerts) is o capital receipt amd not chargeable to s,
The above judgement of Tribunal has also been affirmed by Hon'ble Allahabad High
Court [2017] 85 taxmann.com 647 (Allahabad).

Further, similar view has also been upheld by Hon'ble Karnataka ITigh Couart in the
case of CIT ve, Subhash Kabini Power Corporation Lid. [2016] 69 taxmann.com 394
[Karnataka). Hon'ble Kamataka High Court while allowing claiom of the carbon credil
of Lhe assessee udd as undec

Cote:

l.'_.l:lrj.;»ld.r'ﬂ".'-.' fle obowe, e fed that when fhe carbon credit s genermted oul of
enoiromoeental corcerns, ad it is not having the character of trading echorty, the Tribumal
hes righthy held Heaf b is copital recerpt and it is nat imcome oiel of business and hence, wal
limble tn pay ficome Lar.”

Ungnote

Aceordingly, it 15 submitted that RECs/ ESCerts have not been gererated in the course
of business but have been generated due to envicenmental concerns. Credit in the form
of RECs/ ESCerts for reducing carbon emission or greenhowse effect can be transforred
to another party in need of reduction of carbon emission, It does nol increase profit of
the assessee in any manner and iE does nel peed any expense. It is a nature of
entitlement o reduce carbon emission, however, there is no cost of acquisition or cost
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uf production to get this entillement, Sale proceeds from RECs/ ESCerts are not in 1he
riature of profit or i the nature of ncoome.

A7 Therefore, itis sulamitted that the receipts from the =2 le of RECs sarned by the assesses
is in the nature of capikal receipt and this, not chargeable Lo Lax at all. Therefore, it is
sulnnitted that the receipls from sale of RECs cannet be subjected to tax under the
provisions of the Acl and thus, the same is nol required to be added to the income of
Lhe assessee.

Applicability of SecHon 115BBCG Lo the sale proceeds of RECS/FSCerts

AR Tt is humbly submitted thal Lhe Assessoc had offered the sale proceeds of
RECs/ LECerts o tax at the rate of 10% under section 11581 on 2 very conservative
brasis,

A19 Tlowever, il is submitted befare the office of your goodself that section 113856 anly
provides for the rate of taxation on the income arising trom the transfer of Carbon
Credits’. It may be noted that sechdon 115BBG is not 2 “charging section” aned does not
create any kind of charge on the purparied income said to be derived from the transfer
of Carbon Credits,

AZD iz a well setiled principle of law that for suljecting any income o tax, a charge has
te b created on such meome through a charging provision i the statule. However, in
the present case, only a rabe of tax has been provided in section 115BBG without
making any amendment to section 2(24) whereby the definibion of ‘income’ has not
been amended ta inclide the income arising from the fransfer of *Carbon Credits”

A2l Tn the absence of any charging provisions in rulation to the taxability of ‘Carbon
Credits’, the machdnery provisions of section 115BBG fail and thus, the section docs
not have any operational relevange,

A2 Morewver, it is submitted that that RECs/ESCerts are sirmilar in mature as that of
Carbon Credits, but the same are issued by Indian Govermment rather than being
issized under the United Nations Framework on Climale Change (under the Kyoto
Frotocol). It may kindly b= noted Hat section 115860 only covers the Carbon Credits
granted for reduction of emission of GHGs including carbon diaxide in accordance
wilh Kyoto Drotocol of United Malions and validated under the United Natiore
Framework en Clisrate Change. The provisivns of section TI30I0G do oot cover the
RECs/ ESCerts issued under the laws and regulations framed by the Government of
India,

423 Ttisaleo apparent from the coptioned show cause notice it the income tax authorities
are also of the view hat the RECs/ ESCerts ave nod covered by the provisions of seclion
T13BBG. Therefore, il is submitbed before your gondself that the sale proceeds fram
RFCs/BSCerts are not liable 1o lax at all undler the provizions the Incorme-tax Act; the
aame being capital receipt in nature.

AZd Without projudice o any olher sulanission of the Assesses, we hereby pul forth our
claim o treat the sale proceeds from sale of RECs/CSCerts as rapital receipls which
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l'fl.-pl',' {0 Showr Canse Motice

are not liable to tax, Therefare, it is humbly requested before vour leamed goodsclf to
kindly reduce the same from the income offered to tax by the Company.

Sale proceeds from transfer of RECS/ESCerts i3 not chargeable to tax under Minimum
Allernate Tax provisions under sechon 11511

A2y As discussed above, receipts from sale of REC are capital receipts not chargeable 1o
tax. Accordingly, proceeds from sale of REC are in the nature of capital receipt.
However, the RECs/ESCerts do not fall in the category of “Capital Asset” as defined
under section 2(14) of the Act and therefore, do nat come fall within the purview of
the Act.

A26 Forexample, the profitarising on sale of personal effects is not chargeable bo tax under
the Act. [n the similar manner, the proceeds arising on sale of RECs/ESCerts, which
are not capital assets, is also not chargeable to income fx.

AZ?  Hence, an item of income which is not within the purview of income tax, cannot be
subjected 0 tax under any of the provisions of the Act. Further, the provisions of
Chapler XTI-B of the Act (L., provisioms of MAT) do not, cperate to extend the scope
of “total income’ per section 5 on which the charge to tax under section 4 of the Act is
attracted; but is enly toward providing an alternative basis for computing the income.

A28 The Hon'ble Cochin Tribunal in the case of ACIT va. The Nilgiri Tea Fatabe Lid, (377
Cachyf 2014} held that any income, which does not fall within the purview of “Total
Income’ under section 5 of the Income-tax Act, cannot be taxed under any other
provisions of the Act.

A9 Similar view has also been upheld by Hon'ble Mumbai Tribumal in the case of Shivalik
Venture (F.) Ltd. vs, DCIT [2015] 60 taxmann.com 314 (Mumbai - Trib.), The Hon'ble
Tribunal held as follows:

Quote

“In view of the foregoing discussions, the profit arising on fransfer of capilal essel by
assesses b i wdnlly mened Indian subsidiary compary is lable to be exclded from the
net profit., Le, tie net profit dizcinzed in the profit and loes account shouwld be reduced by
tite aiitoun] of proff arfsing on bransfer of oopifal ssset amd Hhe emount so greived af shadl
b token as “net profil as shown i e profit and loss account” for e puarpose of
cairipetabion of boak profet vnder Explamatin 1 fo sechion 115]8. Alternatioely, since the
said profit does not foll under the definition of "income’ af all and since it dogs
#at eriter dnlo the computation provisions of all, there s no guestion of inchading
the same in the book profit as per the scheme of the provisions of section 1158
[ Parw 28]

UHniguoke

A30  Further, reliance is placed on the dedsion of Apex Court in the case of Padmaraje R
Kadambande vs. CIT (1992) (195 ITR 877 (5C)) wherein it was held that pure capital
receipts ane not ‘income’ within the meaning of section 2(24) of the Act and hence are
not at all ‘chargeable’” under the Act. Accardingly, the receipts which are neither
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MUY L0 DTIUT e imaos

“profit’ nor ‘income’ cannot be part of “profit’ as per Pé Lafe prepared in terms of Part
II & Part 11 of Schedule T to companies Act, 2013 and thus, is not chargeable to tax,

A3 Moreover, [aipur Tribunal in the case of Shree Cement Ltd. vs. ACIT [2014] 49
taxmann.com 274 (Jaipur - Trib.) ruled out that while compating book profits under
section 113]B, receipts from sale of carbon credits are to be excluded as such receipts
are purely capital in nature and are not chargeable to 1ax.

AJ2 Honm'ble Kolkata High Court, in the case of Pr. CIT vs. Ankit Metal & Power
Ltd. [2019] 109 taxmann.com 93266 Taxman 237 after considering the decision of
Hom'ble Supreme Court in the case of Apollo Tyres Ltd. held that twken a receipt is not
in the character of income as defived under section 2(24) of the LT. Act, 1961, then it
camaot form part of the book prafit w/s T15]B of the LT, Act, 1961 In this case, the
Huor'ble High Court further obsarved thal sales tax subsidy received by the assessee is
capital receipt and does not come within definition of inceme under section 2(24) of
the LT. Act, 1961 and when, a receipt is not a in the nature of income, it cannot form
part of book profit u/s 115]6 of the LT. Act, 1961, The Court, furiher ohserved that the
facks of cose before the Hon'ble Supreme Court in the case of Apollo’Tyres Lid, {supra)
were altogether difference, where the income in question was taxable, bul was exermpt
under a specific provision of the Acl, and as such it was to be included as a part of
‘book profit, but where Hie receipt is not in the mature of income at all, it cavrot be
inclided in book profit for the purpose of congprla Hon is TI5TB af the LT, Act. 191

A3 TheSpecial Bench of Hon'ble Kolkata Tribunal, in the case of Sutlej Cotton mills Lid.
v, Assit. CIT [1993] 45 1TD 22 (Cal,) (5B), held that a particular receipt, swhich is
admittedly not an income cannot be brought to fax under the deeming provisions of
sevtion 115) of the Act, as it defies the bazic intention behind introduction of provisions
of section 113)B of the Act.

A34 Similarly, the Hon'ble Kolkata Tribunal, in the case of Sipea India (P.) Ltd. vs. Dy, CTT
[2017] B0 taxmann.com 37 (Trib.) considered a zimilar issue and held that when, a
particular subsidy in question is not in the nature of income, it carmot be reparded as
income even for the purpose of book profit under section 1158 of the Act. Though
credited in the profit and loss account, it has to be excluded for arriving at the book
prrofit under section 115]B of the Act.

A5 Similar principle of law has been upheld by the Hon'ble Mumbai Tribunal in the case
of ACTT vs. JSW Steel Ltd. [2019] 112 taxmann.com 55 (Mumbai).

AG6 Considering the above judicial precedents, and on the basis of dedision of Apex Court
in the case of Padimaraje B Kadawbosde vs. CIT fsogera) it is subrndtbed that the receipts
from sale of REC s/ FSCerts, which are nit chargeable to tax heing capital receipts in
nature and not covered under the definition of income under section 2{24) of the Acl,
the same is also not lable to lax as part of the book peofils computed under seclion
T15]B of the Act,

Assessee is entitled to modify the claim during assessment proceedings

A7 Ttis also submitted that the Assessee is entitled to make or modify a claim during the
ronrse of acspesmiant nrweesdinos
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ASE  In the case of CIT Vs. Prabhu Steel Industries Put. Lid., 171 TTR 530, (Bom.), it was
held that the A.0. was obliged to entertain and consider on merit a claim made in the
courde of assessment proceedings. The relevant part of the judgement is reproduced
as follows:

Puote

“There is va doabt whobsoewer that the Tribumal amd the Appelinte Assistent
Comprrissigrer were vight in the view ey fook. The claim having been mode in the course
of the assesement proceedings, the Income-tay Officer was obliged in entertein it amd
consider i o merits. The first guestion fs, accordingly, answered in fhe affirmatioe and

an fivour of the asegasee”
Unguote

A In the case of CTT Vs, Bharat Ceneral Reinsurance Co, Lid,, $1 ITH 303 (Delhi) the
assessea iself had included dividend income in its return for the year in question.
Huwever, the assessee challenged the validity of taxing the dividend during the year
of agsessment in question. The Hon'ble Delhi High Court held that merely because the
assessee wrangly includes the income in his reburn for the particular year, it cannot
confer jurisdiclion on the A to tax that income in that year. The relevant part of the
judgernent on pp 307 & 308 of the Report, is reproduced as follows:

Cuote

"It 5 true bhat the assessee itaelf hud éncluded that dividend ircomae in 388 return for Be
yitar in guestion bt there 12 me estoppel in the Income-tor Act and the assesses having
itself challenged the validify of taxing fhe dividend during the year of assessment in
suestron, it must be taken Shat 1t had vesiled from e pesition whick 1 had wrangly frken
whnle filimg fhe return. Quite mpart from of, ot is incambent on fhe gioome-iay deparinensd
do firid pud whefier @ parHoular oo was assessible in the particoulir year or not, Merely
becanze the sssessee wwrongly included thy ingome in ils reforn for g particelar year, (f
canno! confer furisdiction on the department to ey that income in ad yer coen though
eymlly suely incomme did ot pertain to ot year”,

Uriuate

A40  Further, in the case of PL Sheo Math Prasad Sharma vs, CIT, 86 ITR 647 (AlL), if was
held that it is the duty of the A.O. to determine whether a particular receipt is taxable
a5 imcome or not. Just because the assessee has shown the receipt as income in his
return, ik does not maks him linble to tax thereon The relevant part of the judgemant
an pp631 & 652 of the Report is reproduced as follows:

Quole

"l seews o wie, however, that the ovder of the Commissioner refecting the previous
nppiizations, on tie mere growsd tat the petilioser fiad shoue the income Do fiz eotues,
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PUSEALR NLE LSRR LR L

is erroneons. The Commissioner was bound fo appldy fis sind b e question whether the
pekitioner s fixable o St income, The Income-tax Ofcer @ erlifled wneder sechion 23
(1) bo wiake an pssesseend on e basis of ihe rebaren (fhe (2 sobisfied, withoul requiring the
presenee of the wssessee or fhe produchion of evidence in support of e retarn, fhat the
return is correct and complata. But & way be thal the assesser may have covmitled o
misfake Trn frembing @ cerdoin receipf as taxable. The meve circumstmnee that he hos shoms
that receipt, as incomie in fies refnrn docs not mrake o able fo tex thereow. An assessee
is liable fo tax only wpow such weceipt az can be incladed in s bolal income @nd s
nsgassable wnder the Incomie-tax Act. The law eomponvers the [ncone-tax Offfcer fo assess
the tmcome of an assesser and determine the toe payable thereon, In doing so, fe may
prnweed o e besis Bt where o pssesser discloses St o certuin sum of smomey Fos bren
recerved by Jim, e fact of that receipt may be accepled without any thing more as
consiitufing wn admission on he part of the gssessee. That would be an admission as fo
& shate of fact, Bul whether the receipt can be considered as taxable frcone 15 guife another
atter, and comsideration of fal question lsads inlo the realin of lowe, IF the Inonme-tax
CIfffcir assesses 4 assessed Upon @ recelpt, which is not taxable i Taze, 1t §s always open
o bhe pasesser to lake the case in appeal o in rewision Whereafler, 1L iz than for Appellaie
Assistunt Commrissioner or the Commmissioner of Income-fox, as the cose may be, fo
exarnine the matler and determine wihether, althougl the weney fins been received by the
sssesser, i 15 faxable in laz. The assessee is then watfin fus rights i requn ring the eppeliale
or the revizional authority bo exaneime fhe velidity of the assessment to tox o recepd which,
though admitted by im, iz noe dovable i e,

Waguote

A4l Alao, in the case of DT ve, Pooran Mall d& Sons, 96 FTR 350 (5C) it has been abserved
by the Hon'ble Apex Cout that a person cannot be taxed on the principle of estoppel,
It has been further observed that Art, 265 of the Constitution lays down that no tax
shall be levied except when authorized by Jaw

A42 Inthe light of aforesaid decisions, it is quite evident that an assessing authority would
be tnlally unjustified in bringing to kx an item of income which is ot liable to tax or
in refusing to allow a claim of deduction which is allowable under the provisions of
the Act; while framing an assessment u/s 143(3) of the Acl.

A3 For the aforesaid purpose, the furnishing of a revised return of income or the time limit
in respect therend, is not relevant, as long as the ralevant claim is made by the assessee
before the completion of assessment. The provisions of section 13%(5) will apply only
to cases of omission or wrong statement. A fresh claim or modification of a claim will
nork fall within the ferm “omission or wrong statement”, as confemplated under section
T138(5) of the Act.

Allowance of expenses incurred in relation to the sale proceeds of RECS/FSCerts

A4 Itis submibled that the Assessee has incurred an amount of [INE 41,30,074 in relation
to transler of RECs/ESCerts, which has been disallowed by the Assessee while
computing its taxable income.

M5 Without prejudice to any other submission or contention of the Assessee, it is
subimitted that in case the proposed addition in respect of RECs/FSCerts is made 1o
the income of the Assessee, then the amount of INE 41,30,074 must be allowved as an

exnenae b fhe Axsescpes
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Comclusion

AAb Apropos the above, it @5 submatbed that the sale proceeds from transfer of
RECs/ ESCeris are neither chargeable to tax under the normal provisions of the Act
nor liable to be included in the book profits under the provisions of section 115]8

Therefore, it 1= humbly requestad before your gondself to kindly exclude the amon
of INR 17,77,26,000 from the income of the Assesses,

Ad7  Without prejudice to any other submission or contention of the Assessee, (he ex poenses
amounting to INKE 41,30,074 should ke allowable in the eventuality of addition in
respect of sale proceeds from transfer of RECs/ESCeres, even though the Assessee

disagrees with such proposed addition.
5.2  Mr Sehgal, 1d. AR further explained the details about the sale of renewable
energy certificate (REC and ESCarts), the relevant part is extracted as below:

“2.  Receipts on sale of Renewable Energy CertificatesREC] & ESCERTS
[Addition made as per directions of the DRP]:

Before we specifically, deal with the above said ground of appeal, it is
important to give the ‘brief profile’ of the company and the business carried on
by it which is as under:

a. The assessee is a public company engaged in the manufacturing of ‘writing
& printing paper’, having factory premises in Village Rupana, situated in
District Muktsar Sahib, which is Agro based area. The company has a co-
generation captive power division also, in which, electricity is generated
from renewable energy sources i.e. Bio-fuels which includes ‘Rice Husk’,
unlike other companies which utilize fossil fuels i.e. coal & Diesel and the
same is consumed by the paper division.

b. The generation of power from renewable energy resources helps in
reduction of emission of carbon/heat and gases.

c. The assessee is maintaining complete record viz a viz cashbook and ledger,
which are audited and no defects have been pointed by the DRP/Ld. AO in
day to day of maintenance of books of accounts.
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d. It is also an undisputed fact that the electricity so generated by use of the
Bio-fuels is not being sold to any other concern, but it is wholly consumed in
the manufacturing activity of the appellant and this use of Bio-fuels saves
the environment being an environment friendly as it reduces the carbon/heat

& gas_emission like carbon credits.

e. It is submitted that in order to encourage the use of renewable sources of
energy, such as wind energy, solar energy, steam energy, etc., Ministry of
New and Renewable Energy (‘MNRE’) issues transferable and saleable
credit certificates under the Electricity Act, 2003, which are generally
referred to as “Renewable Energy Certificates (‘RECs’)”. Such RECs are
issued, under Central Electricity Regulatory Commission Regulations, 2010
(‘CERC Regulations’) issued pursuance to section 178(1) and section 66
read with clause (y) of section 178(2) of the Electricity Act, 2003.

f- Further, the Energy Conservation Act, 2001 (‘the EC Act’) provides for
various provisions relating to the conservation of energy. The energy
conservation/reduction targets are set by the ‘Government of India’ in
consultation with BEE under section 14(a) of the Energy Conservation Act,
2001. The Central Government in exercise of the power conferred upon it
under clause (1) of section 14A of the EC Act and Rule 11 of the PAT Rules,
2012 issuesthe ‘energy savings certificates’ to these Designated Consumers,
whose energy consumption is less than the prescribed norms and standards.

g. Further, the objective of REC mechanism is to promote ‘renewable energy’
and facilitate compliance of Renewable Purchase Obligations (‘RPO’)
through a market-based instrument aimed at addressing the mismatch,
between availability of renewable energy resources in state and the
requirement of the obligated entities to meet the RPO.
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h. Under the REC mechanism, the units/undertakings/entities, which are not
using ‘renewable energy resources’ are required to purchase, at a cost,
RECs, to compensate its RPO. This mechanism helps in promoting use of
‘renewable energy resources’ and in sustaining the non-renewable energy
resources.

i. The company engaged in generation of electricity from use of ‘renewable
energy sources’ is required to apply for registration for issuance of
certificates and thereafter, transferable certificates are issued by Central
Agency of MNRE.

J. The CERC Regulations also provide that the certificates issued to an eligible
entity can also be placed for dealing in any of the ‘Power Exchanges’ as the
certificate holder may consider appropriate, and such certificate shall be
available for dealing in accordance with the Rules and Byelaws of such
Power Exchange at a value pre-determined by the Power Exchange.
Similarly, ESCERTS are also issued for the conservation of energy and the
same can be sold on the Power Exchange regulated by the Government.

k. Regarding Energy Saving Certificates (ESCerts), it is issued to those plants
who had over achieved the targets to reduce specific energy consumption in
energy intensive industries & those plants who are under achievers of that
targets are entitled to purchase ESCerts.

[. The energy saving certificates (ESCerts) are also issued as the energy
saving also reduces the emission of carbon heat & gases.

m. It is submitted that the receipts generated from the sale proceeds of
RECs/ESCerts are not liable to tax for the assessment year under
consideration in terms of sections 2(24), 28, 45 and 56 of the Act.



6.

I.T.A. No.193/Asr/2022
Assessment Year: 2018-19

RECs/ESCerts are made available to the assessee on account of reduction in
emission of carbon/heat & gases & saving of energy consumption also
reduces emission of carbon/heat & gases and not because of its business.
Further, RECs/ESCerts cannot be considered as a by-product. Transferable
RECSs/ESCerts are not a result or incidence of one’s business, but it is a
credit for reducing emissions. The persons having RECs get benefit by
selling the same to a person who needs credits to fulfill one’s RPO. The
amount received is not received for producing and/or selling any product,
by-product or for rendering any service for carrying on the business,
REC/ESCerts is entitlement & an off shoot of environmental concern & not
an off shoot of business.

. In the case of carbon credits, the courts have repeatedly held that they are

not directly linked with power generation as there are not an off shoot of
business & it is a capital receipt and cannot be business receipt or income.”

The 1d. DR vehemently argued and placed that the claim of the assessee is

not related to carbon credit, so, it is not covered u/s 115BBG or as exempted

income. The 1d. DR argued that the revenue had properly taken it as an income

from business. The 1d. DR relied on the order of the Id. AO para no. 3.5.2 and 3.5.3

of the said order are extracted as below:

“3.5.2 The Panel has considered the submission. It is noticed that the
AO has dealt with the assessee’s submission at length in the
Assessment order and has correctly rejected them. A bare perusal of
Section 115BBG of Income Tax Act, 1961 makes it plan that the claim

of assessee is erroneous and not in accordance with provisions of law.
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Section 115BBG deals with Income from sale of Carbon Credit does

not take within its ambit the income from sale of RECs/ESCs:

'115BBG, Tax on income from transfer of carbon credits. ~{i) Where
the toad income of an assessee includes any income by way of transfer
of carbon credits, the income-tax payable shall be the aggregate of-

(a) the amount of income-tax calculated mi die income by way of

transfer of carbon credits, at the rate of ten per cent; and

(b) the amount of income-tax with which the assessee would have
been chargeable had his total income been reduced by the amount of
income referred to in clause (a).

(2) Notwithstanding anything contained in this Act mi deduction In
respect of any expenditure or allowance stud! be allowed to the
assessee under any provision of this Act in computing his income
referred to in clause (a) of sub-section (1).

Explanation, -For the purposes of this section ’carbon credit" in
respect of one unit shall mean reduction of one tonne of carbon
dioxide emissions or emissions of its equivalent gases which is
validated by die United Nations Framework on Climate Change and
which can be traded In market at its prevailing market price.

Thus, the Panel is of the view that the assessee has wrongly claimed

the Income from Sale of RECS/ESCs u/s 115BBG of Income Tax Act,
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1961. Income from sale of REC/ESCs is normal business income few
the assessee and needs to be included in the business income and

taxed at normal tale rather than at concessional rate.

3.5.3. The AO has rightly noted that the assessee has shown the
income from sale of RECs/ESCs in P&L account in the item no. 33.
Other Income'. The assessee claims that income from sale of
Renewable Energy Certificates end Carbon Emission Reductions is
income from other sources is not tenable as toy are intrinsically
connected to business of the assessee. It may be noted that the
assessee is engaged in the manufacturing of writing and printing
paper which is agro based. The company generated captive power
through renewable energy source Bio fuel. The raw material for
electricity generation m hoe husk which is also used to paper
production and hence it is effectively the by-product of the paper
production process. Secondly, the electricity produced the renewable
energy plant is used solely for to purpose of business and not sold
outside. Hence it farms an integral part of the paper making process
and cannot be considered as an offshoot of environmental concern but
an offshoot of business. Thirdly, gains from these REC/ESCs in India
contain to right to transfer it. These credits have no other value. It
must be emphasized if there is no carrying on of the business there are

no RECs/ESCs The question of savings to emission arises only in to
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course of the business. The REC/ESCs are an offshore to business and
being carried in environmentally responsible manner. The activity of
business and activity of earning REC/ESCs cannot, therefore, be
divorced from each other. The core activity is business and being
environmentally responsible is the manner to which the core activity
is carried out. Fourthly, to activity of obtaining REC/ESCs is a
systematic activity which requires careful planning and a series of
actions before the RECs are obtained. For example, a project is to the
first approved by the appropriate authorities which grant the
REC/ESCs. The functioning of the business and the reduction in
emission are to be monitored by the appropriate authorities. The
RECSs/ESCs ore not a windfall which appear out to the blue. A series
of conscious decision are thus required to be taken by the assessee in
order to get the RECs/ESCs and to considerations of REC/ESCs
therefore have an integral part of the business activity. The
generation of RECS is thus on account of business activity and the
same must be included in business income. As per section 28 if any
benefit or perquisite or credit is generated from the business, the same
would be a profit from business and is taxable. Therefore, the same
cannot be termed as income from other sources, but business income.
Since on account of running the business of paper manufacturing for
which power is an essential and compulsory requirement, RECs were

earned which is marketable and is sold, therefore, it is an income out
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of business. It is hereby established that the REC/ESCs are a sresult
of the assessee’s business. The Panel, therefore, finds no infirmity in

the order of the AO.

9.2 Thus following the directions of the Hon. DRP, the addition of Rs.
17,77,26,000/- is made to the total income as business income and the

assessee s claim under section 115BBG is rejected.”

6.1 The Id. DR further argued and placed the order of the High Court of Orissa
in the case of Orissa Rural Housing Development Corpn. Ltd. v.Assistant
Commissioner of Income-tax, Circle - 1(1), 2012] 17 taxmann.com 186
(Orissa)- Held “Section 139 of the Income-tax Act, 1961 - Return of income -
Revised return - Assessment year 2006-07 - Whether an assessee can revise his
return of income by way of filing a revised statement of income after filing original
return other than by way of filing revised return as contemplated under section
139(5) - Held, no"

7. The 1d. AR further argued and placed that a written submission related to
comparable study of comment of DRP and the assessee’s submission in relation to

claim of the income. The said submission is extracted as below: -
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The DRP has rejected this bonafide claim of the assessee at page 27 of the order by making the

following comments and which are being distinguished as under:

Comments of the DRP

Our Submissions

It has been stated by the DRP that
assessee is generating Captive
Power through Renewable Energy
Source i.e. Biofuel and, for which,
the raw material is Rice Husk
which is used for paper production
and, hence, it is effectively the
byproducts of paper production
process and, thus, cannot be
considered as an offshoot of
environmental concern.

It is a settled fact that the amount received is not for
producing or selling any products, byproducts or for
rendering any service. The RECs/ESCs are made available
to the assessee on account of saving of energy
consumption and not because of its business. Thus, they
are accretion to capital. Nothing has been generated or
created but it is accrued on account of ‘World concern’
and it is in the nature of “An Entitlement” and the
source of this is World Concern and Environment that
the assessee gets a privilege in the nature of RECs/ESCs.
Transferable RECs/ESCs is not a result of incidence of
one business, it is a credit for reducing emission, the
person having RECs/ESCs gets benefit by selling the same
to a person who needs RECs/ESCs to overcomes once
negative point of RECs/ESCs thus the amount is received
is not received for producing/or selling any product,
byproduct or for rendering any service for carrying on of
business.

RECs/ESCs contain the right to
transfer and these credits have no
other value and the question of
savings in emission arises only in
the course of the business and
thus, they are taxable.

It is a settled law that a receipt, which is not in the
character of income as defined in Section 2(24) of the
Act and not chargeable to tax u/s 4 r.w.s. 5 cannot be
brought in the ambit of tax and, thus, it is a capital
receipt only. This view has been taken into consideration
by the ‘Jaipur Bench’ of the ITAT in ITA No. 403 &404/
JP/2019 in which, the decision of the Andhra Pradesh
High Court as cited supra in the case of CIT vs. My Home
Power Ltd. as cited above and also of the Hon’ble
Rajasthan High Court in the case of CIT vs. Shree Cement
Ltd. dated 22.08.2017 and the finding has been
reproduced that since the source of the Carbon Credit is
the World Concern and Environment and due to this, the
assessee gets a privilege in the nature of transfer of
Carbon Credit and cannot be liable for tax in terms of
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Section 2(24), (28) (45) & (56). It has further been held
that the Carbon Credits are on the account of savings of
energy consumption and not on business. Even while
rendering this judgment, the Jaipur Tribunal has
discussed the provisions of 115BBG and, thus, since as on
the day also, RECs/ESCs are not part of Section 2(24)
and, hence, it is a capital receipt.

It has been stated that activity of
obtaining RECs/ESCs is a
systematic activity which requires
series of action and they are not
windfall and, therefore, they have
an essential role to play in the
manner the business is carried
out.

RECs/ESCs do not bear the character of income u/s 2(24)
and are not covered u/s 115BBG of the Act as there is a
mention of only Carbon Credits and, even, the latest
judgment of the Jaipur Bench of the Tribunal in the case
of Ginni Global Pvt. Ltd. in ITA No. 403/JP/2019 clarifies
the issues along with the other judgments which are
being relied upon in the judgment set.

It has been stated by the DRP that
the benefit or perquisite or credit
is generated from business and
the same would be business
income and is taxable.

This finding of the Ld. DRP is against the numerous
judgments as being relied upon in the judgment set and
also in the amended Section 115BBG only Carbon Credit
have been covered and not the RECs/ESCs.

15. We rely on the above judgments as cited above and also even after the amendment u/s 115BBG, the
RECs/ESCs have not been included either in this section or in Section 2(24) of the Act and this issue
has been elaborately discussed in the judgment of the Rajasthan High Court and of Hyderabad Bench
of ITAT as cited above. Thus, the DRP has erred in not considering the bonafide submissions of the
assessee and even it may be stated that for the AY 2017-18, the assessment of the company was made
u/s 143(3) vide order dated 29.03.2022,as per the copy of the order attached in the paper book page
228 to 259 wherein, the receipts on account of the RECs/ESCs etc. were held to be capital receipt and
similar submissions were made before the AO NFAC and point wise rebuttal was given in a page 249
to 253 and the returned income of the assessee was accepted. [Judgments on the issue that carbon
credits are capital receipts upto AY 2017-18 are attached in the Indexed Judgment Set]

It is also submitted herewith that consistency has to be maintained in the Income Tax Proceedings

16.

also as per the following judgments:

a. CIT Vs/ DalmiaDadri Cement Ltd. (1970) 77 ITR 410 (P&H)
“Held also, that though as a general rule the principle of res judicata is not
applicable to decisions of income tax authorities and an assessment for a
particular year is final and conclusive between the parties only in relation to the
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assessment for that year and the decisions given in an assessment for an earlier
year are not binding either on the assessee or the department in a subsequent
year, this rule is subject to limitations, for there should be finality and certainty in
all litigations including litigation arising out of the Income Tax Act and an earlier
decision on the same question cannot be reopened.”

8. The 1d. AR further respectfullyrelied on the orders of the Hon’ble Apex
Court and High Court which are as follows: -

8.1. The relincewas placed on following judgments related nature of income

as capital receipt:-

8.1.1. Ambika Cotton Mills Ltd.v.Deputy Commissioner of Income-tax, [2013]
40 taxmann.com 171 (Chennai - Trib.)

“I5. This leaves us with the issue regarding addition of Rs. 15,51,913.
Undisputedly, the only strife between the parties is that per assessee it is liable to
be taxed in the assessment year 2010-11 which is opposed by the Revenue who
states that since it is a case of mercantile system of accounting, the amount has to
be taxed in the impugned assessment year. We notice and even the Assessing
Officer holds that necessary intimation of credit in question was received on
October 3, 2009, i.e., in the previous year relevant to the succeeding assessment
vear 2010-11. The assessee also submits that it had included the amount as income
for the purpose of assessment in the next assessment year instead of impugned
assessment year. Faced with this situation and without going into merits of legality
of the claim in hand, we deem it appropriate to observe that in case the Assessing
Officer has already treated the amount as income in the assessment year 2010-11,
the addition in question would stand deleted in favour of the assessee.

16. Consequently, the appeal stands partly allowed”



I.T.A. No.193/Asr/2022
Assessment Year: 2018-19 |2
8.1.2. Commissioner of Income-tax — IV v. My Home Power Ltd, [2014] 46

taxmann.com 314 (AndhraPradesh): -

“3. We have considered the aforesaid submission and we are unable to accept the
same, as the learned Tribunal has factually found that "Carbon Credit is not an
offshoot of business but an offshoot of environmental concerns. No asset is
generated in the course of business but it is generated due to environmental
concerns.”" We agree with this factual analysis as the assessee is carrying on the
business of power generation. The Carbon Credit is not even directly linked with
power generation. On the sale of excess Carbon Credits the income was received
and hence as correctly held by the Tribunal it is capital receipt and it cannot be
business receipt or income. In the circumstances, we do not find any element of
law in this appeal.”

8.1.3. Assistant Commissioner of Income Taxv.Ginni Global (P.) Ltd. [2019]
109 taxmann.com 333 (Jaipur - Trib.)

“Thus, the income by way of transfer of carbon credit has been given a special
treatment as chargeable to tax @ 10% and not as part of the normal business
income of the assessee. The said amendment is prospective in nature and therefore,
cannot be applied to the assessment years under consideration. In view of the
above discussion as well as fact and circumstances of the case, we do not find any
error or illegality in the impugned order of the ld. CIT(A) qua this issue”

8.1.4. Commissioner of Income-taxv.Maheshwari Devi Jute Mills Ltd, [1965]
57ITR36 (SC)

:Our attention was invited to a judgment of the Allahabad High Court
in Maheshwari Devi Jute Mills v. Commissioner of Income-tax IT Miscellaneous
Case No. 1770f 1960, decided on September 13, 1962, in which a Division Bench
of the Allahabad High Court answered a similar question relating to taxability of
payments received for sale of "loom-hours" by the respondent in an assessment
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year with which we are not concerned in these appeals. The court in that case
ignoring the view in the judgments under appeal held that "loom-hours" did not
form the fixed profit-making structure of the respondent and it was not correct to
say that the capital structure of the business was 220 looms multiplied by the
number of hours per week for which the machinery was entitled to work. The
"loom-hours" had in the view of the court nothing to do with the capital structure
of the business and there was nothing to show that the defect in the preparatory
section which rendered the "loom-hours" un-utilisable was permanent. It was
always open to the respondent to acquire the necessary yarn from outside and
thereby utilise the remaining quota of "loom-hours" in manufacturing jute, and if
the respondent preferred not to procure yarn and chose to sell the surplus
"loom-hours'' and thus ensure profit for itself without incurring any risk, the
receipt by disposal of a commercial asset was profit of the business irrespective
of the manner in which that asset was exploited by the owner of the business. In
the view of the High Court the respondent was entitled to exploit the asset to its
best advantage: it may do so either by utilising it personally or by letting it out to
somebody else, and the sale of a part of its quota of ''loom-hours' amounted to
exploitation of its capital asset and the receipt obtained therefrom was income.
We are unable to agree with this view. The surplus "'loom-hours'' were disposed
of and no interest remained therein with the respondent: there was no
exploitation of the ''loom-hours'' by permitting user while retaining ownership.
Receipt by sale of 'loom-hours'' must therefore be regarded in this case as a
capital receipt and not income.

In our judgment the High Court was right in holding that the receipts from sale of
"loom-hours" were in the nature of capital receipts and were not taxable. The
appeals fail and are dismissed with costs.” (Emphasis supplied)

8.2. Relinace is placed on judgments related amendment of claim of deduction

during assessment proceeding: -

8.2.1. Goetze (India) Ltd. v. Commissioner of Income-tax, [2006] 157Taxman1

(SC).
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“4. The decision in question is that the power of the Tribunal under section 254 of
the Income-tax Act, 1961, is to entertain for the first time a point of law provided
the fact on the basis of which the issue of law can be raised before the Tribunal.
The decision does not in any way relate to the power of the Assessing Olfficer to
entertain a claim for deduction otherwise than by filing a revised return. In the
circumstances of the case, we dismiss the civil appeal. However, we make it clear
that the issue in this case is limited to the power of the assessing authority and
does not impinge on the power of the Income-tax Appellate Tribunal under section
254 of the Income-tax Act, 1961. There shall be no order as to costs.”

8.2.2. JSW Steel Ltd.v.Assistant Commissioner of Income-tax, Circle 11(5),
Bangalore, [2017] 82 taxmann.com 210 (Mumbai - Trib.)

“23. From the perusal of aforesaid decisions, at the outset, it may appear that on
similar nature of issues there are divergent views of various benches of the
Tribunal, however, one common point/ratio permeating through all the decisions,
which can be deduced by us is that, if an assessee company is in receipt of a
‘capital receipt’ which is not chargeable to tax at all, that is, it does not fall within
any of the charging section or can be classified under any heads of income under
the Income Tax Act, then same cannot be treated as part of net profit as per Profit
& Loss account or reckoned as 'working result' of the company of the relevant
previous year and consequently, cannot be held to be taxable as 'book profit' under
MAT in terms of section 115JB. Accordingly, our conclusion remains the same
that, the capital surplus on account of waiver of dues neither is nether taxable nor
can be included in computation of book profit u/s 115JB.”

8.2.3. Principal Commissioner of Income-tax, Central-2, Kolkatav.Ankit
Metal & Power Ltd, [2019] 109 taxmann.com 93 (Calcutta)

“28. The third issue involve in the instant appeal which requires adjudication is
whether the action of Tribunal entertaining / allowing the claim which was made
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by the assessee before the Assessing Officer by filing a revised computation instead
of filing a revised return since the time to file the revised return was lapsed, for
claiming to treat the incentive subsidies in question as capital receipts instead of
revenue receipts as claimed in original return. The Assessing Olfficer had denied
this claim. Revenue has attacked the order of the tribunal by relying on the
decision in the case of Goetze (India) Ltd. (supra).

29. This case does not help the revenue/appellant. In this case Supreme Court has
made it clear that its decision was restricted to the power of the Assessing
authority to entertain a claim for deduction otherwise than by a revised return, and
did not impinge on the power of the Appellate Tribunal under Section 254 of the
Income Tax Act, 1961. The Hon'ble Supreme Court in the said decision held as
follows:

e In the circumstances of the case, we dismiss the Civil Appeal. However, we
make it clear that the issue in this case is limited to the power of the Assessing
Authority and does not impinge on the power of the Income Tax Appellate Tribunal
under Section 254 of the Income Tax Act, 1961."

29.1 This judgment was followed by our Court in the case of Britannia Industries
Ltd. (supra) holding that Tribunal has the power to entertain the claim of
deduction not claimed before the Assessing Officer by filing revised return.
Respectfully following the aforesaid decision as well as the view already taken by
us in this case that the aforesaid subsidies are capital receipt and not an 'income’
and not liable to Tax Tribunal in exercise of its power under Section 254 of the
Income Tax Act justified this claim though no revised return under Section 139 (5)
of the Act was filed before the Assessing Olfficer. We answer both the question Nos.
1 and 2 in negative and in favour of assessee”.

Ground No. 3

0. Ground No. 3, not pressed.

Ground Nos.4 & 5
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10.  The 1d. AR argued that the assessee paidcommission during financial year
Rs.4,57,32,318/- to M/s Zylo International Centre Pitampura Delhi related business
transaction, Accordingly, the tax was deducted, and the certificates were issued.
During hearing the assessee placed the details evidence with the written
submission. The 1d. AR invited our attention in paper book and following
evidences are attached in paper book in relation to the transaction which are as
follows:-

1) APB page nos. 178 to 181 related to tax invoice issued to M/s Zylo
International,

ii) APB page nos. 185 to 199proof related to payment received in bank account,
iii) APB page nos. 201 to 206, the copy of bank statements related to reflection of
transaction, received from the party.

iv) APB page nos. 207 to 210, TDS Certificate in Form 16A related to deduction
of tax at source.

The 1d. AR fully denied that the assessee had no transaction with the
RolmexInternational, as alleged by the revenue. The 1d. AR placed that the details

as below:
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Addition of Rs. 4,57,32,318/- on account of alleged bogus and ingenuine
expenditure
Facts

As stated above the assessee is a public company engaged in the
manufacturing of writing and printing paper having its factory premises in
village Rupana, situated in District of Sri. Muktsar Sahib [Punjab] which is
a rural area.

The turn over of the assessee company is in the range of 622 Crores in FY
2017-18 relevant to AY 2018-19 and for the purpose of arranging orders for
sale of writing and printing paper, the assessee has engaged the services of
agents to procure the orders for which the commission is paid.[P&L
Account/ balance sheet on PB-6A-6D]

This is a permanent trade practice of the assessee company and commission
is being paid from year to year and all the cases of assessee company has
been assessed u/s 143(3) of the Act and no adverse inference has been

drawn by the department in any of the assessment years prior to AY 2018-
19.

It is matter of record that no query had been raised by the AO NFAC,
relating to the payment of commission by the assessee, during the course of

faceless assessment proceedings which culminated in Draft Assessment
Order dated 28.09.2021.[Draft Assessment Order on PB-17-22]

It is also a matter of record that the first notice u/s 148A(b) of the Act was
issued by the Jurisdictional AO [DCIT Circle-1, Bathinda] on 24.03.2022,
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on the basis of information flagged on the insight portal of the Income Tax
Department, & in continuation of the same notices u/s 148A(b) were also
issued on 01.04.2022/05.04.2022 &07.04.2022 and the last reply was filed
before the Jurisdictional AO [DCIT Circle-1, Bathinda] on 7-4-
2022.[Notice u/s 148A(b) & replies are on PB-167-227]

Crux of the matter raised by the AO in notice u/s 148A(b) of the Act

That as per information flagged on the insight portal of the Income Tax
department as per report uploaded by ITO (Inv.) (OSD-1), Unit-8, New
Delhi. The assessee had credited an amount of Rs.4,57,32,318/- in the
account of Rolmex International Prop. Jaswant Singh & he is a non-filer.

According to the department since M/s Rolmex International is a bogus
entity the transactions entered there in were bogus and in-genuine.

The information was confronted to the assessee vide notice u/s 148A(b)
dated 24.03.2022 & in response to the same the assessee submitted the reply
that no payment had been made to Rolmex International.

Further enquiries by the Income Tax Department were made & the amount
credited in the account of Rolmex International with Union Bank of India &
transferred from the account of the assessee was brought to the notice of the
assessee.

The assessee further explained before the AO during the course of
proceedings u/s 148A that the payments were made by the assessee to M/s
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Zylo International against the payment of commission & the invoices raised
by the entity/bank vouchers for payment/bank statement of PNB/ledger
account of the entity in the books of the assesseealongwith Form 16A issued
to the above stated entity along with confirmation of Zylo International &
ledger account were placed on record during the course of proceedings u/s
148.

® The Jurisdictional AO, without making any independent inquiry, shared the
information with the DRP vide letter dated 12.04.2022 but the DRP issued
the SCN for enhancement, through e-mail, for the first time on 27" June,
2022 and the assessee was allowed time up to 28.06.2022 to respond to the
sameand The order making enhancement was passed by the DRP on

29.06.2022.”

11. The 1d AR fully relied on Explanatory notes to Finance Bill, 2012 which is
reproduced as below.

“Explanatory notes to Finance Bill, 2012 clarifies the above stated view of
the courts.

Dispute Resolution Panel (DRP) had been constituted with a view to
expeditiously resolve the cases involving transfer pricing issues in the case
of any person having international transactions or in case of a foreign
company. It has been provided under sub-section (8) of section 144C that
DRP may confirm, reduce or enhance the variations proposed in the draft
order of the Assessing Olfficer.
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In a recent judgement, it was held that the powers of DRP is restricted only
to the issues raised in the draft assessment order and therefore it cannot
enhance the variation proposed in the order as a result of any new issue
which comes to the notice of the panel during the course of proceedings
before it. This is not in accordance with the legislative intent.

It is accordingly proposed to insert an Explanation in the provisions of
section 144C to clarify that the power of the DRP to enhance the variation
shall include and shall always be deemed to have included the power to
consider any matter arising out of the assessment proceedings relating to
the draft assessment order. This power to consider any issue would be
irrespective of the fact whether such matter was raised by the eligible
assessee or not.

This amendment will be effective retrospectively from the Ist day of April,
2009 and will accordingly apply to assessment year 2009-10 and subsequent
assessment years.”

12. The 1d. AR argued that Powers of enhancement of DRP as compared to
powersof enhancement of CIT(A) as per settled principles of law. The 1d. AR
relied onplaced the section 251(1) of the Act which is reproduced as below: -

“Section 251(1)

In disposing of an appeal [Commissions (Appeals)] shall have the following
powers-

(a) in an appeal against an order of assessment, he may confirm, reduce,
enhance or annul the assessment”



I.T.A. No.193/Asr/2022
Assessment Year: 2018-19

12.1. The 1d. AR respectfully relied on the caseSh. Jagdish Narayan Sharma vs.

ITO in ITA No.751/JP/2015 [Jaipur Bench]

“48. The principle emerging from various pronouncements of the Supreme
Court, Union Tyres observes, is that the first Appellate Authority is invested
with very wide powers under Section 251(1)(a) of the Act and once an
assessment order is brought before the authority, his competence is not
restricted to examining only those aspects of the assessment about which the
assessee makes a grievance and ranges over the whole assessment to correct
the Assessing Officer not only regarding a matter raised by the assessee in
appeal but also regarding any other matter considered by the Assessing
Officer and determined in assessment.

49. There is a solitary but significant limitation, according to Union Tyres,
to the power of revision: It is not open to the Appellate Commissioner to
introduce in the Assessment a new source of income and the assessment
must be confined to those items of income which were the subject-matter of
the original assessment.

50. In course of time, Union Tyres was doubted. In. Sardari Lal
&Co.,(supra) the same issue—whether the appellate authority has the power
under section 251 to discover a new source of income—was referred to a
Full Bench. After examining the authorities holding the fielding on that
issue, the learned Full Bench has held that the inevitable conclusion is that
whenever the question of taxability of income from a new source of income
is concerned, which had not been considered by the assessing officer, the
jurisdiction to deal with the same in appropriate cases may be dealt with
under section 147, or section 148, or even section 263 of the Act if requisite
conditions are fulfilled. It is inconceivable, according to Sardari Lal, that in
the presence of such specific provisions, a similar power is available to the
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first appellate authority. Eventually, Sardari Lal upheld the decision in
Union Tyres.”

The 1d AR mentioned that the Hon’ble Delhi High Court has held in the case of
CIT vs. Sardari Lal & Co [2001] 251 ITR 864 that the first appellate authority
has no power to take into account a new source of income.

12.2. Further in argument the 1d. AR placed that the Hon’ble High Court of Kerela
in the case of CIT vs. B.P. Sherafudin [2017] 87 taxmann.com 330has held that
the appellate authority has no power u/s 251 of the Act to at income not considered
by the AO.The Hon’ble court has relied on the following judgments on this issue:

o CIT vs. Rai Bahadur HardutoryMotilalChamaria [1967] 66 ITR
443 (SC)
o CIT vs. Shapoorji Pallonji Misty [1962]44 ITR 891 (SC)

In view of the above stated case laws on the limitation of the powers of
enhancement of CIT(A) u/s 251 of the Act, the action of the DRP to adjudicate the
issue of disallowance of Rs. 4,57,32,318/- is outside the scope of the power of the
DRP as provided u/s 144C(8) of the Act and its explanation because the issue of
disallowance u/s 69C was never taken by the AO in the assessment proceedings

and draft assessment order and it was altogether a new issue.
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12.3. The Id AR argued that the 1d. AO should not take any decision under
surmises and conjectures. Mr. Sehgal, 1d. AR relied on the orders which are
reproduced as below.
12.3.1. Mobile Communication (India) (P.) Ltd.v.Deputy Commissioner of

Income-tax, Circle 5(1), New Delhi, [2010] 125ITD309 (DELHI)

“10.2 The learned Commissioner of Income-tax (Appeals) has also placed reliance
on the judgment in the case of Lachminarayan Madan Lal v. CIT [1972] 86 ITR
439 (SC). As regards the former judgment, it will be seen that the Hon’ble Apex
Court held that claim of expenditure had to be tested on the facts of the case. There
is no dispute to the above proposition and since on the facts of the case, it will be
seen that expenditure is duly supported by necessary evidence, the same is eligible
claim of deduction. So far as the case of Lachminarayan Madan Lal (supra), it is
seen that, it was noted that mere existence of an agreement would not be sufficient
for allowability of claim of commission. This proposition is undisputed and in any
case, however, cannot be applied to the facts of the instant case. In the instant
case, claim of the appellant is not based on the solely agreement but based on the
fact that payees have duly confirmed the rendering of services. Also other facts
such as details of the parties for whom services have been rendered, payment of
service tax and payment by account payee cheques and declaration for such sum
as income by payees supports the claim of the appellant that services have been
duly rendered by payees, the same is duly eligible for deduction. As regards the
judgment in the case of Modi Industries Ltd. v. CIT [1993] 200 ITR 3291 (Delhi),
the same is wholly inapplicable as that was a case where the assessee has claimed
deduction in respect of commission paid to S.E. Corporation on account of their
services. In that case, it was found that Corporation had not employed any person
who was shown to possess the necessary experience and qualification that it had
no godown of its own and it used to draw the goods from the sales office of the
assessee and that the Corporation did not have the physical resources necessary to
have carried out its duties. In the instant case, there is neither any evidence to that
effect and, nor any material to support such a hypothesis. On the contrary, it is a
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case where summons were not issued to such parties and in such circumstances
considering the evidence on record, it is incorrect to suggest that, services have
not been rendered. Hence, such judgment too has no application to the facts of the
present case.”

12.3.2. Umacharan Shaw & Bros.v.Commissioner of Income-tax, [1959]
37ITR271 (SC)

“The Department contends that one of the unusual features was that though the
balances of the partners were fluctuating as their drawings were made, the profits
continued to be divided equally. This is no doubt an unusual feature, but it depends
upon how the drawings were considered by others. There was an arrangement in
the deed itself for such drawings, and looking at the circumstances of the family
the drawings during a year could not be said to be too extensive as others had
withdrawn large sums also in their turn.

Taking into consideration the entire circumstances of the case, we are satisfied
that there was no material on which the Income-tax Officer could come to the
conclusion that the firm was not genuine. There are many surmises and
conjectures, and the conclusion is the result of suspicion which cannot take the
place of proof'in these matters.”

13.  The 1d. DR vehemently argued and invited our attention in assessment order
pages 9 to 10 which are extracted as below:

“10.  Unexplained expenditure u/s 69C
10.1  During the DRP proceedings, an information was shared by
the A.O, vide his letter bearing no 11 dated 12.04.2022 of DCIT,
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Circle-1, Bhatinda with Hon’ble DRP that as per report uploaded by
the ITO (Inv.) (OSD-1), Unit-8, New Delhi on Insight Portal under
high Risk/VRU cases assessee has credited an amount of Rs.
4,57,32,318/- in the account Rolmex International (Prop. Shri Jaswant
Singh - PAN- HZMPS8162P). As per the said report Rolmex
International is a Bogus entity and transactions entered therein are
bogus and non-genuine in nature. Assessee has objected before the
DRP on the issue of power of DRP for enhancement by the DRP.
Hon'bie DRP has dealt with this objection as well as issue of Rs
4,57,32,318/- credited to the account of M/s. Rolmex International in
detail in Para 3.8 and 3.9 of the Hon’ble DRP’s order dated
29.06.2022. After considering all the facts and materials available on
record, Hon’ble DRP in Para 3.9.7 of the order dated 29.06.2022 has
directed the AO to make an addition of Rs. 4 ,57,32,318/- treating the
entire transaction as bogus. The direction of the Hon. DRP is

reproduced as under:

3.9.7 The assessee, inter alia contended that the above stated payments
have been made to M/s Zylo International, whose ledger account in the
books of the assessee was filed to evidence the transaction. Since the
proceeding for AY 2018-19 was pending before this Panel, the AO

forwarded this information to this Panel which was confronted to the
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assessee. The assessee has merely reiterated the submission made
before the AO. However, it is noticed from the copies of bank account
wo, 171911100004049 is not in the name of Zylo International but in
the name of Rolmex International. Thus, unilateral copies, of ledger
account do not negate ar dilute the- evidentiary value of the bank
statement and the information received. It is clear that
thesetransactions are made to Rolmex International from the account
of the assessee through RTGS. Therefore, there remains no doubt that
the payment has been made to Rolmex international whose alleged
prop, Sh. Jaswant Singh Is a labourer and man of no means. In that
view of the matter, the Panel concurs with the view of the AO that the
aforesaid transactions are entered by the assessee company are
Rolmex International, and not with Zylo International The®, the
invoices filed by the assessee in the name of Zylo International and
crediting the payments in die name of Rolmex international buttress
the contention of the AO that these transactions entered by the
assessee company are bogus and that bills have been issued in the
name of one concern and the amount has been audaciously credited
into the bank accounts of another concern through RTGS. The Panel
accordingly directs the AO to make an addition of Rs, 4,57,32,31.8/-,
treating the entire transaction as bogus.”

14. Mr. Sehgal, Advocate finally concluded that the assessee should get benefit

related REC& ESCs are capital receipt and not be the part of 115BBG. The catena
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of judgment is in favour of assessee. The 1d. DR respectfully relied on the order of
Hon’ble Orrisa High Court, but the claim is restricted before the 1d. AO. Pursuing
the order of the Hon’ble Apex Court in the case of Goetze (India) Ltdthere is no
impingement in power of section 254 of the Act.
Mr Sehgal further argued there is no basis for addition of commission. The revenue
has actedbeyond 8jurisdiction by contravening the Section144C(8) of the Act.
15.  We heard the rival submission and considered the documents available in the
record. First, we consider the issue whether assessee is eligible for the income from
RECs and ESCs capital in nature and shall be considered as capital receipt or
revenue receipt. First to ascertain the issue related technical nitty grittyof the REC
& ESC’s.

15..1. CARBON CREDITS vs. RENEWABLE ENERGY SOURCESVs.

ESCERTS

That in the present era global warming and environmental concerns are on
the mind of everybody and all the developed/underdeveloped countries are
having their meetings regularly to devise new modes to reduce the emission

of greenhouse gases i.e. Carbon dioxide/Methane etc. to impede global
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warming because the emission of excessive greenhouse gases primary

polluter of environment.

15.2. Common Feature [Credit for reducing carbon emission or greenhouse

effect]

The common features of Carbon Credits/ RECs/ ESCERTS is that these are
the incentives given to reduce the Carbon footprints i.e. emission of
Greenhouse gasses such as carbon dioxide/ methane etc. and the basics of all

three of them and the difference are as under: -

(a) Basics of Carbon Credits

As stated above, the emission of greenhouse gases/Carbon which primarily
comprises of Carbon dioxide, Methane, Nitrous Oxide and Fluorinated

gases, are a primary polluter of the environment.

(1)  The carbon credits are of two types. The first type of carbon credits is
validated by united nation Framework on Climate Change under

Kyoto Protocol and are taxable u/s 115BBG of the Act at special rate.
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(1) That under the Kyoto Protocol to the United Nations framework
convention on climate change, it was mutually agreed by the
participant counties to reduce emission of Green House Gases/
Carbon foot print the credit is given to the assessee reducing such
emissions under the Kyoto Protocol and because of international

understanding.

(i11) The second type of carbon credits are of voluntary nature & are
regulated by independent body Verra which was founded in 2007 by
environmental and business leaders who saw the need for greater

quality assurance in voluntary carbon markets.

(iv) The assessee company is dealing in a second type of carbon credits
which are of voluntary nature and are not regulated by United Nations

Framework Convention on climate change.

15.3. Basics of Renewable Energy Certificates

Another way to help to reduce carbon footprints has been devised by giving

credit to units generating electricity from biofuels [agriculture residue i.e.
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rice husk and wheat straw] as compared to fossil fuel [Diesel/ Coal] and it is
a mechanism in giving incentive to the producers of electricity from

Renewable Energy Sources.

(i)  The regulation has been put in place by the Central Electricity
Commission [CERC] and the Renewable Energy Certificates are
1ssued under the rules and regulation framed by a regulatory authority.
The REC will be exchanged only in the Power Exchanges approved
by CERC within the bank of a floor price and forbearance (Ceiling)

price to be determined by CERC from time to time.

Basics of ESCERTSs

The Perform Achieve and Trade (PAT) is a market-based mechanism to
reduce the specific energy consumption in energy intensive industries. This
is facilitated through the trading of ESCERTSs which are issued to those
plants who have overachieved their targets. Those plants who were under

achievers of their targets are entitled to purchase ESCERTsfor the trading of
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ESCERTs, Central Electricity Regulatory Commission (CERC) is the

Market Regulator and Bureau of Energy Efficiency is the Administrator.

Common Features: For treating them as capital receipts not liable to tax

That all the above stated three modes of incentives are in the nature of an
entitlement received to improve word atmosphere reducing Carbon/ Heat
and gases emissions and entitlement earned can, at best, be recorded as

‘capital receipt’ and cannot be taxed as the ‘revenue receipt’.

The credits in all the three modes of reduction of ‘carbon footprint’ are not
generated or created due to carrying on business to this accrued due to
concern of the word to improve emission of ‘greenhouse gases’ which are
primary polluters of environment. Thus, the amount received for ‘Carbon
Credits’ has no element for profit and gain and it is not subjected to tax
under any head of income and it is not liable for tax in terms of section
2(24),28,45 & 56 of the Income Tax Act, 1961. [The taxability of Carbon

Credits stands changed w.e.f. AY 2018-19]
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Further the credits under all the above stated modes of reduction of carbon
footprints cannot be considered as by-products because credit is given to the
assessee to help the reduction in emission of greenhouse gases and the
assessee, who has surplus under any of the three schemes can sell them to

another assessee.

Moreover, transferable credits of all the three modes of incentive does not
result into and are not incidence of one’s business and these are credit for
reducing emission.The person having credits under any of the above stated
schemes get benefited by selling the same to persons who needs to offset
carbon footprint because of one’s negative points under any of the modes of

incentives.

The amount is not received, in any of the modes of incentive, by producing
or selling any product, by-product or rendering any services for carrying on
the business and the credit under any of the three modes is entitlement or
accretion of capital and hence income earned on sales of these is a capital

receipt.
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f) That credit under any above said modes of incentive is not an off shoot of
business, but it is generated due to environmental concerns and no asset is
generated in the course ofbusiness, but it is generated due to environmental
concern and the credit for reducing carbon emission or greenhouse effect can

be transferred to any other party to reduce carbon emission.

16. The assessee claimed the transfer value of REC/ESCs amounting to
Rs.17,77,26000/-in return under section 1115BBG and paid tax. During the time of
assessment, the assessee amended the claim and treated the income as capital
receipt. We relied on the orders My Home Power Ltd,(supra)andMaheshwari
Devi Jute Mills Ltd, (supra)the income is offshoot from environmental concern
not from offshoot of business concern. The nature is fully related to environmental
health. We find that said income is capital in nature and not liable to tax under
business income.

16.1. The next grievance is related the amendment of claim in assessment stage.
The transfer value of REC/ESCs amounting to Rs.17,77,26000/- was duly claimed

as capital receipt in assessment stage. We respectfully relied on the order of
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Hon’ble Apex Court in the case of Goetze (India) Ltd&the order of the Hon’ble
Calcutta High Court in the case of Ankit Metal & Power Ltd. Both theorders
have not impinged the power of ITAT u/s 254 to allow the claim duly amended by
assessee after filing the return. Accordingly, the revised claim made by the
assessee during the time of assessment is duly accepted. We set aside the order of
Id. CIT(A) and restore the claim of assessee.

16.2. The commission paid by the assessee amount to Rs.4,57,332,318/- was
treated as bogus and added back U/s 69C. The addition was cropped up by the
recommendation of the 1d. DRP.The 1d. DRP issued the SCN for enhancement,
through e-mail, for the first time on 27th June, 2022 and the assessee was allowed
time up to 28.06.2022 to respond to the same and the order making enhancement
was passed by the DRP on 29.06.2022. The grievance of the assessee is that the 1d.
DRP has acted beyond jurisdiction U/s 144C(8) of the Act. The 1d. AR placed the
explanatory note of the Finance Bill 2021.After submission of requisite documents
as evidence of transaction, the Id. DRP had not considered the same. Considering
the submission of assessee the Tax Invoice, transaction through bank account and
the TDS certificate are duly placed before the bench as proof of transaction with

M/s Zylo International. The Id. DR has not made any objection about the
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assessee’s submission and not able to submit any contrary judgment against the
assessee. It is pertinent to mention the revenue was not able to submit any
transaction with M/s Rolmex International Prop. Jaswant Singhwith the assessee.
The addition cannot be on basis of surmises and conjectures. We respectfully relied
on the order of Hon’ble Apex Court Umacharan Shaw & Bros(supra). In our
considered view the addition amount to Rs. 4,57,332,318/- is quashed.

17. Considering the above discussion, the Ground nos. 1 & 6 are general in nature.
The Ground no-3 is not pressed. The Ground nos. 2,4 & 5 are allowed.

18. In the result, the appeal of the assessee bearing ITA No. 193/Asr/2022 is
allowed.

Order pronounced in the open court on 13.06.2023

Sd/- Sd/-
(Dr. M. L. Meena) (ANIKESH BANERJEE)
Accountant Member Judicial Member

AKV
Copy of the order forwarded to:

(1)The Appellant
(2) The Respondent
(3) The CIT

(4) The CIT (Appeals)
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