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HIGH COURT OF TRIPURA
AGARTALA

WA No. 80 of 2020

The State of Tripura,

represented by the Secretary-cum-Commissioner, Department of
Home, Government of Tripura, New Capital Complex, Kunjaban, P.S.
New Capital Complex, Agartala, West Tripura-799010.

The Director General of Police,

Government of Tripura; uarter Fire Brigade
Pin-799001.

Chowmuhani, ’?\’
E peIIant(s)

The Superinte
A.D. Nagar, A@

————— Respondent(s)

The State of Tripura,

to be represented by s thé atary; epartment of Science,

Technology & Enwronmé ;t,-—G =8 » Tripura, Agartala, New
jaban, . F sw-Capital Complex, Agartala,

West Tripura, PIN:799010. &=

The Director,

Department of Science, 'I'“ei:ﬁ’nH'dg'-@ &‘|E‘Hv1ronment Government of

Tripura, PN Complex, Kunjaban, Agartala, West Tripura.

The Secretary,

Department of Finance, Government of Tripura, New Secretariat

Building, Kunjaban, P.S. New Capital Complex, Agartala, West Tripura,

PIN:799010.

The Sub Divisional Magistrate,

Sadar, Govt. of Tripura, Agartala, West Tripura, PIN-799001.

----- Appellant(s)

Versus
Smt. Puja Datta,

----- Respondent(s)
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WA No. 124 of 2020

The State of Tripura,

represented by the Chief Secretary to the Govt. of Tripura, Civil
Secretariat, P.S. New Capital Complex, Agartala, West Tripura, Pin-
799010.

The Principal Secretary,

Deptt. of Finance, Government of Tripura, Civil Secretariat, P.S. New
Capital Complex, Agartala, West Tripura, Pin-799010.
The Secretary,

Tribal Welfare Deptt., | t ofyIripura, Lake Chowmuhani,
Agartala, West Trip a ,Pin- @l a
Tripura, Lake

The Director, )
Tribal Researih . Cultural Institute, Govt.
Chowmuhani, Krishnanagar, P.S West Agartala, Distri st Tripura,
Pin-799o_g$ _ &
. ST Ph o N @péllant(s)
. Q “F ) :

Smtimnswahti Rean;g:’:}'

----- Respondent(s)

[5>8 L
The State of Tripura, " : ?
represented by the Secretany;. t artment, Government of
Buitding J"é%ital Complex, Kunjaban,
P.S. New Capital Complex, Agartala, West Tripura -799010.
The District Magistrate Eé!aHRr;d e L
West Tripura District, Office Lane, Agartala, Tripura, Pin-799001.
The Chief Electoral Officer,
Election Department, Govt. of Tripura, O/o the DM & Collector, Office
Lane, Agartala, West Tripura, Agartala, Pin-799001.
The Senior Deputy Magistrate,
H.O & DDO, O/o the DM & Collector, Office Lane, Agartala, West
Tripura, Agartala, Pin-799001.
The Electoral Registration Officer (SDM, Sadar),
Election Department, O/o the SDM, Office Lane, Agartala, West
Tripura, Agartala, Pin-799001.
————— Appellant(s)
Versus

Smt. Sharmistha Roy,

----- Respondent(s)
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WA No. 453 of 2020

The State of Tripura,

To be represented by the Secretary, Directorate of Elementary
Education, Government of Tripura, New Secretariat Complex,
Kunjaban, Agartala, West Tripura, PIN 799010.

The Principal Secretary,

General Administration (P &T) Department, Government of
Tripura, New Secretariat - ORéiT(u gartala, West
Tripura, PIN 7990 (S '

The Director, “ 7\'

Directorate o@?ﬂentary Education, Governme ipura, Office

Lane, P.O.Agartala, P.S. West Agartala, District West w

The Join%ctor, T

Directo of Elementary. Ede hﬁ 3C ment of Tr@ Office
Lane, ._Agartala, PQ' est Agart: E@—West Tripura.

The I ctor of Schools v [ '
Sada Government of Mripyras~Kunja Agartala, West_Tripura
Distri

The Secretary,
Finance Department,
Complex, Kunjaban, Agartala
The Sub-Divisional Magistr

I Tripura, New Secretariat
, PIN 799010.

Sadar, Agartala, West Tjr?b jartala, P.S. West Agartala,
District-West Tripura. [/ Ay |

¢
A I S ot . Appellant(s)

Smt. Sanjukta Dey, HoedHo :'1

----- Respondent(s)
WA No. 461 of 2020

The State of Tripura,

to be represented by the Secretary, PWD(R&B), Government of
Tripura, New Secretariat Complex, Kunjaban, Agartala, West Tripura,
PIN 799010.

The Chief Engineer,
PWD (R&B), Government of Tripura, Kunjaban, Agartala, West
Tripura.
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The Executive Engineer,

Bishramganj Division, PWD (R&B), Bishramganj, Sepahijala, Tripura.
The Secretary,

Finance Department, Government of Tripura, New Secretariat
Complex, Kunjaban, Agartala, West Tripura, PIN 799010.

————— Appellant(s)

Versus

Smt. Gopa Debnath,

{%ondent(s)
—~<MraD. Bhattacharya
“IMr. M.~Debbarma, Addl .
l. # adeep Saha @
-Lg;y :
30 Barman, Sr. A
Deb, Sr. Adv.
Bhowmik, Adv.
arJ|t Bhattacharjee, Adv.
ath, Adv.
Chakraborty, Adv.

For Appeli

For R

Date of Hearing
Date of Pronouncement
Whether fit for reporting

HON’BLE THE CHIEF JUSTICE MR. INDRAJIT MAHANTY
HON’BLE MR. JUSTICE S.G. CHATTOPADHYAY

JUDGMENT & ORDER

[Per S.G. Chattopadhyay], J

Though the facts differ from case to case, all these writ
appeals involve similar question pertaining to exclusion of married
daughters from the die-in-harness scheme of the State Government.

Therefore, they have been heard together and would be disposed of by



WWW.LIVELAW.IN

Page - 5 of 28

this common judgment. For convenience, we shall refer to the facts
arising from WA No. 80 of 2020 (The State of Tripura & Ors. vs. Smt.
Debashri Chakraborty) which is treated as a lead matter.

[2] The facts are as under:

Smt. Anita Chakraborty, mother of respondent Debashri

Chakraborty was a GrouﬂﬁThe@?gﬂ the Superintendent of
Police (Procure er the Department of overnment of
Tripura. She WQ job on compassionate ground %husband
Shekhar @:borty die R e .

aid Anita aknaborty

expired 7.11.2016 leaving-bel nd i ' ters namely Popi
Chakra and respongg (eagp bashr Chakraborty ashri
lhf{ Pl ¢

-Ea‘plc tion was kept pending

Llap s ¥, i i—
without any decision, she f| ~d W.

which was disposed of by théfrkéﬁﬁé‘cl@ing‘lé‘ﬂﬁﬂge of this court by order
dated 07.12.2018 in which the following directions were issued:

"(1) Petitioner’s representation shall be considered by the
appropriate authority and decided expeditiously in
accordance with law and positively within a period of
4(four) weeks from today.

(2) If so required and desired, it shall be open to the writ
petitioner to place additional materials in support of
earlier representation, if any.

(3) Additionally, if so desired, petitioner may also request
for affording opportunity of hearing.

(4) The authority shall positively pass the order in the
aforesaid terms, by assigning reasons and copy thereof
shall also be supplied to the writ petitioner.
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(5) Liberty is reserved to the writ petitioner to
independently approach the Court for assailing the order,
if so required and desired on the same and subsequent
cause of action, in accordance with law.

(6) All issues are left open.”
[3] Pursuant to the said order of the learned Single Judge,

the State respondents who are appellants herein, considered the

representation of Smt, D@Rhira@ﬁ:?&ed an order dated
r

11.02.2019, reI@ rtion of which reads as unc @

’ ereas, the Home trment, Governmen ”@'pura
: S examined sritations submitted b@t
UDebashri Chak ty? and /also-thé\ Notification date

19.05.2017 ; Administration
Department which ctive w.e.f. 26.12.2015

and wherein ithappes aforesaid Notific
dated 19.05.20174)

e

Now, therefor?ﬁﬁel S:tf _ t has decided not to
consider the re Pfﬁi‘il 1 itted by the petitioner
Smt.  Debashri: . .Chak “+'W/0 Shri Sushanta
Chakraborty reside _ Pratapgarh, PS-East
Agartala, PO-P?ZF@_,QQEE{E[ A\?P‘{'ﬁ, West Tripura for
providing her Government job under die-in-harness
scheme as the aforesaid petitioner is a married woman
and is not eligible for obtaining Government job under the

die-in-harness scheme.”

[4] It would appear from the said order of the State
Government (appellant herein) that sole ground of rejection of
respondent’s application was that as a married daughter she was not
eligible to compassionate appointment under die-in-harness scheme

because notification dated 19.05.2017 clearly specified that under no
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circumstances, a married daughter would come under the purview of
die-in-harness scheme.

[5] Under these circumstances, Smt. Debashri Chakraborty
as a second round of litigation filed W.P(C) No.562 of 2019 challenging

the said order dated 11.02.2019 of the State Government and sought

for the following directions: R l OF
“(:6@_, e upon the Respondents tazg use as to

w the Respondents should not be ed all

@svant records of the case of the present Pet w

U(b) As to wy?ft N lersishould not be p

directing the Res

. r.‘t.‘:-')‘:'.

/ orders, direction/
to implement the

h was made by the
Respondent No:

: e__-,q—atfh;fhe Writ Petition) for
appointment to " the present Petitioner to the post of

Group-D on compassionate ground under die-in-harness
scheme.

(c) As to why: such

AND

(d) As to why such other order/ orders, / direction/
directions should not be passed so as to give full relief to
the present Petitioner and upon cause shown to make rule
absolute.

AND

(e) As to why such other order/ orders, direction/
directions should not be passed by setting aside the
impugned order dated 11-02-2019 (Annexure-6 to the
Writ Petition) passed on behalf of the Respondent No.1
and to pass appropriate order with a direction to the
Respondent No.1 to appoint a government job to the
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present Petitioner on compassionate ground under die-in-
harness scheme as she is also within the meaning of
family as per law;

(ea) Quash/cancel the Notification dated 19-05-2017
(Annexure-Y) issued by the Additional Secretary,
Government of Tripura, G.A. (P & T) Department for
exclusion of the married daughters from the purview of
the die-in-harness scheme and the retrospective effect of
the Notification, dated 19- 05 2017 are concern.

(f) ‘;e Not/f/cat/on dated 19-05- 7 vide No.
F.1(2)- (P & T)/15 issued by the Resp t No.4 i.e.
dditional Secretary to the Government ﬁura,
eral Administration-(Persennel & Training) D ent
ould not be_qyash appropriate order by
this Hon’ble Hi UEE,as Ve & )p may seem fi
proper.”
1
[6] In their countenr affi the writ petition, t tate
‘uf ¢
respondents (appellants hereinl) p V it after careful consideration
of the representation of Smt. D fﬁ Qﬁq\borty and after providing
personal hearing to her] ;Hen" e g_aﬁt tion for compassionate
appointment under die-in-har as rejected by the State

Government since married déﬂlgﬁiérb’-bveré“d;dluded from such scheme
under notification dated 19.05.2017. It was argued by the State counsel
before the learned Single Judge that even the scheme of 26.12.2015
did not cover the case of married daughters and the provision made in
notification dated 19.05.2017 was merely clarificatory in nature and
such scheme did not offend the constitution in any manner.

[7] After a combined reading of the said two notifications
dated 26.12.2015 and 19.05.2017, the learned Single Judge observed

as under:
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"11. A combined reading of the said two notifications
dated 26.12.2015 and 19.05.2017 would show that under
the original notification the term “dependent family
member” would cover besides others, legitimate children.
This did not distinguish between married or unmarried son
or daughter. The proviso to the said paragraph-2,
however, provided that a married son or a daughter-in-
law or widowed daughter if lives separately from other
members of the family on or before the death of the

Government s A uc erson would not be
considered ﬁm e Ee , he shall also

not e@e s an earning member of family for the
puéﬁ providing benefits under the sc ..In other
.words; by virtue of this proviso married son, ghter-in-
% or a widowed daughter who lives separatel'yA the
Q eceased Gove empl ould not come@in

the purview gff‘{t erterm-"dependent:family member”. At
the same time; ud” not be take

consideration fo jranting benefit under
the said schemeée nily; stch a member woulg'be
completely delin R LEmily of the deceased

Government emp { he |purpose of the scheme.
ion provide that a married
fov ed daughter who lives
at time of his death,
1. the| purview of the term
"dependent fahai By \hecessary implication,
therefore, an inte me can be read on part

of the policy fi i to:la_afg{ a married daughter
within the fold of dépendent family member, particularly if
she did not live with the Government servant at the time
of his death.

12. In the subsequent notification dated 19.05.2017 this
term ‘“dependent family member” has been further
expanded and explained. Paragraph-2 of this notification
clarifies that a divorced daughter of the deceased
Government employee would also be considered as a
family member in addition to the existing categories. The
proviso to paragraph-2 of the scheme dated 26.12.2015
was modified by adding the following sentence:

son, daughter-in-law-op, a( wi
with the Govemmmentiserva
would not be tug

Tot—r %
-

“"Married daughter(s) under any
circumstances shall not come under the
purview of Die-in-harness Scheme.”
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13. These modifications in the notification dated
19.05.2017 can at best be seen as clarificatory in nature.
What was implied in the previous scheme has been made
explicit. Irrespective of the date of death of the
Government servant or the application for grant of
compassionate appointment by the heir of the deceased
Government servant, the position in my opinion, would
not materially change. Since I find that the notification
dated 19.05.2017 mere/y made certain clarifications in the

existing scheme ry. to decide whether any
substantiv ﬁ operate with

any retros e effect
14 This, however, does not bring @to the
ntroversy since as noted, the petitioner ha nged
very root of. the* e]ﬁe jon _of her appl/ca for
ppointment ompassionate-gro & ds name/y, h.a
married daughte §h” oula GO yw:th/n the p
of the scheme: w‘ ,h ‘.‘.-.,:’: %%"i ous High Courts
under similar cife. 5;'* = that any such distin
by the rule mak 0 3- 5 Wou :f"s- unconstitutional
violative of equa// y c auser”

el
[8] Thereafter, rer'A on Hﬂl deC|S|ons of Allahabad High

_l:""'" 'G"‘-I 1

Court in Smt. Vimla Srivag ava

a{‘
: TU .P. & Anr. reported in

2015 SCC OnLine All 6 isn.of the Chhattisgarh High

Court in Smt. Sarojni B@gr;ﬁsq—,ﬁtaqqqf{ Chhattisgarh & Ors.
reported in 2015 SCC OnLine Chh 395, the decision of the Calcutta
High Court in the State of West Bengal & Ors. vs. Purnima Das &
Ors. reported in 2017 SCC OnLine Cal 13121 and the decision dated
25.03.2019 of the Uttarakhand High Court in Udham Singh Nagar
District Cooperative Bank Ltd. & another vs. Anjula Singh and
others learned Single Judge held that portion of the notification dated
19.05.2017 making exclusion of married daughters from the purview of
the die-in-harness scheme was unconstitutional and directed the State

respondents (appellants herein) to consider the application of Smt.
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Debashri Chakraborty afresh and dispose the same on merit. Following

observation of the learned Single Judge may be quoted:

“"22. Lastly, we may notice that learned Single Judge of
Calcutta High Court in case of Sulekha Gorain vs. The
State of West Bengal & others in the decision dated
01.08.2019 followed the decision of the Full Bench in case
of Purnima Das (supra) and held that a married
daughter cannot b ut he purview of the scheme
for compas‘o’?ﬁiﬁ? o@ﬁ license for fair
price sho - 7"

238 Inview of such decisions of vario gh, Courts

1across the country and almost unanimity of opig W the
0

e, I have no hesitation-in holding that the ing
ortion  of 'f\@‘a’wﬂq dated 19.05.26&]5

unconstitutiopak: - .

N0 - - T '
"Mariied-daughter( dder any circumstafices

shall né "’: e purview of Di

é't i hat the scheme of die-in

24. Consequently,
harness formulate
26.12.2015 as m
dated 19.05.2047<Woud
from the purview of[%

¢ lagified under notification
xclude a married daughter
n'iother words, even a
married daughte m e-entitledito make an application
for appointment mp. e basis which would be
decided on its : eri ng@%ﬁl‘?e parameters of the
scheme. Resu/tani/'y, I iu ned order dated 11.02.2019 is
set aside. The respondents are directed to consider the
application of the petitioner afresh and dispose it of on

merits. This shall be done within a period of 4(four)
months from today.”

[9] The said judgment of the learned Single Judge has been
challenged in appeal before us.

[10] Learned GA appearing for the appellant has argued that a
married daughters were not entitled to compassionate appointment
under die-in-harness scheme even under the notification dated

26.12.2015 which was further clarified and re-affirmed in the
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notification dated 19.05.2017 by adding an exclusion clause to the said
notification specifically excluding married daughters from the purview of
die-in-harness scheme. It is contended by learned GA that the very
object of the die-in-harness scheme is to extend financial benefits to the

dependent family members of a deceased government servant either by

providing employment Qﬁl |ble(n)%e,r of such family on
compassionate g@ by providing financial as W the family.
Learned GA .éentends that the State_Government has purpose
formulateﬁ

modifie nded from ti

s ~ been

erein

who sh e treated as é&ligibleldépendent family memb
stz Tuvs R

e purpose of compassionate

(e
& married daughter because
g

"
, can be treated as a

deceased government serv:f
appointment. The scheme do '

dependent family member ©fia: government employee.

Counsel submits that as per‘faWH'i:H downl Eﬁl;idhe Apex Court in various
judicial pronouncements, no aspirant can claim a statutory right to
compassionate appointment. Appointment on compassionate ground
can only be made in terms of state’s policy prevailing on the date of
consideration of an application for job on compassionate ground and
such appointment can be made only on fulfilling the eligibility criteria as
per the policy. To buttress his contention, the State counsel has relied
on the decision of the Apex Court in N.C. Santhosh vs. State of

Karnataka & Ors. reported in (2020) 7 SCC 617 and subsequent
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decision in Director of Treasuries in Karnataka & Anr. vs. V.
Somyashree reported in 2021 SCC OnLine SC 704. Counsel contends
that keeping in view the law laid down by the Apex Court in the
judgments of N.C. Santhosh (Supra) and Director of Treasuries in
Karnataka & Anr. (Supra), the action of the State Government

cannot be said to be %a“ Iun@]s@nal and as such the

judgment of the @Smgle Judge should be se
[11] $pearing for the
learned @ - advocate § Wplete exclusion f the

V" af Aeothpassionate ap
(F
3l ¢
( rnw. discriminati
g

married. ghters from ‘f' _
,&f

respondent, Mr. P. %Barman,

under ¢ ih-harness sche

_ %‘Q&.Qf the Calcutta High Court

s

in Purnima Das & Ors.(Si'v‘;ra) :_Ehle full bench of the Calcutta

High Court examined 5|m|Iar ht of various decisions of

different High Courts and ‘“Sﬂi’éﬁd’eidl*iﬂhaﬂ% die-in-harness scheme
completely excluding married daughters was not Constitutionally valid.
Counsel has referred to the following observation of the Calcutta High
Court from the said judgment:

"116. We are in complete agreement with the aforesaid
line of decisions and are, therefore, of the clear opinion
that the relevant notifications issued under the 1999 Act
or for that matter the SCHEME, in the manner it has been
framed, do not appear to be reasonable. The restriction
on married daughters being eligible to apply and to be
considered for compassionate appointment is likely and
has, in fact, given rise to a legitimate grievance in the
minds of married daughters, who unfortunately are not
looked after by their husbands, perforce have to take
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shelter in their parental/maternal home, survive on the
benevolence  showered by their fathers/mothers
(Government employees) and owing to untimely demise
of the Government employees, are left high and dry along
with other members of the deceased’'s family who have to
depend on such married daughter to feed and provide the
basics to cover their body.

117. Our answer to the question formulated in paragraph
6 supra is that complete exclusion of married daughters

like Purnima, Aﬂ’x l@ m the purview of
compassi *} nt ?ﬁgby that they
are z@vered by the definition ofd'd dent' and
ineG/ J

igible to even apply, is not constitutiona alii

A . Consequently, .the —offending provisiow the
: tification dati i1 2y 2 Q8 A(governing the Cﬁﬂff
\rpita and K, ka {3 Uary -3,-.2009 (govern e

¢ v’"e}"' unmarried’

It, however, go that after the nee
compassionate a stablished in accordance
with the laid down h/ch in itself is quite

ntire/y dependent on
other (Government

death and agree to look
after the other f. Of the deceased, if the

claim is to be COﬁJdeejﬁC_ilJ-iljf bgqu_[

[12] Counsel argues that the said decision of a full bench of
Calcutta High Court in the case of Purnima Das & Ors.(Supra) was
also followed by the Calcutta High Court in the case of Sulekha Gorain
Vs. The State of West Bengal & Ors. vide decision dated
01.08.2019. Counsel contends that the State of West Bengal preferred
SLP N0.17638-17639 against the decision rendered in Purnima Das &
Ors.(Supra) before the Apex Court. By order dated 23.07.2019, the
Apex Court dismissed the said SLP as a result of which the judgment of

Purnima Das & Ors.(Supra) attained finality.
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[13] Mr. Roy Barman, learned senior advocate has also relied
on the decision of the Karnataka High Court in Bhuvaneshwari V.
Puranik vs. State of Karnataka Department of Personnel and
Administrative Reforms Represented by its Secretary and Others

reported in 2020 SCC OnLine Kar 3397 wherein the Karnataka High

Court examined the {&)RT C@pnal validity of Rule
2(1)(a)(i), Ruleé@ and- Rule 3(2)(i)(c) of @ataka Civil

Services (A@tment on Compassionate Grounds)Rules, ) 6 which

excluded @' i

appointn and came to-t

interpretation, without a shadow of doubt is discriminatory

as the words "G aﬁ*eb@peFHééljes through the entire
fabric of Rule 2 and 3 as extracted hereinabove to deny
appointment to a married daughter. If the Rule is left as it
is, in view of my preceding analysis, would create a
discrimination on the basis of gender. If the marital status
of a son does not make any difference in law to his
entitlement for seeking appointment on compassionate
grounds, the marital status of a daughter should make no
difference, as the married daughter does not cease to be
a part of the family and law cannot make an assumption
that married sons alone continue to be the part of the
family. Therefore, the Rule which becomes violative of
Articles 14, 15 on its interpretation will have to be struck
down as unconstitutional as excluding the daughters
purely on the basis of marriage will constitute an
impermissible discrimination which is invidious and be
violative of Articles 14 and 15 of the Constitution of India.
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It should be remembered that "nature bestows so
much on women; the law cannot bestow too littie".

[14] Counsel contends that decision of the Karnataka High
Court in the case of Bhuvaneshwari V. Puranik (supra) was
approved by the Apex Court in SLP. N0.20166 of 2021 (the State of

Karnataka & Ors. Vs. C.N. Apporva Shree & Anr.) vide order dated

17.12.2021 viewing G@R OF ?\,
. Eevrerirenenirens We give our full imbﬁ%;o the
weasoning of the High Court, more so, as even{ le in

stion relied upon }L;th(g:'etitioner to deny ied
aughter a _job /_an, feoempassiohate groundsém'/e

-,

has . been quashed i
iy

judgment of t afie ﬁ _High“Court in Bhuvanes T

The Special Leave Peti ic‘

bt

4

[15] Counsel of the res

1
ﬁr_\khsr contends that question
_f_‘&)?}zassionate appointment

"{?'Béfore the High Court of

"

friem
of entitlement of marriedf.‘ﬂauga
i T

under die-in-harness schem&also.
Madras in R. Govindammﬂ_ﬁiﬁfe@ﬁn;ﬁipal Secretary, Social
Welfare and Nutritious Meal Programme Department,
Secretariat, St. George Fort, Chennai-600009 & Ors. reported in
2015-3-L.W. 756 and the High Court of Madras by order dated
13.04.2015 quashed the order of the State Government denying
compassionate appointment to the married daughter of the deceased
government servant and directed the State Government to provide

compassionate appointment to the petitioner who was a married
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daughter, if she was otherwise eligible without any reference to her
marriage.

[16] Counsel has also relied on the decision of the Karnataka
High Court in R. Jayamma vs. Karnataka Electricity Board reported
in I.L.R. 1992 KAR 3416 wherein the Karnataka High Court held that

refusing compassionate p’ﬁr.\chc O?;only ground that the
S Zr? uarantees of

woman is marri @/io ative of the Constitu

equality and,*ﬁ iscrimination on the ground of sex. w has also
relied on@ ecision of{,' Sbur

'-'_:; Ghhattisgarh in Sa@i Bhoi

(e )

onsidered sim issue

(Supra hich High Cour

and stri down clause 3(1){c) f :1?? dated 10.06.2 and
A A

to the extent they excluded mar

[y

‘ - iy
¥

compassionate appointment as 'd

h
\atary, and violative of the

] %s from consideration for
DR

Constitutional guarantees of e

[17] Counsel of the“xk?pbi‘rhé‘nﬂﬂéé :fhrther placed reliance on
the decision of the High Court of Himachal Pradesh in Mamta Devi vs.
State of Himachal Pradesh & Ors. reported in 2020 SCC OnLine HP
2125 in which the petitioner challenged the Constitutionality of state’s
policy debarring married daughters from seeking employment
assistance under die-in-harness scheme. The High Court viewed that if
the marital status of a son does not make any difference in the eyes of
law, then it is difficult to think how marital status of a daughter makes

such difference in her eligibility. The High Court directed the State to



WWW.LIVELAW.IN

Page - 18 of 28

give compassionate appointment to the petitioner who was a married
daughter, if she was otherwise eligible and fulfils the criteria prescribed
in the policy viewing as under:

“"21. The object of compassionate employment is not only
social welfare, but also to support the family of the
deceased government servant, who dies in harness, and

by excluding married hter(s) from the sweep of the
family, thegré ﬁt’p e %ur ose cannot be
achiev e@ ital status n #&not make any
diff@ the eyes of law, then it s difi to think,
ho arital status of a daughter makes

ifference in her eligibility..In fact, marriag
' ve proximat isoywith, identity and eve
Ufnarriage, é;! ) esl_ to be a da
Therefore, if a-ma iGht to compassi

appointment, the
same footing
plausible basis o
criteria.

22. Moreover, in
member in the Lﬁam
who died in he
daughters onl
The aim and th
appointment is ~fifiancial assistance to the

family of the d@m@pw the absence of any
male child in the family, the State cannot shut its eyes

and act arbitrarily towards the family, which may also be
facing financial constraints after the death of their sole
bread earner.

L case there is no male

'*Sfather of the petitioner,
j his widow and two
Y the elder daughter.

23. As held above, the object of compassionate
appointment is not only social welfare, but also to support
the family of the deceased government servant, so, the
State, being a welfare State, should extend its hands to
lift a family from penury and not to turn its back to
married daughters, rather pushing them to penury. In
case the State deprives compassionate appointment to a
married daughter, who, after the death of the deceased
employee, has to look after surviving family members,
only for the reason that she is married, then the whole
object of the policy is vitiated.
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24. After incisive deliberations, it emerges that core
purpose of compassionate appointment is to save a family
from financial vacuum, created after the death of
deceased employee. This financial vacuum could be filled
up by providing compassionate appointment to the
petitioner, who is to look after the survivors of her
deceased father and she cannot be deprived
compassionate appointment merely on the ground that
she is a married daughter more particularly when there is

no male child [n e petitioner is having 'No
Objection ) ro ﬁb and younger
il

embers in the fa

25 n the instant case, in case the pet/t/o t given
mpassionate appomtment who has to take ali f h

& ot o, 1 g
compassionate employfentpe ﬁ’.
26. Therefore, th -!" %ﬁi‘%‘.

] he ﬁ' ﬂ:&;_r:’
)N, keeping in view the
nces viz., the deceased
employee has leftL. Wi
the petitioner q}if
her widowed mo led with the fact that
ertificates’ in favour

of the petitioner. |

27. So, in viewﬂ;ﬂﬁj@@gqﬂg__ﬁqcussmn the object of
the compassionate employment policy would only be met
in case the petitioner is given compassionate
appointment, if she otherwise fulfils other required
eligibility criteria under the policy for compassionate
appointment to the dependents of the deceased
employee.

28. In view of foregoing discussion and considering the
relevant law on the subject, the extant writ petition is
allowed, directing the respondents to give compassionate
employment to the petitioner, if she is otherwise eligible
and fulfils the criteria prescribed in the apt compassionate
employment policy.”

[18] Mr. Roy Barman, learned senior advocate submits that in

view of the law laid down in the judgments aforesaid, learned Single
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Judge committed no error in striking down part of the notification dated
19.05.2017 in as much as it excluded married daughters from the
purview of compassionate appointment under die-in-harness scheme.
Counsel, therefore, urges the court for dismissing the appeal.

[19] Learned Single Judge also discussed and relied on the

decision of the AIIaha%@@r@Wcase of Smt. Vimla
Srivastava (SUC/On this case, Rule 25(c)(%ar Pradesh

Recruitment 4

Dependents of Government Servants D _m-Harness

Rules, 19 hich exclud atre hightérs from the @ew of
o =) - E‘? I
compas e appointment.) efore the Allaha High
Court. | vision bench of HH )h [ Hexamined the is and
af
viewed that exclusion of ma ters from the scheme of
compassionate appointment d o be based on logic or
En
justifiable criteria. Court hd'lq_; t tof Imarried daughters from

L :-j

the ambit of compassionate s a discriminatory policy

which offended Article 14 and IS5 ‘of-the ICanstitution. The High Court
struck down the said die-in-harness Rule observing as under:

"23. Specifically in the context of compassionate
appointments various High Courts have taken the view
that a woman who is married cannot be denied entry into
service on compassionate appointment merely on the
ground of marriage. This view was taken by a learned
Single Judge of the Karnataka High Court in Manjula vs.
State of Karnataka, 2005 (104) FLR 271. The same
view has been adopted by a Division Bench of the Bombay
High Court in Smt. Ranjana Murlidhar Anerao vs. The
State of Maharashtra where it was held that the
exclusion of a married daughter for the grant of a retail
kerosene license on the death of the license holder was
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not justifiable. The Division Bench of the Bombay High
Court held as follows:

"This exclusion of a married daughter does not
appear to be based on any logic or other justifiable
criteria. Marriage of a daughter who is otherwise a
legal representative of a license holder cannot be
held to her disadvantage in the matter of seeking
transfer of license in her name on the death of the
license holder. Under Article 19(1)(g) of the

Constitu 'OB:IIZa t@g‘ f a citizen to carry

o) A\tE ine gs'; Under Article
reasonable restrictions Wit egard to
Cg’rofessional or technical qualificatioh@sary for

carrying on any trade or business® w be

imposed. imilatly,-s\gender  discriminati is
prohibited~by._A 15 he Constitution. e
exclusion:of- ‘ ter-from the purviews
expressior jcensing Order of

is not onl lel 15 but the same
infringes -;f; by Article 19(1)(d) of

24. The same vie
Judge of the Ma

District Colleqf’
High Court inl|P

t .’L’? S Kavitha vs. The
Judge of the Kolkata

14 : 'he State of West
Bengal has fﬁ?Td“ j appointment  on
compassionate g claimed as a matter of
right, at the sa%_ -Rot. open to the State to
adopt a discrimi, E;E y ! poli y 'excluding a married

daughter from the ambit of compassionate appointment.

25. We are in respectful agreement with the view which
has been expressed on the subject by diverse judgments
of the High Courts to which we have made reference
above.

26. During the course of submissions, our attention was
also drawn to the judgment rendered by a learned Single
Judge of this Court in Mudita vs. State of U.P. The
learned Single Judge while proceeding to deal with an
identical issue of the right of a married daughter to be
considered under the Dying-in-Harness Rules observed
that a married daughter is a part of the family of her
husband and could not therefore be expected to continue
to provide for the family of the deceased government
servant. The judgment proceeds on the premise that
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marriage severs all relationships that the daughter may
have had with her parents. In any case it shuts out the
consideration of the claim of the married daughter without
any enquiry on the issue of dependency. In the view that
we have taken we are unable to accept or affirm the
reasoning of the learned Single Judge and are constrained
to hold that Mudita does not lay down the correct
position of the law.

27. In conclusion, we hold that the exclusion of married
daughters fr T ressmn “family” in
Rule 2 @‘» /s illegal and
unc s@ona/ being violative of Arti and 15 of
th%st/tut/on

% We, accordingly, st#i %d’ in
O fgg e s 2,
Ju l
(¢

discriminatory and violative aﬂma@j4ff51?ﬂ“d 16 of the Constitution.

The High Court held that non inclusion of married daughters in the
scheme for compassionate appointment only on the ground of marriage
was in violation of Article 14, 15 and 16 of the Constitution. It was
directed by the High Court that married daughters shall also be held to
fall within the inclusive definition of “family” of the Government servant
for the purpose of compassionate appointment under die-in-harness
scheme. Following observation of the High Court may be quoted:

B D e .

(v) Conclusion
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ii. Question No.2 should also be answered in the
affirmative. Non- inclusion of "a married daughter” in the
definition of a "family", under Rule 2(c) of the 1974 Rules
and the note below Regulation 104 of the 1975
Regulations, thereby denying her the opportunity of being
considered for compassionate appointment, even though
she was depen vernment servant at the
time of his ﬁd]crm‘ipnd is in violation of
Artic/e 16 in Par of stitution of

In a.
FTT . .....oooooeeeeeeeeeeeeeeeeeeeeeeeeereeereeeseraeannneninenenss

[21] Q/erting tot

that lea Government Aé’

Apex in N.C. Sani

decision held that norms m‘qvaqmrq]:pnf_}'h}:pate of consideration of

application should be the basis for consideration of a claim for
compassionate appointment. According to learned GA, in the present
case, the respondent being a married daughter did not fulfil the criteria
laid down in the State’s policy. Therefore, she is not entitled to be
considered for compassionate appointment. As such, the learned Single
Judge committed error in striking down the policy and directing the

State Government to consider her application.
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[22] Question is whether the law laid down by the Apex Court
in the case of N.C. Santhosh (Supra) applies to the question in issue
before us. The context in the case of N.C. Santhosh (Supra) is
entirely different. In that case, the services of the appellants who were

given compassionate appointments under die-in-harness scheme came

to cancelled on the ground t@ulh a@pqnts were made dehors
Z\' ointment on

the provisions C e/ Karnataka Civil Servi %

Compassion Grounds) Rules, 1996 as amended w.ef. 04.1999.

Under th amended Rufes, ™ @:eased
r-_-:-{-: ; )

Govern employee wash comp nate

appoin within a periog

s

appointment after they attﬁg;\éd.{
] .:“A'L"-E"t
compassionate appointment, P

amended and as per the

amended provision, even thé‘irﬁ"ﬂi;ﬂ'ﬂepé*déﬂt was required to make
application within 1(one) year from the date of death of Government
servant. However, a second proviso was made to the said Rule laying
down that application pending for consideration on the date of
commencement of such amendment shall not be barred by the said
amendment. No application of the appellants was pending on the date
of commencement of the amended provision. Their applications came to
be filed only after such amendment came into force and those

applications did not conform to the amended provision. On the basis of
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such application, they were given compassionate appointments which
were later terminated by the State Government on the ground that
those were made dehors the amended Rules which were in force on the
date of application.

[23] In this factual background, the Apex Court N.C.

Santhosh (Supra) endﬁcﬁTw @ h Court of Karnataka
to the effect tfcoappellants were |neI|g|bI @passmnate
appointment hen their appllcatlons were consi and
unamend@%smn of the‘Rule v not,apply to then@ce the
'-IUd'illn 8 tht

e
=;.%%
«?r 73U

[24] Similarly, in thea‘(a e o

Facts an@missue are cIearIy " s appellants cannotederive

any benefitsfrom the said de

Karnataka & Anr. (Supr

L..’I.

Government Advocate, tlile_; Api

whether a divorced daug e

compassionate ground undeﬂﬁﬁk&*ﬁétakb“-b}ﬂil Services (Appointment
on Compassionate Grounds) Rules. Having reiterated the principles
culled out in the case of N.C. Santhosh (Supra), the Apex Court held
that on the date of consideration of her petition for compassionate
appointment, a divorced daughter was not included in the relevant
Rules for compassionate appointment. The Rules were amended to
include divorced daughters subsequently. Even otherwise, at the time of
death of the Government employee, marriage of the petitioner was

subsisting and as such she was a married daughter and married
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daughter was also kept beyond the purview of compassionate
appointment. The Apex Court, therefore, quashed and set aside the
impugned judgment passed by the Karnataka High Court whereby the
High Court directed the State appellants to consider the application of

the divorced daughter for grant of compassionate appointment to her.

In that case, the issue QKCSﬂ [nal@‘ﬂe State’s die-in-harness
policy was not rt@ore the Apex Court. Thu @ and issues
S

being dlfferwe case in hand is not covered by the wsmn

[25] U rom the de?' issue by various High

Courts s the country'ir ifed to Supra ould

scheme of compassionate appo m.e

_ ng[easonable arbitrary and

violative of the equality clai'lqgsvof .sh ion enshrined in Articles

-\.A.

14 to 16. As discussed, i he “decision in the case of

Purnima Das (Supra) foIIoWéﬁ‘-‘HyLbﬁIekHd Gorain (Supra), Calcutta
High Court disapproved such exclusion. The SLP against the decision
rendered by the Calcutta High Court in the case of Purnima
Das(Supra), was also dismissed by the Apex Court. Similarly, the
decision of the High Court of Karnataka in the case of Bhuvaneshwari
V. Puranik (Supra) striking down the Rule denying compassionate
appointment to a married daughter only on the ground of her marital

status also received approval of the Hon’ble Apex Court in the State of
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Karnataka & Ors. Vs. C.N. Apporva Shree & Anr. vide decision
dated 17.12.2021.

[26] The very object of die-in-harness scheme is to provide
urgent relief to mitigate the hardships arising out of the death of the
earning member of the family. Numerous situations can be

contemplated where tﬁﬂ[ @pe%an the married

mily of the deceased

daughter to sup ¢/ ﬂ:;nt servant.
Such a sWu@ aving arisen, object of the die-in-har heme to
relieve tr@- ily of the dé se ' _ c servant o@ergent

financial®enisis by providing_éoripassionate %1ntment to al gible

membe uld be frustrated ughter, who is rwise

eligible for such appointment, is the purview of the scheme

only on the basis of her may M%{I[iage does not break the
. “.;’"n H

bond between a daughter a’ﬁ;j he' Epal:en sasli .does not do between a

son and his parents. A crisis incthefamily-ofther parents equally worries

a married daughter. As suchf:ﬂhé’@"rls‘lhd\ﬂaﬁ’dﬁale behind exclusion of a
married daughter from the scheme. Therefore, a die-in-harness policy
inasmuch as it operates as a disqualification in the case of a married
woman, as against a married man must be held to be discriminatory
and such policy, tested on the touchstone of Articles 14 to 16 of the
Constitution, cannot be held to be valid. As a result, we find no merit in
the appeals. Resultantly, the appeals stand dismissed.

[27] Appellants are directed to consider the applications for

compassionate appointment received from the respondents afresh and
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dispose the same on merit within a period of 3(three) months from
today.
[28] With these observations, the appeals are disposed of.

Pending application(s), if any, shall also stand disposed of.
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