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HON'BLE AVNISH SAXENA, J.

1. Learned A.G.A. has filed the counter affidavit. Sri Shive Datta Y adav,
learned counsel for the opposite party no.4 appears and files vakalatnama
aswell asthe counter affidavit. The same are taken on record.

2. Sri Divyanshu Pathak, learned counsel for the accused-applicant
appears and submits that he does not want to file rejoinder affidavit in
reply to the counter affidavit filed by the State as well as the opposite
party no.4. He submits that sole ground of moving the present application
under Section 528 B.N.S.S. is the framing of charge by the trial court
without the mandatory compliance of Section 230 B.N.S.S., which
mandates that the copy of police report and other documents shall be
provided to the accused-applicant and further submits that the order of
taking cognizance dated 06.01.2025 passed by the Specia Judge POCSO
Act, Etawah in Special Case No0.22 of 2025 (State of U.P. Vs. Vijendra
Kumar), arising out of Case Crime No0.111 of 2024, under Sections
137(2), 87, 352, 65(1) B.N.S. and Sections 3/4(2) of POCSO Act as well
as Sections 3(1)Dha, 3(2)5 of S.C./S.T. Act, Police Station Usarahar
District Etawah, has not made any mention in the order that the copies be
provided to the accused-applicant. He further submits that Sections 261
and 262 of B.N.S.S. provides for an opportunity of accused to move the
discharge application and provides a limitation for the same, wheresas, the
trial court without providing the documents and the copy of police report
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to the accused-applicant has fixed the date for framing of charge and
therefore, has not complied the mandatory provisions of the Act. Hence,
seeks interference of this Court.

3. Sri Shive Datte Y adav, learned counsel for the opposite party no.4 and
learned A.G.A. for the State have stated that the trial court has provided
the copies of police papers and documents, which has been received by
the accused-applicant on the margin of the order shown at page no.95 of
the application. Both of them have stated that the order dated 06.01.2025
shows that the court has taken cognizance in the presence of the accused
on 06.01.2025 and sufficient time was provided to the accused to move
the discharge application, but has not been moved by the accused, which
led to the framing of charge on 04.04.2025. Further submits that the
applicant has belatedly moved the present application and therefore, the
application is devoid of merits and liable to be dismissed.

4. This Court has taken into consideration the rival submissions made by
the parties and perused the record.

5. Section 230 B.N.S.S. provides that the court concerned shall provide
the copies of documents and police papers relied on by the prosecution
not beyond 14 days from the date of production or appearance of the
accused. The provision of Section 230 B.N.S.S. isreiterated underneath:-

"Section 230. Supply to accused of copy of police report and
other documents. In any case where the proceeding has been
instituted on a police report, the Magistrate shall without delay,
and in no case beyond fourteen days from the date of production
or appearance of the accused, furnish to the accused and the
victim (if represented by an advocate) free of cost, a copy of each
of the following:—

(i) the police report;
(i1) the first information report recorded under section 173;

(iii) the statements recorded under sub-section (3) of section
180 of all persons whom the prosecution proposes to examine as
its witnesses, excluding therefrom any part in regard to which a
request for such exclusion has been made by the police officer
under sub-section (7) of section 193;

(iv) the confessions and statements, if any, recorded under
section 183;
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(v) any other document or relevant extract thereof forwarded to
the Magistrate with the police report under sub-section (6) of
section 193;

Provided that the Magistrate may, after perusing any such part
of a statement as is referred to in clause (iii) and considering
the reasons given by the police officer for the request, direct
that a copy of that part of the statement or of such portion
thereof as the Magistrate thinks proper, shall be furnished to the
accused,

Provided further that if the Magistrate is satisfied that any such
document is voluminous, he shall, instead of furnishing the
accused and the victim (if represented by an advocate) with a
copy thereof, may furnish the copies through electronic means
or direct that he will only be allowed to inspect it either
personally or through an advocate in Court;

Provided also that supply of documents in electronic form shall
be considered as duly furnished.”

6. The charge sheet dated 13.12.2024 is submitted before the Specia
court of POCSO Act, on which, the trial court has taken cognizance by
order dated 06.01.2025. The order taking cognizance is reiterated
underneath:-

"IN fddges STty deT- 111/2024, UFT- IERER, Seral
AR & o1 & I A9gw oo FIR & fovg on-
137(2), 87, 352, 65(1) BN.S. & 3/4(2) Pocso Act & 3(1)4,
3(2)5 SC/ST ACT & 31urel # 3TRIY U5 Jqd foham 71 &1

ANGh faoig AR SIel FRER & IURYd A@N G Td
HATYh & faeg UM AR U3l Td Feliel hd ST hl Hdedleh]
foraT| aTdl HereHT difedr Td 3= a8l o gRT 180 off. T4, T4,
TS T T UM o1 3Taeiien [T |

HAgh fasi=g FAR o faeg 9rT 137(2), 87, 352, 65(1) B.N.S
& 3/4(2) Pocso Act & 3(1)¥, 3(2)5 SC/ST ACT o 3TUY I
G fld S & folu gaiea Smaw &1 3TuRTe &l Tt fetam SiTd

2l
faQy a1g uSfighd ot

TG aTed TR fieh- 20.01.2025 i Uqd &l

HATHH faies HAR Tolelt HRAR & A1gd 81"

7. The above order reveds that on the date of taking cognizance, the



NA528 No. 36420 of 2025

accused, who was in jail, was before the court. The endorsement on the
margin of the order reveas that the warrant of the accused was changed
on that date and it also carries the signatures of the accused. The order
does not show the compliance of mandatory requirement of Section 230
B.N.S.S. as there is no compliance directed in the order, it cannot be
inferred by the signatures of the accused at the margin that the copies of
the documents and police papers would have been provided to the
accused-applicant. The compliance of Section 230 B.N.S.S., 2023 isnot a
mere formality but an epitome of fair trial.

8. It is the argument of learned counsel of the accused-applicant that the
trial court by order dated 06.01.2025 has fixed the date for framing of
charge, whereas, Sections 261 and 262 B.N.S.S. specifically provide for
moving an application for discharge. This argument of learned counsdl is
not convincing because a right is provided to the accused-applicant for
moving an application for discharge, for which the time period is
provided. The Court cannot anticipate whether the accused-applicant may
move the application for discharge or not. As such, the fixing of a date for
framing of chargeisajust and proper order.

9. This Court found that the non-compliance of Section 230 B.N.S.S. has
made further proceedings of the case and framing of the charge in
contravention to the legal provision and violation of the cardinal principle
of free and fair trial, which has an implication that the charge framed by
the trial court on 04.04.2025 is liable to be quashed, to give way to the
accused for moving of discharge application.

10. Thus, the applicant shall be provided with the copies of police papers
and the documents in accordance with Section 230 B.N.S.S. within a
week. The accused thereafter, shall be at liberty to move the discharge
application in pursuance to the provision of Sections 261 and 262
B.N.S.S.

11. The application under Section 528 B.N.S.S. is accordingly allowed.

(Avnish Saxena,J.)
January 27, 2026

Shivangi
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