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This petition has been filed with the following prayers:

“a. quashing the impugned order dated 18.07.2025 passed by
Respondent No. 1; and

b. releasing the Gold (Coins) and jewellery seized in terms of
Annexures B-1, B-2, J-1, J-2, J-3 & J-4 [Annexure C to the
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present writ petition]; and/or”

2. This present petition is a second round of litigation before this Court.
The petitioners no. 1 and 2 are husband and wife and the petitioners no. 3
and 4 are their children. The brief factual background surrounding the case
IS that the petitioners herein, were subjected to a search and seizure
operation a their residence which was conducted by the
respondent/Revenue from 09.10.2024 to 11.10.2024, based on a search
warrant authorized by the respondent no.3 under Section 132 of the Income
Tax Act, 1961 (the Act).

3. During the search, the following gold and jewellery were seized by
the Revenue:
I. Gold (coinsetc.) - 104 Grams;
i.  Jewellery - 4,808 Grams approx. being the value/weight based
on the converted gold weight while the actual net weight is
2,519 Grams;
lii.  Thetotal vaue of the jewellery found was Rs. 5,39,76,316/- out
of which jewellery amounting to Rs.1,51,16,209/- was released
and the seizure was of Rs. 3,88,60,107/-.

4, Ms. Kavita Jha, learned Senior Advocate appearing for the petitioners
herein, stated that the search and seizure were illegal. As per her, the
petitioner no.1, for and on behalf of himself and the rest of the petitioners
addressed a letter to the department dated 25.11.2024 submitting the
documents and pointing out that all the seized gold/jewellery was disclosed
by the petitioners in their respective Income Tax Returns (ITR) and Wealth
Tax Returns (WTR). She stated that as per the second proviso to Section 132
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B(1)(i) of the Act, it was incumbent upon the respondents to release the
seized gold/jewellery within 120 days from the date of search. Due to
Inaction on the part of the respondents, the petitioners filed another letter on
23.01.2025, reiterating their request for the release of the gold/jewellery
along with reconciliation, demonstrating that each item mentioned in the

Panchnama was duly disclosed by the petitionersin their returns.

5. She stated that as per the statute, when the person concerned makes an
application within 30 days from the end of the month in which assets were
seized and furnishes explanation to the satisfaction of the Assessing Officer,
(AO) subject to the existing liability, the assets may be released. It is her
submission that since the last date of search was 11.10.2024, and the
application was filed by the petitioners under Section 132B on 25.11.2024,
the requirement of the first proviso to Section 132B was met. She stated that
even after the lapse of 120 days, no action was taken by the respondents and
the documents placed on record by the petitioners were completely ignored.
Thereafter, aggrieved by the same, the petitioners filed a writ petition before
this Court being WP(C) No. 2938/2025, on 07.03.2025. She drew our
attention to the order passed therein dated 07.07.25 which reads as under:

“3. The learned counsel appearing for the Revenue now
submits that the Petitioners Application for release of the
jewellery in question would be decided within a period of 1
(one) week from date. The Respondents are bound down to the
said statement. The aforesaid statement also addresses the
Petitioners' second prayer in the present Petition.

4. In view of the above, no further orders are required to be
passed in this Petition. The same is disposed of.
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5. It isclarified that all rights and contentions of the Petitioners
are reserved, and in the event the order passed by the
Respondents is adver se to the Petitioners, the Petitioners would
not be precluded from availing their remedies to assail the
same including on the grounds as set out in the present
Petition.”

6. It is her submission that bound by this order, it was incumbent upon
the Revenue to pass the order deciding their application within the specified
period as undertaken before this Court. However, the impugned order was
passed only on 18.07.2025, 11 days after the date of the order of this Court,
dismissing the application filed by the petitioners under section 132B of the
Act and regjecting the release of jewellery/gold on completely perverse and

frivolous grounds.

7. It is her submission that the impugned order is bad in law as the same
has been passed by completely disregarding the fact that all the seized
gold/jewellery has been duly disclosed by the petitioners in their respective
ITRSWTRs. The petitioners are regular and compliant income tax assessees
under the Act. She stated during the search and seizure operation, the
Revenue Officials gathered and seized al the jewellery/gold ornaments from
the respective bedrooms of the petitioners despite them categoricaly
pointing out to the Officials that the jewellery/gold is part of their disclosed
Incomes:

I.  WTRsfiled by the petitioners and the earlier HUF's;

ii.  Jewellery Valuation Report obtained from time to time by the

petitioners, jointly and severally;

li.  ITRsfor different assessment years filed by the petitioners.
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8.  As per her, the seizure is in contravention of the Central Board of
Direct Taxes (CBDT) Letter F.N0.286/26/82-1T(Inv.)-11l dated 23.11.1982
which provides as under:

“....In the cases of persons assessed to wealth-tax the question
whether there should be a seizure or not should be decided with
reference to the actual jewellery disclosed for wealth-tax
purposes.”

9.  Asper her, the Revenue had wrongly relied on the CBDT Instruction
No. F.N0.299/06/2023-Dir(Inv-iii) dated 16.10.2023, on the assumption that
this instruction is applicable to future liabilities, which may/may not arise
pursuant to the assessment proceedings. However, she stated, paragraph 3 of
this instruction itself provides that assets can be released if the AO is
satisfied that the nature and source of this jewellery is explained. In such a
case, the Revenue's approach to illegaly hold the assets to be adjusted
against future liabilities, is high handed. The respondents have arbitrarily
attempted to justify this seizure, which is non-est.

10. She adso placed reliance on the CBDT instruction No. 1916 of 1994,
dated 11.05.1994, which has laid down guidelines for the ‘seizure’ of the
jewellery found in the course of search. The relevant extracts of the said
Instruction are reproduced hereunder:

““INSTRUCTION NO: 1916 DATE OF ISSUE: 11/5/1994

Instances of seizure of jewellery of small quantity in the course
of operations under Section 132 have come to the notice of the
Board.

The question of a common approach to situations where search
parties come across items of jewellery, has been examined by
the Board and following guidelines are issued for strict
compliance:
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(i) In the case of a wealth-tax assessee, gold jewellery and
ornaments found in excess of the gross weight declared in the
wealth-tax return only need be seized.

(i1) In the case of a person not assessed to wealth-tax, gold
jewellery and ornaments to the extent of 500 gms. per married
lady, 250 gms. per unmarried lady and 100 gms. per male
member of the family, need not be seized.

(iii) The authorized officer may, having regard to the status of
the family and the customs and practices of the community to
which the family belongs and other circumstances of the case,
decide to exclude a large quantity of jewellery and ornaments
from seizure. This should be reported to the Director of
Income-tax/Commissioner authorizing the search at the time of
furnishing the search report.

(iv) In all cases, a detailed inventory of the jewellery and
ornaments found must be prepared to be used for assessment
pur pose.

3. These guidelines may please be brought to the notice of all
the officersin your region.”

11. These instructions, she stated, are mandatory in nature and should
have been strictly complied with. She also stated that the vauation of the
jewellery under consideration is Rs.3.88 crore which is just one percent of
the petitioners' total disclosed wealth, which is Rs.574.97 crore. It is aso
her submission the Revenue has reproduced a truncated version of the table
of the WTR of the petitioners whereby the disclosures in the hands of (i) RD
Gupta, HUF; (ii) Dinesh Gupta; (iii) Shashank Gupta; (iv) Diksha Gupta,
have been eliminated. Hence, the value of jewellery in their hands has been
completely ignored. The petitioners have aso placed before us their value of
assets as disclosed by them, which according to them is squarely covered by
the CBDT circular reproduced above. Details of the WTR for AY 2015-16,

as placed on record by the petitioners are as follows:
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12. Asper Ms. Jha, the argument set forth by the counsel for the Revenue
that there is a huge difference in the WTR for AY 2015-16 and the valuation
report dated 29.06.2017, is without any application of mind. She submitted
that the value of jewellery reported in the WTR is at the cost of acquisition
and not at the market value. Given the fact that gold rates are rising
exponentially on a yearly basis, the vaue of jewellery in the hands of the
petitioners is carried forward on historical cost, the same is disclosed as
shown in the hands of the HUF and the ones acquired by them have been
disclosed at the time of the acquisition. Hence, the comparison of the WTR
for AY 2015-16 with the valuation report is baseless and should not have

been done.

13. She has chalenged the reliability of the valuation report by the
Revenue on various grounds. It is her submission that there is a lack of

clarity about which rule or concept of converted weight has been adopted by
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the Revenue which can be seen from a bare perusal of the valuation report.
She stressed that upon seeing item no.21 of the panchnama, the same would
show that 2 tops having gross weight 10.100 gm and net weight of 8.500 gm
was converted into converted gross weight of 742.45 gm and its value as
such has been taken at more than 87 times the actual weight of the diamond
top which is patently wrong on the face of it. The net weight of jewellery as
per the valuation report of the jewellery seized is 2,519 gm only. She relied
on thisto say that the valuation report of the Revenue is not reliable.

14. She also stated that the petitioners have been clear and consistent
about the fact that the methodology of vauation is erroneous. She denies the
acceptance of this methodology by the petitioners and vehemently opposes
it. As per her, the method of valuation adopted by the Revenueis aien to the
valuation principle as well as the provisions of the Act. She further stated
that it would be wrong to allege that the valuation report has been obtained
after the date of search as the petitioners being a big family with various
members and descendants conduct a valuation exercise on a routine basis,

every 5-6 years.

15. It is her submission that the valuation report submitted by the
petitioners dated 29.06.2017 was obtained by the petitioners from a
government registered valuer under section 34AB of the Wealth Tax Act,
1957. This report provides all the necessary detaills such as name and
address of the registered valuer, contact details, registration no. being CAT
V111-141 and hence, merely in the absence of the PAN of the vauer, this
report cannot be brushed aside. Instead, Revenue should have conducted
Independent enquiries to test the authenticity of this report. As per her, the
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petitioners submitted all the available documents with the department before
the lapse of the statutory time period of 120 days.

16. She stated the tone and tenure of the impugned order clearly
demonstrates the preconceived notion and premeditated mindset of the
Revenue to illegaly withhold the jewellery/gold seized by them. It is her
submission that petitioners never denied to provide the source of acquisition
of the jewellery/gold and only stated that the same is not available with them
at the moment and they would submit the same to the Revenue officias in
due course. The Revenue has completely ignored the statutory provisions,
the undertakings given before this Court and the directions of this Court, the
same being evident from the manner in which the impugned order has been
passed. Hence, the jewellery/gold has been illegaly detained, merely
because the receipts were not presented by the petitioners at the time of the
search operation, and any outstanding demand against afamily member does
not justify blanket retention of al the assets by the Revenue.

17. Itisaso her submission that the impugned order on one hand records
that the PANSs of all the petitioners have been centralized to the office of
respondent no.1, but on the other hand states that the assessment records of
petitioners no.2 to 4 have not been received, in the absence of which the
actual outstanding could not be ascertained. However, she stated the falsity
in this statement is apparent from the fact that the outstanding liability of
petitioner no.2 was relied upon for denying the request of release of
jewellery. She stated this demonstrates that the record of petitioner no.2 was
available.
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18.  She further stated that the respondent no.1 has pre-empted additions
In the hands of the petitioners, which is completely inconsequentia for the
release of the jewellery/gold. As per her, respondent no.1 has chosen to seek
invoices completely ignoring the fact that, as per the said instruction, the
Revenue is only authorized to seize jewellery which isin excess of the gross
weight declared in the WTR. Pertinently, it should be taken into
consideration that the WTR and ITR do not mandate /prescribe itemized
disclosure of jewellery or inventorising the wealth and only gross weight is
to be declared. In light of the same, the petitioners valued the jewellery to
substantiate the WTR/ITR.

19. As per her, the contention of the Revenue that the jewellery was
seized in accordance with the CBDT instruction n0.1916 dated 11.05.1994 is
erroneous. She stated that there is no outstanding demand against the
petitioners no.1,3 and 4, as on the date of search. After the introduction of
data management on the ITBA Portal, the data pertaining to each and every
assessee is avallable and accessible to the officers exercising jurisdiction
over such assessees. Hence, the contention of the respondent that time was
taken for transfer of assessment records to his office is nothing but a bald

excuse which is required to be outrightly rejected.

20. She questioned how the records of the assessees had not been
received by the officials when the impugned order itself mentions that the

cases of these assessees have been centralized.

21. She also submitted that the respondents have aleged an outstanding
demand of Rs.89,84,934/- against petitioner no.2 as per the order dated
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18.03.2024, but the same disregards their own order dated 03.09.2025 under
Section 154/143(3), wherein the said demand has been reduced to
Rs.21,24,398/-. She stated this order of 18.03.2024 suffers from various
mistakes which are apparent form the record. For this, the petitioner no. 2
moved an application for rectification under Section 154 of the Act. She
further stated the petitioner no.2 is in appeal before the Commissioner of
Income Tax (Appeals) [CIT(A)], which is pending disposal and as per the
mandate of CBDT, when 20% of the disputed outstanding demand is paid,
the remaining demand becomes irrecoverable. Hence, going by the record,
the only tax liability is amounting to Rs. 21,24,398/- and that too is subject
matter of appeal beforethe CIT(A).

22. As per her, the contention of the respondents show their malicious
intent for securing the disputed outstanding amount of Rs.21,24,398/-. Once
the demand is failed the outstanding balance is not payable during the
pendency of such proceedings. Hence, it is illegal to recover the amount

under the pretext of securing the Revenue' sinterest.

23. Itisher submission that the details of the dissolution of the HUF were
duly placed on record before the Authorities and is part of the Revenue
records. Further, the application dated 05.12.2024 for surrender/cancellation
of PAN upon the complete dissolution of the HUF vide deed dated
16.11.2024 was also submitted to the Authority. She stated the Revenue had
Issued notices under Section 171 of the Act, to all the erst-while members of
the HUF. These, were complied with, by all the petitioners. In light of these
facts the challenge to the partition of the HUF is completely frivolous.
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24. Ms. Jha has placed reliance on a decision of this Court in the case of
Ajay Gupta v. CIT: (2008 )297 ITR 125 to substantiate her argument that
as per Section 132B(1)(i), the jewellery should not have been retained after
the lapse of 120 days. This Court held as under:

“9. In our opinion, the purpose of stipulating the period of 120
days cannot be over-emphasised. What the statute expects is
that where a seizure has taken place consequent upon a search,
the decision declining to release or return the amount to the
assessee must be taken with extreme expedition. This is
evidently how the department understood the provisions of the
Income-tax Act since it has itsef computed interest
commencing from the expiry of the said period of 120 days, that
Is, 1-11-2002. Perhaps it would have been logical for
Parliament to clarify that if a decision to hold or withhold
monies/assets discovered during a search is not taken with the
prescribed period of 120 days, interest would start to run from
the date of the seizure itself. Otherwise, granting a blanket
moratorium for the period of 120 days loses logicality.

25. She aso drew our attention to the case of Mitaben R Shah vs DCIT:
SCA No0.10659 of 2009, of the Gujarat High Court to say that withholding of
assets seized, beyond the period of 120 days is not tenable in law. Similarly,
she also highlighted the decision in the case of Mul Chand Malu (HUF) vs.
ACIT/DCIT: 384 ITR 46 (Gauhati), whereby, the Gauhati High Court held
as under:

“8. The above quoted Section 132B was discussed and
interpreted by a Division Bench of the Gujarat High Court in
Mitaben R. Shah v. Dy. CIT [2011] 331 ITR 424. In that case,
like in the case at hand, no decision was taken by the Revenue
Department within 120 days from the date on which the last
authorization for search under Section 132 was executed
despite filing of an application within 30 days for release of
seized assets. And the Revenue Department later dismissed the
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application for release of assets after the expiry of 120 days on
numerous grounds. The Court held that when an application is
made for the release of assets under first proviso to Section
132B(1)(i) of the Act explaining the nature and source of the
seized assets and if no dispute was raised during the
permissible time of 120 days by the Revenue Department, it had
no authority to retain the seized assets in view of the mandate
contained in second proviso to Section 132B(1)(i) of the Act.
This decision does not seem to have been challenged by the
Revenue Department before the Supreme Court. For the
reasons stated in the decison, we too find ourselves in
complete agreement with the view taken by the Division Bench
of Gujarat High Court.

9. We accordingly allow the writ petition and direct the
respondents to immediately release the seized assets of the
petitioners.”

26. Reliance has also been placed by her on the following judgments:
i. Kamlesh Gupta vs UOI: W.P. (C) No. 2203/2021 (Del.)
ii.  Nadim Dilip Bhai Panjvani v. ITO: [2016] 383 I TR 375 (Guj.)

iii. Cowasee Nusserwanji Dinshaw v. | TO: [1987] 165 I TR 702
(Guj.)

27. Concluding her submissions, she stated that both the search and
retention of the jewellery/gold are illegal, and the release of the jewellery
does not warrant any bank guarantee at the behest of the petitioners as the
Revenue has failed to make out any case against the petitioners. Hence, in
light of her arguments, the writ deserves to be alowed and the

jewellery/gold of the petitioners must be released.

28.  Contesting these submissions, Mr. Sanjeev Menon, learned Junior
Standing Counsel appearing on behalf of the respondents stated that the
present writ petition is misconceived and untenable, both on facts and in
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law.

29. He stated that on 09.10.2024, the search and seizure operation was
conducted on the residential and office premises of the petitioners. During

the search, the following jewellery/gold were found and seized.

Premise | Premise Owner of | Jewellery & | Jewellery &
code Address the Bullion Found | Bullion  Seized
jewellery | (valuein INR) (valuein INR)
& bullion
B4R House no.41, | Raesh Rs. 5,39,76,316 | Rs.3,88,60,107
Street no.03, | Gupta &
Shanti Niketan, | Family
Moti Bagh,
Delhi-110021
(Residence)

30.
found at the various premises including offices and residence during the
search operation. The statement of Shashank Gupta, s’lo Raesh Gupta
(petitioner no.3 herein), was recorded on 11.10.2024 under Section 132(4)
of the Act. He stated that Shashank Gupta could not provide any justification

He stated that the jewellery/gold of the value mentioned above were

or documentary evidence to substantiate the source of the purchase of the
said jewellery/gold and therefore, in view of the CBDT instruction no.1916
of 11.05.1994, jewellery/gold worth Rs.3,88,60,107/- were seized, and the
balance jewellery and gold were released.

31. He stated pursuant to the search the PANs of the Petitioners were
centralized to Central Circle-31. The PAN of Rgesh Gupta was transferred
from Centra Circle-15, Delhi on 25.02.2025. The PAN of Mrs. Renu Gupta
was transferred from Ward 28(1), Delhi, on 06.12.2024. The PAN of
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Shashank Gupta was transferred from Ward 28(1), Delhi, on 06.12.2024 and
the PAN of Ms. Diksha Gupta was transferred from Ward 53(1), Delhi, on
25.01.2025.

32. He further stated appraisal report in the case of BDR Group was
received in the office of answering respondent on 08.04.2025, while the
seized material was handed over on 08.04.2025 & 05.05.2025. The
assessment record in the case of Rgesh Gupta was received from Central
Circle-15, Delhi on 16.04.2025. The assessment records in the case of Renu
Gupta, Shashank Gupta & Diksha Gupta are sill pending with the
Jurisdictional Assessing Officer (JAO) and regarding these, requests have
been made to Ward 28(1), 28(1) & 53(1), New Delhi.

33. He submitted that the first intimation regarding the release of
jewellery was received vide an e-mail dated 23.01.2025, which had an
attached application dated 25.11.2024, addressed to the Central Circle-17,
New Delhi & Ward 28(1), New Delhi, which was the wrong address as the
jurisdiction in the PAN of Rajesh Gupta was not Central Circle-17, New
Delhi.

34. Itis his submission the respondent no.1/Revenue duly complied with
the Court order dated 07.07.2025 and in furtherance of the same passed the
order dated 18.07.2025. It is his submission that the application for release
of jewellery/gold was rejected on legitimate grounds and this decision was
taken by the Revenue within one week’s time as instructed by this Court’s
order, however, the order was digitally signed only on 18.07.2025. Hence,
he submitted that no adverse view should be taken with respect to the
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passing of the impugned order. He further submitted that this application
was dedt by the respondents in consonance with the CBDT instruction
F.No. 299/06/2023-Dir (Inv-iii) dated 16.10.2023. It is a requirement
under Section 132A that the release of any assets which have been
seized can only be released after the nature and source of acquisition is
explained to the satisfaction of the AO. This according to him, the
assessee did not do. He stated that the assessee failed to provide any
documentary evidence to satisfy the worth of the jewellery/gold
amounting to Rs.3,88,60,107/-.

35. Hefurther stated that there was aready an outstanding demand of
Rs.89,84,934/- against an order dated 18.03.2024 passed under Section
143(3) read with Section 144B reflecting against the PAN of Renu
Gupta as per the ITBA demand portal, which was needed to be
recovered as per CBDT instruction F.N0.299/06/2023-Dir(Inv-iii)
dated 16.10.2023. He aso stated that only Ragesh Gupta's assessment
record was available with the answering respondent and apart from
him, the records of other family members have not been received from
the erstwhile jurisdictional assessee officer. Hence, without the proper
assessment records, the actua outstanding demand against the

petitioners cannot be ascertained.

36. To the contention that the search and seizure was illegal, Mr.
Menon stated that at the time of the search proceedings, the assessee
was not able to produce any bill/invoice/valuation report to justify that

Signature Not Verified

Signed By:P ADEEP WP(C) N0.12433/2025 Page 16 of 65
SHARMA

Signing D, 3.12.2025

16:09:48 EEF




2025 :0HC :11753-06
el

ey ot

the jewellery was declared by them in their WTR. He also relied upon
their WTR to state that no inventory of the jewellery/gold was
mentioned therein. The assessee only mentioned the total amount
representing the value of the jewellery held on the last day of the

financial year in question.

37. Itisaso submitted by him that in terms of the settled principle of
law under Section 132 of the Act, in the case of any person who isin
possession of inter-alia, any gold (coins) or jewellery and such gold
(coins) or jewellery represents either wholly or partly income or
property which has not been disclosed, then in such case Revenue has
the power to seize any such gold (coins) or jewellery, if found
unexplained at the time of search. In light of the same, the contention
that the search is illegal, as alleged by the assessees is devoid of any

merit.

38. Mr. Menon also stated that the petitioners herein have questioned
the methodology used during the valuation at the time of the search,
however, this valuation was carried out at the premises of the
petitioners and was accepted by them at that time. Therefore, it is now

being questioned only as an afterthought.

39. Mr. Menon also placed before us the vaue of the jewellery
declared by the petitioners in their WTR, based on the report received
from Sanjiv Kumar Jain dated 31.03.2012, which we reproduce as

under:-
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Sr. | Name of assessee Value of

No. jewelery
declared in
AY 2015-16

1 Rajesh Gupta 36,82,585

2 Renu Gupta 56,69,749

3 Ram Kumar Gupta HUF 34,92,460

40. He stated that for reconciliation of the jewellery which was seized in
the search proceedings, the assessees have now produced the valuation
report dated 29.06.2017. However, it cannot be relied upon. He challenged
the authenticity of the report on the ground that it is well known fact that
WTR has been abolished from AY 2016-17 and hence, the valuation of the
jewellery/gold carried out on 29.06.2017 is inexplicable. Further, he stated
that this report has been falsely prepared by the authority post the search
operation by relying upon the Panchnama as it can be seen that all the items
mentioned in the Panchnama have been reproduced in this vauation report.
This report does not contain any identification like PAN, etc. of the valuer,
hence, its veracity cannot be tested by the office. The falsity of this report
can be further evidenced by the fact that the same was not produced before
the competent authority at the time of the search proceedings and even
during post-search investigations.

41. He stated that the petitioners have stated that some of the seized
jewellery was received by them on their 25" wedding anniversary on
26.02.2018. However, they have included the same in the valuation report
dated 29.06.2017 and shown it to be inherited by Renu Gupta from her late
mother Smt. Angoori Devi on 20.08.2018 as ancestral wealth. This goes on
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to show the malafide on the part of the petitioners.

42. Itisaso hissubmission that when Shashank Gupta was questioned at
the time of the search operation, it was stated by him that he would submit
the bills/invoices for explaining the seized jewelery to the department
within due course of time. However, nothing was done by him or the other
assessees except providing a valuation report, which too does not explain

how the assessee came to acquire such a huge amount of jewellery/gold.

43. He aso stated that there is an unexplained jump in the valuation of
jewellery in the possession of Rgesh Gupta and Renu Gupta for the AY
2015-16, the value of jewellery with Rgesh Gupta was Rs.36,82,585/- and
with Renu Gupta was Rs.56,69,749/-, but on 29.06.2017, the jewellery in
their possession amounted to Rs.3,05,42,663/-. No addition or documentary
evidence has been provided by them to show that this income was co-
terminus to the income declared by them in their ITRs for the relevant AY's.
He further stated that as per Schedule 111 of the Wealth Tax Act 1957 read
with Section 7 of the same Act, the valuation being represented in the
WTRSY should represent the latest value of gold as on the valuation date. He
aso stated that in the absence of documentary evidence to show the
purchase or inheritance of the jewellery, the same was lawfully seized by the
Revenue

44. He stated that Renu Gupta also mentioned in the application for the
release of the jewellery that she received jewellery worth Rs.1,67,94,003/-
as a result of the oral partition between the members of the HUF on

01.10.2024, however, the same needs to be verified from the members of the
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HUF during the course of the assessment proceedings. Reliance was placed
on the judgment in the case of Vineeta Sharma v. Rakesh Sharma & Ors.
SLP (c) No. 8281 of 2020.

45. It isaso his submission that the assessment in the group cases of the
assessees is pending and on a prima facie perusal of the appraisal report, it is
likely that the assessees have not declared al the income in their ITRs and
some escapement of income is anticipated during the assessment, and only
thereafter, the position of demand/liability of the assessees can be

ascertained.

46. Mr. Menon stated that although Section 132B(1)(i) of the Act
contemplates the release of assets, once the nature and source of their
acquisition is wholly explained, however, the provision does not stipulate
any automatic release. Only when all the conditions are fulfilled and a
proper application is filed and an order recording that satisfaction is
achieved, assets can be released. For this, atimeline of 120 daysis provided
on a non-imperative basis. The second proviso to Section 132B would only
apply when the AO has concluded that the nature and source of acquisition
has been explained by the person concerned, and has determined the liability
of the assets, which is aso the purpose behind this proviso. The same has
not been done in the present case. A bare perusal of the first proviso to
Section 132B(1)(i), would show that the satisfaction of the AO regarding the
nature and source of acquisition of the seized assets is a mandatory pre-
condition for the exercise of powers to release the seized assets. The second
proviso which prescribes the release of assets within 120 days from the last

authorization of search, as per him, does not waive the requirement of the
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satisfaction of the AO with respect to the nature/source of the seized assets.

47. Hesubmitted that it is settled law that aright created by alegal fiction
Is ordinarily the product of express legislation. The second proviso provides
that the assets referred to in the first proviso i.e., the asset with respect to
which the AO is satisfied about the nature and source of acquisition, isto be
released within 120 days of the last authorization of search. However, the
second proviso does not provide that on the expiry of 120 days, it would be
deemed that the AO is satisfied about the nature and source of acquisition.
In the absence of such a deemed satisfaction, such alegal fiction cannot be
read into the provision in view of the aforesaid principle that aright created
by alegal fiction isordinarily, only a product of expresslegislation.

48. He stated that the expression “as is referred to in the first proviso” as
against the words “assets seized under section 132" signifies the clear
legidative intent of the second proviso to not be applicable to any seized
material but only to the seized materia with respect to which the conditions

mentioned in the first proviso are fulfilled.

49. He has aso referred to Section 132B(4) of the Act which provides for
payment of interest on the seized items on the expiry of 120 days as
provided in the second proviso to Section 132B(1)(i), and stated where the
law provides for a certain consequence on the happening of an event, no
other consequence can be read in. He has relied upon Notes of Clauses to the
Finance Act, 2002, whereby Section 132B was first introduced, the relevant
extract of which is reproduced as under:

“It is proposed to substitute section 132B to harmonise the
provisions contained therein with the provisions for assessment
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in search cases laid down under Chapter XIV-B, and to further
provide for release of assets seized during search and
subsequently found to be explained to the satisfaction of the
Assessing Officer, within a period of one hundred and twenty
days from the date on which the last of the authorisations for
search under section 132 or for requisition under section 132A
was executed. It is also proposed to reduce the rate at which
interest is payable under sub-section (4) by the Central
Government to eight per cent per annum. Such interest shall be
payable for the period commencing on the expiry of one
hundred and twenty days from the date on which the last of the
authorisations for search or for requisition was executed and
ending on the date on which the assessment under Chapter
XIVB ismade.”

50. He has placed reliance on this note to state that the payment of
interest under Section 132B(4) is tied up to the period of 120 days for the
disposal of the application under the first proviso to Section 132B(1)(i). The
legidlative intent is clear that on failing to pass an order under the first
proviso to Section 132B(1)(i), the only possible consequence is the payment
of interest.

51. Reliance has been placed by him on the judgment in the case of Dipak
Kumar Agarwal v. Assessing Officer & Ors.,, 2024: AHC 496500-DB
wherein, it is held that the expiry of 120 days would not result in an
automatic release of the seized items and the only consequence of failure to
pass an order within 120 days is the payment of interest. The Court in Dipak
Kumar Agarwal (supra) has considered the judgment of the Gujarat High
Court in Mitaben R. Shah (supra), on which the petitioners have heavily
relied. The relevant paragraphs are reproduced as under:

“29. Thus, the only consequence of non-compliance of Section
132 B (1) (i) of the Act is by way of payment of interest at the
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highest rate provided by the legidature i.e. @ of 18 % per
annum. The period for which such interest may become payable
has also been specified under that provision. By imposing the
levy of interest on the revenue, a plain reading of sub section
(4) of Section 132 B (1) (i) of the Act, the legislature itself
contemplated cases where orders may remain to be passed by
the Assessing Authority within the timeline provided under
Section 132 B (1) (i) of the Act. Payability of interest may arise
only in a case where the order may have remained to be passed
within a time stipulation provided under the second proviso to
Section 132 B (1) (i) of the Act. 30. That being the only
consequence provided, we find it difficult to persuade ourselves
to the reasoning of the Gujarat High Court in Mitaben R. Shah
vs. Deputy Commissioner of Income-Tax And Another (supra)-
the sheet anchor of the submissions advanced by Senior
Advocate for the petitioner, perusal of that decision reveals,
mandatory intent was read into the language of Section 132 B
(1) (i) of the Act by relying on the reasoning/ratio in Cowasjee
Nusserwanji Dinshaw vs. Income Tax Officer : (1987) 165 ITR
702. That was a case of proceeding under Section 132 (8) of the
Act and not Section 132 B of the Act, as it then existed.

* k%

31l. On the test of consequences provided, Cowagee
Nusserwanji Dinshaw (supra) case was a different case
altogether. It provided a statutory injunction against retention
of books of accounts and other documents beyond a period of
180 days, unless reasons for their continued retention were
recorded in writing with the approval of the Commissioner. In
absence of reasons recorded and approval granted prior to the
expiry of 180 days time limit, the seized books of accounts and
documents had to be released.

32. Plainly that mandate of law does not exist under the
provision of Section 132 B (1) (i) of the Act. This provision only
contemplates-a person subjected to search may not be made to
wait endlessly for release of valuable assets that may have been
seized during the course of search. If, the nature and source of
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acquisition of a seized asset is wholly explained and it may not
be required for recovery of any outstanding demand or demand
of tax that may arise under the assessment proposed to be made
consequent to the search giving rise to the seizure itself, the
same may be released. The provisions does not stipulate any
consequence of automatic release. It would first have to be
invoked by the assessee by filing a proper application. Then if
conditions are fulfilled, an order recording that satisfaction
may be passed. It is for that purpose a timeline of 120 days is
contemplated on a nonimperative basis. In the event of delay in
making the decision the revenue has been saddled with interest
liability @ 18 % per annum. On the contrary under Section 132
(8) of the Act [as considered in Cowagee Nusserwanji Dinshaw
(supra)], a statutory duty was cast on the seizing authority to
itself record reasons to detain seized documents beyond 180
days and the consequence of its non- adherence was also
provided by way of release of the same. Therefore, in absence
of statutory intent shown to exist, it may not be inferred through
the process of legal reasoning-that if no order is passed within
a time of 120 days, seized assets must be released
notwithstanding its impact on the recovery of existing and likely
demands.

33. As noted above, similar stipulations of time provided under
different enactments have been interpreted to be directory and
not mandatory. Therefore, we are unable to pursue ourselves to
subscribe to the reasoning that has found its acceptance by the
Gujarat High Court in the case of Mitaben R. Shah vs. Deputy
Commissioner of Income-Tax And Another (supra), Ashish
Jayantilal Sanghavi vs. Income-tax Officer (supra), Nadim
Dilip Bhai Panjvani vs. Income-tax Officer, Ward No.3 (supra)
and Gauhati High Court in the case of Mul Chand Malu (HUF)
vs. Assistant/Deputy Commissioner of Income Tax (supra).

34. Insofar as, learned Senior Counsel for the petitioner has
invoked the principle-if an Act is required to be done in a
particular way, it may be done in that way or not at all, we find
the same to be inapplicable to the present law. In our opinion,
the provision in question [Section 132 B (1) (i)] being
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directory, the jurisdiction of the Assessing Authority to deal
with the petitioner's application dated 15.09.2022 did not lapse
or abate upon expiry of the period of 120 days. Snce that
stipulation of law is only directory, it survives to the Assessing
Authority to deal with the application, even today.

35. We may also observe at this stage, if on due application of
mind, the Assessing Authority reaches a conclusion that the
nature and source of Rs.36,12,000/- seized from Om Prakash
Bind was duly explained and if assessing officer is adequately
satisfied that that amount was neither required for satisfaction
of any outstanding demand or satisfaction of demand that may
arise pursuant to the assessment proposed to be made, such
refundable amount would attract liability of interest under
Section 132 B (4) of the Act read with Rule 119 A of the Rules.

36. In view of the above, we decline to issue the writ of
Mandamus as prayed. Instead, we dispose of the writ petition
with a direction on the Assessing Authority/respondent No.2 to
proceed to deal with and decide the application of the
petitioner dated 15.09.2022 within two weeks from today, by a
reasoned and speaking order, after hearing the petitioner.”

52. Thisdecision of the Allahabad High Court has echoed in the decision
of Kanwaljeet Kaur & Anr., v. DDIT 2024:RJ-JP:35276-DB wherein the
Rajasthan High Court has held as under:

“13. We are of the considered view that second proviso to
Section 132B of the Act would apply only after the Assessing
Officer has determined the liability and has come to the
conclusion that the nature and source of acquisiton has been
explained by the person concerned. In the present case, since
the Assessing Officer has not decided the application, the
second proviso to Section 132B of the Act would not come into
play. We are of the considered view that the second proviso is
mandatory, however, this will come into play only when the
Assessing Officer has determined the liability. The purpose
behind the proviso was that after determination of the liability,
the assets and goods should not be retained by the department.
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15. We are of the considered view that the judgment of the
Allahabad High Court has dealt with Section 132B (4)(a) & (b)
of the Act and has rightly come to the conclusion that the
second proviso to Section 132B of the Act does not contemplate
automatic release on expiry of 120 days’

53. Itishissubmission that the petitioners herein have tried to distinguish
the judgment of Dipak Kumar Agarwal (supra) and Kanwaljeet Kaur
(supra), however in these cases, unlike the present case, no order was passed
under the first proviso to Section 132B(1)(i) of the Act. The ratio of these
judgments that the timeline of 120 days under the proviso to Section
132B(2)(i) is directory, is independent of whether or not an order was
passed. He also contended that the Revenue/respondent in the present case
stand on a better footing as the order regecting the application of the
petitioners has been passed by the AO, recording that he is not satisfied with
the explanation of the assessee on the nature and source of acquisition of the
seized assets.

54. He has placed reliance on the judgment in the case of P.T. Rajan v.
T.P.M Sahir & Ors,, (2003) 8 SCC 498 and C. Bright v. District Collector
& Ors,, (2021) 2 SCC 392 to say that where a statutory functionary is asked
to perform a statutory duty within the time prescribed, the same would be

directory and not mandatory.

55. He submitted that although Section 132 B (1)(i) allows the assessee to
seek release of the seized items, the decision taken by the AO under the first
proviso is atentative view on the satisfaction of the explanation provided by

the assessee regarding the nature/source of acquisition of the seized asset.
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As per him the assessee does not suffer a final or determinative view as a
result of the order and may still provide further explanation and supporting
documents justifying the acquisition of the assets. If the AO is satisfied with
the explanation provided by the assessee, he may release the seized assets,
without availing the same for recovery against the existing liabilities and

demands that may arise in the search assessment.

56. He aso submitted that it is well-settled that judicial review under
Article 226 is not directed against the decision but is confined to the
decision-making process. To substantiate this, he relied upon the judgment
in the case of Bachan Singh v. Union of India, (2008) 9 SCC 161 and
Union of Indiav. Lt. Gen. Rajendra Singh Kadyan, (2000) 6 SCC 698.

57. It is his submission that the assessee has not provided any itemized
details of the jewellery which was alleged to be either gifted or inherited by
them. There is not a single averment anywhere explaining with respect to
each item of jewellery, how it came to the possession of the petitioner
herein. In the absence of the same, the AO was not in aposition to arrive at a

satisfaction and the same view taken by him cannot be faulted.

58. He stated that the petitioners have relied upon their wealth tax return
to explain the acquisition of jewellery but the mere fact that jewellery may
have formed part of the wealth tax returns of the assessee, itself does not
explain the nature and source of acquisition of the jewellery and therefore,
that by itself, does not meet the requirements of the first proviso to Section
132B(2)(i) of the Act. Additionally, the AO has held in his impugned order

at para 3 that the assessee was not able to produce any documentary
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evidence like bill/invoice/valuation report etc., to justify its claim that it is
the same jewellery that was declared by the assessee in the WTR which was

seized. Moreover, no inventory of the jewellery/gold was provided.

59. The petitioners have stated that they were not required to submit any
inventory of the jewellery in their WTR, however, this submission is not
legally tenable as Rule 18(2) of Schedule Ill of the Wealth Tax Act, 1957
requires assessees with wealth in the form of jewellery with value not
exceeding Rs.5 Lakhs to have their return supported by a statement in the
prescribed form, and where the value exceeds Rs.5 Lakhs to have their
returns supported by a report of a registered valuer in the prescribed form.
Rule 18(2) of the of Schedule Il of the Wealth Tax Act, 1957 reads as
follows:-

“(2) The return of net wealth furnished by the assessee

shall be supported by,—

(i) a statement in the prescribed form, where the value of

the jewellery on the valuation date does not exceed

rupees five lakhs;

(i1) areport of a registered valuer in the prescribed form,

where the value of the jewellery on the valuation date

exceeds rupees five lakhs.”
60. Asper him, the form of statement prescribed for Rule 18(2)(i) is Form
O-8A, which requires the assessee to provide alist of each item of jewellery
and provide a description of each item. The form of statement prescribed for
Rule 18(2)(ii) is Form O-8. He relied on this to state that the jewellery
belonging to an assessee is to be supported/accompanied by a Statement or a
Report describing each item of jewellery, which must form part of the return

of the assessee. Hence, this argument of the petitioners is devoid of any
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merit.

61. He submitted that the origina application filed by the assessee on
25.11.2024 was accompanied by a valuation report dated 31.03.2012 but in
this report, the assessee was not able to reconcile the jewellery seized with
the disclosures made in the WTR. Subsequently, the petitioners filed another
reminder letter dated 23.01.2025 accompanied by another Valuation Report
dated 29.06.2015. The AO dedt with the same in detail in the impugned
order. He stated that the Valuation Report by itself is not sufficient to prove

the nature/source of acquisition of jewel lery.

62. To the argument of the petitioners that the Memorandum of
Dissolution of the HUF dated 16.11.2024 recording the oral partition was
filed, Mr. Menon stated that this document has been executed a month after
the search operation which was conducted on 09.10.2024 and in light of the
same, the AO was justified in not readily accepting the plea of oral partition
advanced by the petitioners, without verifying the same. For this, the AO
had issued notices under Section 171 of the Act, however, no order under
Section 171(3) has been passed.

63. Mr. Menon aso stated that the petitioners have disputed the manner
of valuation of the jewellery by the Revenue. However, he stated this in no
way helps the assessee or precludes them from providing any information to
justify the source of acquisition of the jewellery, which is the primary
burden on them to meet in an application under the first proviso to Section
132B(1)(i) of the Act. Additionally, he also stated that this dispute with
regard to the manner of valuation cannot be decided at the stage of the
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application under Section 132B(1)(i) of the Act. He additionally submitted
that it is a government registered valuer, who being an expert in this domain,
has carried out the valuation. Hence, the authenticity of the report must only
be disputed through atrial.

64. Concluding his submissions, Mr. Menon stated that in view of the
averments made by him, the jewellery/gold must not be released till the
finalization of the assessment proceedings. In any case, if the assessees want
to seek the release of the jewellery/gold, then they may produce a bank
guarantee before this Court as per the relevant CBDT guidelines.

ANALYSIS

65. Having heard the learned counsel for the parties, the submissions of
Ms. Jha can be summed up in the following manner:-
(i) As per second proviso to Section 132B(1) (i) of the Act, it was
incumbent upon the respondents to release the seized gold /
jewellery within 120 days from the date of the search;
(i) The date of search being 11.10.2024 and the application having
been filed by the petitioners under Section 132B of the Act on
25.11.2024, the requirement of the first proviso to Section 132B(1)
(i) of the Act has been met;
(iii) The impugned order was passed only on 18.07.2025, i.e. after
11 days of the date of order dated 07.07.2025 passed by this Court in
W.P.(C) N0.2938/2025 whereby the respondents have dismissed the
application filed by the petitioners for the release of the jewellery /
gold;
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(iv) The petitioners are regular in filing their ITRs under the Act
and during the search and seizure operation the petitioners have
pointed out to the officers (a) WTR filed by the petitioners and
earlier HUFs, (b) Jewellery Valuation Report; and (¢) ITRs of the
different AYs;

(v) The respondents have wrongly relied upon the CBDT
instructions dated 16.10.2023 on the assumption that the instructions
are applicable to future liabilities which may arise or may not arise
pursuant to the assessment proceedings. As per paragraph 3 thereof
the assets can be released if the AO is satisfied that the nature and
source of this jewellery is explained;

(vi) The CBDT instructions dated 11.05.1994, more specifically
paras (i) and (iii), are mandatory in nature and should be strictly
complied with;

(vii)  The respondents have ignored the valuation of the jewellery
in the hands of the petitioners;

(viii) The value of the jewellery in the WTR and in the valuation
report is at the cost of acquisition and not at the market value;

(ixX) There is lack of clarity as to which rule or concept of
conversion rate has been adopted by the Revenue. The vauation
report submitted by a valuer dated 29.06.2017 was obtained by the
petitioners from the registered valuer under Section 34AB of the
Weadlth Tax Act, 1965, which provides for all necessary details such
as name, address of the registered valuer, contact details, registration
number being CAT VIII-141, hence merely in the absence of the
PAN of the valuer, the report cannot be brushed aside;
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(x) The jewellery/gold cannot be illegally detained merely because
of the receipts were not presented by the petitioners at the time of
search operation;

(xi) The case of the respondent is of an alleged outstanding demand
of Rs.89,84,934/- which is overlooking the order of the respondents
dated 03.09.2025 under Section 154/143(3) of the Act wherein the
said demand has been reduced to Rs.21,24,398/-; and

(xii) The retention of the jewellery is illegal and the release of the

jewellery does not warrant any bank guarantee.

66. At the outset, we intend to deal with the submission made by Ms. Jha
that the time period of 120 days as prescribed under Section 132B(1) (i) of
the Act is mandatory.

67. To answer this submission, it is necessary to reproduce Section
132B(1) (i) of the Act, which reads as under:-

132B. Application of seized or requisitioned assets.—
(1) The assets seized under section 132 or
requisitioned under section 132A may be dealt with in
the following manner, namely :

(i) the amount of any existing liability under this
Act, the Wealth- tax Act, 1957 (27 of 1957), the
Expenditure-tax Act, 1987 (35 of 1987), the Gift-tax
Act, 1958 (18 of 1958) and the Interest-tax Act, 1974
(45 of 1974), and the amount of the liability determined
on completion of the assessment under section 153A
and the assessment of the year relevant to the previous
year in which search isinitiated or requisition is made,
or the amount of liability determined on completion of
the assessment under Chapter XIV-B for the block
period, as the case may be (including any penalty
levied or interest payable in connection with such
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assessment) and in respect of which such person isin
default or is deemed to be in default, or the amount of
liability arising on an application made before the
Settlement Commission under sub-section (1) of section
245C, may be recovered out of such assets :

Provided that where the person concerned
makes an application to the Assessing Officer within
thirty days from the end of the month in which the asset
was seized, for release of asset and the nature and
source of acquisition of any such asset is explained to
the satisfaction of the Assessing Officer, the amount of
any existing liability referred to in this clause may be
recovered out of such asset and the remaining portion,
if any, of the asset may be released, with the prior
approval of the Principal Chief Commissioner or Chief
Commissioner or Principal Commissioner or
Commissioner, to the person from whose custody the
assetswere seized :

Provided further that such asset or any
portion thereof as is referred to in the first proviso
shall be released within a period of one hundred and
twenty days from the date on which the last of the
authorisations for search under section 132 or for
requisition under section 132A, as the case may be,
was executed.

(ii) if the assets consist solely of money, or partly of
money and partly of other assets, the Assessing Officer
may apply such money in the discharge of the
liabilities referred to in clause (i) and the assessee
shall be discharged of such liability to the extent of the
money so applied;

(iii) the assets other than money may also be applied
for the discharge of any such liability referred to in
clause (i) as remains undischarged and for this
purpose such assets shall be deemed to be under
distraint as if such distraint was effected by the
Assessing Officer or, as the case may be, the Tax
Recovery Officer under authorisation from the
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Principal Chief Commissioner or Chief Commissioner
or Principal Commissioner or Commissioner under
sub-section (5) of section 226 and the Assessing Officer
or, as the case may be, the Tax Recovery Officer may
recover the amount of such liabilities by the sale of
such assets and such sale shall be effected in the
manner laid down in the Third Schedule.

(2) Nothing contained in sub-section (1) shall preclude
the recovery of the amount of liabilities aforesaid by
any other mode laid down in this Act.

(3) Any assets or proceeds thereof which remain after
the liabilities referred to in clause (i) of subsection (1)
are discharged shall be forthwith made over or paid to
the per sons from whose custody the assets wer e seized.
(4) (@) The Central Government shall pay smple
interest at the rate of 3 one-half per cent for every
month or part of a month on the amount by which the
aggregate amount of money seized under section 132
or requisitioned under section 132A, as reduced by the
amount of money, if any, released under the first
proviso to clause (i) of sub-section (1), and of the
proceeds, if any, of the assets sold towards the
discharge of the existing liability referred to in clause
(i) of sub-section (1), exceeds the aggregate of the
amount required to meet the liabilities referred to in
clause (i) of sub-section (1) of this section (b) Such
interest shall run from the date immediately following
the expiry of the period of one hundred and twenty
days from the date on which the last of the
authorisations for search under section 132 or
requisition under section 132A was executed to the
date of completion of the assessment under section
153A or under Chapter XIVB.”

68. It may be stated here that Ms. Jha has relied upon the judgment in the
case of Ajay Gupta (supra), more specifically on paragraphs no.7,9 & 11,
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which we reproduce as under:-

Signature Not Verified

“7. In the present case, we are not concerned with this
aspect of the statute since it is section 132B(4)(b) that
Is at the fulcrum of the conundrum. It clarifies that
“interest shall run from the date immediately following
the expiry of the period of one hundred and twenty
days from the date on which the last of the
authorisations for search under section 132 or
requisition under section 132A was executed to the
date of completion of the assessment under section
153A or under Chapter XIV-B”. The period of 120
days (90 days up to September 30, 1984) was
previoudy stipulated in section 132(5) of the Income-
tax Act until its omission by the Finance Act, 2002 with
effect from June 1, 2002. Section 132(5) also
prescribed that the remaining portion of the assets
must be “ forthwith released” to the person from whose
custody they were seized after satisfaction of the tax
liability existing against such person. At that time, i.e.,
prior to the amendments brought about by the Finance
Act, 2002, section 132B(4)(b) envisaged payment of
simple interest at the rate of 15 per cent. per annumon
the retained money computed from the date
immediately following the expiry of six months from the
order under sub-section (5) of section 132. It is also
worth emphasizing that seized assets for which a valid
explanation has been furnished and which therefore do
not partake of the nature of undisclosed income or
assets cannot be retained even if there are outstanding
tax dues.
***

9. In our opinion, the purpose of stipulating the period
of 120 days cannot be over-emphasised. What the
statute expects is that where a seizure has taken place
consequent upon a search, the decision declining to
release or return the amount to the assessee must be
taken with extreme expedition. This is evidently how
the Department understood the provisons of the
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Income-tax Act since it has itself computed interest
commencing from the expiry of the said period of 120
days, that is, November 1, 2002. Perhaps it would have
been logical for Parliament to clarify that if a decision
to hold or withhold monies/assets discovered during a
search is not taken within the prescribed period of 120
days, interest would start to run from the date of the
seizure itself. Otherwise, granting a blanket
moratorium for the period of 120 days loses logicality.
This question has not been raised on behalf of the
assessee and therefore we need not enter into an
exercise of jural engineering to impart what, prima
facie, appears to be a proper interpretation of the
section.

11. Even though the rate of interest payable under
section 132B(4)(a) and section 244A is the same since
2002 there was a difference prior thereto. This was
obviously for the reason that Parliament considered
search proceedings to be distinct from ordinary
assessment proceedings. We have already observed
that carrying out a search is an invasion of the privacy
of a citizen. It is for good reason that the Income-tax
Act imposes stringent safeguards and restrictions on
the conduct of searches. For these very reasons,
Parliament was mindful of setting down a
comparatively short period of 120 days within which it
expected summary proceedings relating to searches to
be completed. In fact this period has been successively
reduced by Parliament, since section 132B as
originally inserted into the Act by the Income-tax
(Amendment) Act, 1965 specified the period to be six
months. This period was thereafter reduced to 120
days by virtue of the Finance Act, 2002. Obviously,
Parliament is mindful of the fact that where assets and
money belonging to a citizen are taken into custody by
the Department consequent upon a search, a decision
should be taken promptly as to what portion thereof is
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to beretained.”

69. Suffice it to state that the facts in the said judgment are clearly
distinguishable in as much as the question which fell for consideration in
that petition before this Court was the date from which the Income Tax
Department is liable to pay interest on the amount of money /assets seized
from the petitioner therein in the course of search conducted on 02.07.2002
under Section 132 of the Act. In the said case, the search was conducted on
02.07.2002, when an amount of Rs.35,15,000/- in cash was discovered at
the premises of the petitioner, out of which, there was a seizure of
Rs.33,00,000/-. It was the case of the department that during the block
assessment proceedings, the assessee could sufficiently explain only part of
the cash seized during the search. The block assessment proceedings were
completed vide the assessment order dated 30.07.2004. According to the
department, the assessee’s undisclosed income aggregating to
Rs.12,43,232/- attracted a tax demand of Rs.7,83,236/- together with a
penalty of Rs.7,83,236/- under Section 158BFA(2) of the Act, raising the
total demand of Rs.15,66,471/- pursuant to the order. The balance amount
Rs.17,33,529/- was released on 27.09.2004. Upon appeal against the
assessment order, the CIT(A) vide its order dated 15.12.2004 deleted
Rs.12,43,232/- as undisclosed income assessable to tax along with the
penalty imposed. The AO gave effect to the order in appeal and framed nil
Income assessment on 24.12.2004, released the remaining amount of
Rs.15,66,471/-. Thus, the entire seized amount of Rs.33,00,000/- was
ordered to be released to the petitioner.

70. The question which arose before this Court was from which date the
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Interest accrued to the petitioner. The claim of the petitioner therein was the
payment of interest commencing from the expiry of the period of 120 days
thereof, i.e. 01.11.2002. The department paid interest for the period
01.11.2002 to 30.07.2004, but failed to pay from 01.08.2004 to 27.09.2004.
In paragraph no.9, the Court held as under:-

“9. In our opinion, the purpose of stipulating the
period of 120 days cannot be over-emphasised. What
the statute expects is that where a seizure has taken
place consequent upon a search, the decision declining
to release or return the amount to the assessee must be
taken with extreme expedition. This is evidently how
the Department understood the provisons of the
Income-tax Act since it has itself computed interest
commencing from the expiry of the said period of 120
days, that is, November 1, 2002. Perhaps it would have
been logical for Parliament to clarify that if a decision
to hold or withhold monies/assets discovered during a
search is not taken within the prescribed period of 120
days, interest would start to run from the date of the
seizure itself. Otherwise, granting a blanket
moratorium for the period of 120 days loses logicality.
This question has not been raised on behalf of the
assessee and therefore we need not enter into an
exercise of jural engineering to impart what, prima
facie, appears to be a proper interpretation of the
section.”

71. Inparagraph 16 & 17, the Court further held as under:-

“16. As has already been noted above, computation of
interest under section 132B(4) has been calculated
with effect from November 1, 2002, on which there is
no contest at all. The block assessment proceedings
were completed in terms of the assessment order dated
July 30, 2004, pursuant to which the sum of
Rs.17,33,529 was returned on September 27, 2004. No
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appeal has been preferred by the Department on this
score. So far as this sum of Rs.17,33,529 is concerned,
Interest under section 132B(4) became payable on July
30, 2004, which is the outer limit of the period
prescribed under section 132B(4)(b). Snce the
payment was eventually made on September 27, 2004,
the petitioner would be entitled to compensation on
account of delay for the period August 1, 2004 to
September 27, 2004. We direct that compensation/
damages, in terms of Sandvik Asia, be paid by the
respondents to the petitioner on the sum of
Rs.17,33,529 for the period August 1, 2004 to
September 27, 2004, at the rate of nine per cent per
annum.

17. So far as the sum of Rs.15,66,471 is concerned, the
appeal was decided, (in favour of the petitioner), by the
Commissioner of Income-tax (Appeals) by orders dated
December 15, 2004. The respondents are liable to pay
interest on the said sum from November 1, 2002 to
December 15, 2004, under section 132B(4)(b). The
respondents have without any justification whatsoever
paid only a sum of Rs. 31,328 as interest for the period
September 1, 2004 to December 31, 2004, (the date of
the Assessing Officer's order is July 30, 2004) glossing
over and ignoring the period November 1, 2002 to
August 31, 2004 (It should be recalled that the
assessment order was passed on July 30, 2004 and
thus there is no plausible reason for tendering payment
with effect from September 1, 2004). The respondents
are accordingly directed to pay interest under section
132B(4)(b) on the said sum of Rs. 15,66,471 for the
period November 1, 2002 to December 15, 2004, at the
rate of 0.66 per cent. per month up to September 8,
2003, and thereafter at the rate of 0.5 per cent. per
month. The question that arises is whether
compensation/damages in Sandvik Asia Ltd. should be
granted in respect of a sum of Rs.15,66,471 also. Snce
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the decision of the Assessing Officer was reversed in
appeal, there may not have been any justification for
granting damages. However, since the period
envisaged under section 132B(4)(b) specifically
commences from the expiry of 120 days from the date
on which the last of the authorisations for search was
executed (which in the present case is November 1,
2002), the fact that interest has inexplicably been
tendered only commencing from September 1, 2004, is
indefensible. Therefore, in addition to payment of
Interest at the aforementioned rate, the petitioner shall
also be entitled to receive from the respondent
compensation/damages for the period November 1,
2002 to September 1, 2004, at the rate of nine per cent
per annum.”

72. Hence, it is noted that the issue before the Court was not whether it is
mandatory for the respondents to release the seized gold/jewellery within the
period of 120 days of the search. So it follows that this Court in the
aforesaid judgment had not considered the issue as to whether the period of
120 days under the second proviso to Section 132B(1)(i) of the Act hasto be
mandatorily adhered to and the jewellery / gold need to be rel eased.

73. Similarly, in the case of Mitaben R Shah (supra) on which reliance
has been placed by Ms Jha, the Gujarat High Court has dealt with the said
provision and held as under:-

“20.In the above view of the matter, all these orders
which are challenged in the present group of petitions
retaining the assets beyond the period of 120 days are
hereby quashed and set aside and the respondent
authorities are directed to release the gold ornaments
and jewellery seized by them during the course of
search and seizure operation forthwith and in any case
not latter than two weeks from the date of receipt of the
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writ of this Court or from that date of receipt of
certified copy of this order, whichever is earlier.”

In the case of Mul Chand Malu (HUF) (supra) the Gauhati High

Court has relied upon the decision of the Gujarat High Court in the case of

Mitaben R Shah (supra) and held as under:-

“8. The above quoted Section 132B was discussed and
interpreted by a Division Bench of the Gujarat High Court in
Mitaben R. Shah v. Dy. CIT [2011] 331 ITR 424. In that case,
like in the case at hand, no decision was taken by the Revenue
Department within 120 days from the date on which the last
authorization for search under Section 132 was executed
despite filing of an application within 30 days for release of
seized assets. And the Revenue Department later dismissed the
application for release of assets after the expiry of 120 days on
numerous grounds. The Court held that when an application is
made for the release of assets under first proviso to Section
132B(1)(i) of the Act explaining the nature and source of the
seized assets and if no dispute was raised during the
permissible time of 120 days by the Revenue Department, it had
no authority to retain the seized assets in view of the mandate
contained in second proviso to Section 132B(1)(i) of the Act.
This decision does not seem to have been challenged by the
Revenue Department before the Supreme Court. For the
reasons stated in the decision, we too find ourselves in
complete agreement with the view taken by the Division Bench
of Gujarat High Court.”

In Ashish Jayantilal Sanghavi v Income Tax Officer, (2022) 444

ITR 457 on which reliance has been placed by Ms. Jha, the Gujarat High
Court while referring to the decisions in the case of Nadim Dilip Bhai

Panjvani (supra) has held as under:-
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“26. In view of the aforesaid, this writ application
succeeds and is hereby allowed. The respondents are
directed to hand over the seized asset (diamonds) to
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the writ applicant within a period of four weeks from
the date of receipt of the writ of this order. It is
needless to clarify that the assessment proceedings, if
initiated against Parin N. Sheth with respect to the
seized asset or even in the case of the writ applicant
himself, may continue in accordance with law. Direct
serviceis permitted.”

76.  Per contra, Mr. Menon has relied upon the judgment of the Allahabad
High Court in the case of Dipak Kumar Agarwal (supra) wherein the Court
after considering the aforesaid judgments and position of law, has in
paragraph no.20 onwards held as under:-

“20. Seen in that light, we come to the core issue involved in
the present case. It is whether in such facts where the
petitioner had made an application to release seized
asset/cash of Rs.36,12,000/- in terms of the first proviso to
Section 132 B (1) (i) of the Act and the Assessing Authority
failed to record any satisfaction within '120 days' stipulated
under the second proviso to the above noted provision, the
petitioner became absolutely entitled in law to obtain
release of those assets.

21. To decide that issue, we have to interpret the word 'shall
release’ appearing in the second proviso to Section 132 B
(1) (1) of the Act. If those words express mandatory intent, it
cannot be denied that the petitioner would remain entitled
to refund of Rs.36,12,000/-, upon the Assessing Authority's
failure to decide the petitioner's application dated
15.09.2022 within the stipulated time of 120 days. On the
other hand, if those words express directory intent, the
application would survive for consideration by the
Assessing Authority, in terms of first proviso to Section 132
B (1) (i) of the Act.

22. In grammar, the words 'shall' and 'may' indicate
different intent. The word 'shall’ is normally used to indicate
to cause a mandatory effect whereas 'may' indicates action
to be taken as per the doers valition. In usage, the difference
may also indicate the degree of politeness invoked by the
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user. However in law though application of the rules of
grammar is not excluded, at the same time interpretation in
law as to mandatory or directory nature of the word 'shall’
IS not to be decided solely on the strength of rules of
grammar. Well recognized principle in that regard involve
looking at the object and purpose and whether
consequences of non-compliance have been prescribed in
law.
23. In Sate of U.P. vs. Manbodhan Lal Sivastava: AIR
1957 SC 912, a five-Judge bench of the Supreme Court
observed as below:
11. An examination of the terms of Article 320
shows that the word "shall" appears in almost
every paragraph and every clause or sub-clause
of that article. If it were held that the provisions of
Article 320(3)(c) are mandatory in terms, the
other clauses or subclauses of that article, will
have to be equally held to be mandatory. If they
are so held, any appointments made to the public
services of the Union or a Sate, without
observing strictly, the terms of these sub-clauses
in clause (3) of Article 320, would adversely affect
the person so appointed to a public service,
without any fault on his part and without his
having any say in the matter. This result could not
have been contemplated by the makers of the
Constitution. Hence, the use of the word "shall" in
a statute, though generally taken in a mandatory
sense, does not necessarily mean that in every
case it shall have that effect, that is to say, that
unless the words of the statute are punctiliously
followed, the proceeding or the outcome of the
proceeding, would be invalid. On the other hand,
it is not always correct to say that where the word
"may" has been used, the statute is only
permissive or directory in the sense that non-
compliance with those provisions will not render
the proceeding invalid. In that connection, the
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following quotation from Crawford on Statutory
Construction— Article 261 at p. 516, is pertinent:
"The question as to whether a statute is
mandatory or directory depends upon the intent of
the legidature and not upon the language in
which the intent is clothed. The meaning and
intention of the legidature must govern, and these
are to be ascertained, not only from the
phraseology of the provison, but also by
considering its nature, its design, and the
conseguences which would follow from construing
it the one way or the other..."
(emphasis supplied)
24. Then, in the case Banwarilal Agarwalla vs. The Sate of
Bihar And Others;, AIR 1961 SC 849, another five Judge
bench of the Supreme Court as under:
6. It was not disputed before us that when the
Regulations were framed, no Board as required
under Section 12 had been constituted, and so,
necessarily there had been no reference to any
Board as required under Section 59. The question
raised is whether the omission to make such a
reference makes the rules invalid. As has been
recognised again and again by the courts, no
general rule can be laid down for deciding
whether any particular provision in a statute is
mandatory, meaning thereby that non-observance
thereof involves the consequence of invalidity or
only directory, i.e, a direction the non-
observance of which does not entail the
consequence of invalidity, whatever other
consequences may occur. But in each case the
court has to decide the legidative intent. Did the
legislature intend in making the statutory
provisions that nonobservance of this would entail
invalidity or did it not? To decide this we have to
consider not only the actual words used but the
scheme of the statute, the intended benefit to
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public of what is enjoined by the provisions and

the material danger to the public by the

contravention of the same. In the present case we

have to determine therefore on a consideration of

all these matters whether the legidature intended

that the provisions as regards the reference to the

Mines Board could be contravened only on pain

of invalidity of the regulation.”

(emphasis supplied)

25. Then, in C. Bright vs. District Collector And Others,
(2021) 2 SCC 392 a three Judge bench of the Supreme
Court had the occasion to consider whether the word 'shall’
used (in Section 14 of the Securitization and Reconstruction
of Financial Assets and Enforcement of Security Interest
Act, 2002) to prescribe 30-60 days time limit to deliver
possession, was mandatory or directory. The Supreme
Court considered the pre-existing law on the subject and
observed as below: -

8. A well-settled rule of interpretation of the

statutes is that the use of the word "shall" in a

statute, does not necessarily mean that in every

case it is mandatory that unless the words of the

statute are literally followed, the proceeding or

the outcome of the proceeding, would be invalid.

It is not always correct to say that if the word

"may" has been used, the statute is only

permissive or directory in the sense that non-

compliance with those provisions will not render

the proceeding invalid and that when a statute

uses the word "shall*, prima facie, it is

mandatory, but the Court may ascertain the real

intention of the legidature by carefully attending

to the whole scope of the statute. The principle of

literal construction of the statute alone in all

circumstances without examining the context and

scheme of the statute may not serve the purpose of

the statute.

9. The question as to whether, a time-limit fixed

Signature Not Verified

Signed By:P ADEEP WP(C) N0.12433/2025 Page 45 of 65
SHARMA

Signing D, 3.12.2025

16:09:48 EEF



Signature Not Verified

for a public officer to perform a public duty is
directory or mandatory has been examined earlier
by the courts as well. A question arose before the
Privy Council in respect of irregularities in the
preliminary proceedings for constituting a jury
panel. The Municipality was expected to revise
the list of qualified persons but the jury was
drawn from the old list as the Sheriff neglected to
revise the same. It was in these circumstances, the
decison of the jury drawn from the old list
became the subject-matter of consideration by the
Privy Council. It was thus held that it would cause
greater public inconvenience if it were held that
neglecting to observe the provisions of the statute
made the verdicts of all juries taken from the list
ipso facto null and void so that no jury trials
could be held until a duly revised list had been
prepared.

10. The Constitution Bench of this Court held that
when the provisions of a statute relate to the
performance of a public duty and the case is such
that to hold acts done in neglect of this duty as
null and void, would cause serious general
inconvenience or injustice to persons who have no
control over those entrusted with the duty, the
practice of the courts should be to hold such
provisons as directory. In a seven-Bench
judgment, this Court was considering as to
whether the power of the Returning Officer to
reject ballot papers is mandatory or directory.
The Court examined well-recognised rules of
construction to observe that a statute should be
construed as directory if it relates to the
performance of public duties, or if the conditions
prescribed therein have to be performed by
persons other than those on whom the right is
conferred.

11. In a judgment reported as Remington Rand of
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India Ltd. v. Workmen , Section 17 of the
Industrial Disputes Act, 1947 came up for
consideration. The argument raised was that the
time limit of 30 days of publication of award by
the Labour Court is mandatory. This Court held
that though Section 17 is mandatory, the time-
limit to publish the award within 30 days is
directory inter alia for the reason that the non-
publication of the award within the period of
thirty days does not entail any penalty.

12. In T.V. Usman v. Food Inspector, Tellicherry
Municipality, the time period during which report
of the analysis of a sample under Rule 7(3) of the
Prevention of Food Adulteration Rules, 1955 was
to be given, was held to be directory as there was
no timelimit prescribed within which the
prosecution had to be instituted. When there was
no such limit prescribed then there was no valid
reason for holding the period of 45 days as
mandatory. Of course, that does not mean that the
Public Analyst can ignore the timelimit
prescribed under the Rules. He must in all cases
try to comply with the time-limit. But if there is
some delay, in a given case, there is no reason to
hold that the very report is void and, on that
basis, to hold that even prosecution cannot be
launched.

13. This Court distinguished between failure of an
individual to act in a given time-frame and the
time-frame provided to a public authority, for the
purposes of determining whether a provision was
mandatory or directory, when this Court held that
it is a wel settled principle that if an act is
required to be performed by a private person
within a specified time, the same would ordinarily
be mandatory but when a public functionary is
required to perform a public function within a
time-frame, the same will be held to be directory
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unless the consequences therefor are specified.
14. In P.T. Rgjan v. T.P.M. Sahir, this Court
examined the effect of non-publication of final
electoral rolls before the time of acceptance of
nomination papers. The Court held as under :
(SCC p. 516, para 48)
"48. Furthermore, even if the statute specifies a
time for publication of the electoral roll, the same
by itsef could not have been held to be
mandatory. Such a provision would be directory
in nature. It is a well-settled principle of law that
where a statutory functionary is asked to perform
a statutory duty within the time prescribed
therefor, the same would be directory and not
mandatory."
(emphasis supplied)
26. Then, the Supreme Court further considered the law laid
down by a five Judge Constitution Bench of the Supreme
Court in New India Assurance Company vs. Hilli
Multipurpose Cold Storage (P) Ltd; (2020) 5 SCC 757. It
observed:
"15. A recent Constitution Bench held that the
provisions of the Consumer Protection Act
granting 30 days time to file response by the
opposite party or such extended period not
exceeding 15 days is mandatory as the object of
the statute is for the benefit and protection of the
consumer. It observed that such Act had been
enacted to provide expeditious disposal of
consumer disputes. In this case, an individual was
called upon to file his written statement in
contradiction for a pubic authority to decide the
issue beforeit"
(emphasis supplied)
27. Upon, that discussion of the law, the Supreme Court
then concluded (in C Bright vs. District Collector And
Others: (2021) 2 SCC 392) as below:
"21. The Act was enacted to provide a machinery
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for empowering banks and financial institutions,
so that they may have the power to take
possession of secured assets and to sell them. The
DRT Act was first enacted to streamline the
recovery of public dues but the proceedings under
the said Act have not given desirous results.
Therefore, the Act in question was enacted. This
Court in Mardia Chemicals, Transcore and
Hindon Forge (P) Ltd. has held that the purpose
of the Act pertains to the speedy recovery of dues,
by banks and financial institutions. The true
intention of the legislature is a determining factor
herein. Keeping the objective of the Act in mind,
the time-limit to take action by the District
Magistrate has been fixed to impress upon the
authority to take possession of the secured assets.
However, inability to take possession within time-
limit does not render the District Magistrate
functus officio. The secured creditor has no
control over the District Magistrate who is
exercising jurisdiction under Section 14 of the Act
for public good to facilitate recovery of public
dues. Therefore, Section 14 of the Act is not to be
interpreted literally without considering the object
and purpose of the Act. If any other interpretation
Is placed upon the language of Section 14, it
would be contrary to the purpose of the Act. The
time-limit isto ingtil a confidence in creditors that
the District Magistrate will make an attempt to
deliver possession as well as to impose a duty on
the District Magistrate to make an earnest effort
to comply with the mandate of the statute to
deliver the possession within 30 days and for
reasons to be recorded within 60 days. In this
light, the remedy under Section 14 of the Act is
not rendered redundant if the District Magistrate
IS unable to handover the possession. The District
Magistrate will still be enjoined upon, the duty to
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facilitate delivery of possession at the earliest."
(emphasis supplied)
28. Here, the only consequence of non-compliance of
Section 132 B (1) (i) of the Act, as has been rightly pointed
out by the learned Senior Counsd for the petitioner is
contained in Section 132 B (4) of the Act. That provision of
law reads as below:
"4 (a) The Central Government shall pay simple
interest at the rate of [ one-half per cent. for every
month or part of a month] on the amount by
which the aggregate amount of money seized
under section 132 or requisitioned under section
132A, as reduced by the amount of money, if any,
released under the first proviso to clause (I) of
sub-section (1), and of the proceeds, if any, of the
assets sold towards the discharge of the existing
liability referred to in clause (1) of sub-section (1),
exceeds the aggregate of the amount required to
meet the liabilities referred to in clause (1) of sub-
section (1) of this section.
(b) Such interest shall run from the date
immediately following the expiry of the period of
one hundred and twenty days from the date on
which the last of the authorisations for search
under section 132 or requisition under section
132A was executed to the date of completion of
the  assessment [or reassessment  or
recomputation] "
29. Thus, the only consequence of non-compliance of
Section 132 B (1) (i) of the Act is by way of payment of
interest at the highest rate provided by the legislaturei.e. @
of 18 % per annum. The period for which such interest may
become payable has also been specified under that
provision. By imposing the levy of interest on the revenue, a
plain reading of sub section (4) of Section 132 B (1) (i) of
the Act, the legidature itself contemplated cases where
orders may remain to be passed by the Assessing Authority
within the timeline provided under Section 132 B (1) (i) of
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the Act. Payability of interest may arise only in a case
where the order may have remained to be passed within a
time stipulation provided under the second proviso to
Section 132 B (1) (i) of the Act.
30. That being the only consequence provided, we find it
difficult to persuade ourselves to the reasoning of the
Gujarat High Court in Mitaben R Shah vs. Deputy
Commissioner of Income-Tax And Another (supra)-the sheet
anchor of the submissions advanced by Senior Advocate for
the petitioner, perusal of that decision reveals, mandatory
intent was read into the language of Section 132 B (1) (i) of
the Act by relying on the reasoning/ratio in Cowasee
Nusserwanji_ Dinshaw vs. Income Tax Officer : (1987) 165
ITR 702. That was a case of proceeding under Section 132
(8) of the Act and not Section 132 B of the Act, as it then
existed. For ready reference, that provision of law is quoted
below:
"132. (8 The books of account or other
documents seized under sub-section (1) or sub-
section (1-A) shall not be retained by the
authorised officer for a period exceeding one
hundred and eighty days from the date of seizure
unless the reasons for retaining the same are
recorded by him in writing and the approval of
the Commissioner for such retention is obtained."

31. On the test of consequences provided, Cowasee
Nusserwanji Dinshaw (supra) case was a different case
altogether. It provided a statutory injunction against
retention of books of accounts and other documents beyond
a period of 180 days, unless reasons for their continued
retention were recorded in writing with the approval of the
Commissioner. In absence of reasons recorded and
approval granted prior to the expiry of 180 days time limit,
the seized books of accounts and documents had to be
released.

32. Plainly that mandate of law does not exist under the
provision of Section 132 B (1) (i) of the Act. This provision
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only contemplates-a person subjected to search may not be
made to wait endlessly for release of valuable assets that
may have been seized during the course of search. If, the
nature and source of acquisition of a seized asset is wholly
explained and it may not be required for recovery of any
outstanding demand or demand of tax that may arise under
the assessment proposed to be made consequent to the
search qgiving rise to the seizure itself, the same may be
released. The provisions does not stipulate any consequence
of automatic release. It would first have to be invoked by the
assessee by filing a proper application. Then if conditions
are fulfilled, an order recording that satisfaction may be
passed. It is for that purpose a timeline of 120 days is
contemplated on a non-imperative basis. In the event of
delay in making the decision the revenue has been saddled
with interest liability @ 18 % per annum. On the contrary
under Section 132 (8) of the Act [asconsidered in Cowasee
Nusserwanji Dinshaw (supra)], a statutory duty was cast on
the seizing authority to itself record reasons to detain seized
documents beyond 180 days and the consequence of its non
adherence was also provided by way of release of the same.
Therefore, in absence of statutory intent shown to exist, it
may not be inferred through the process of legal reasoning-
that if no order is passed within a time of 120 days, seized
assets must be released notwithstanding its impact on the
recovery of existing and likely demands.

33. As noted above, similar stipulations of time provided
under different _enactments have been interpreted to be
directory and not mandatory. Therefore, we are unable to
pursue ourselves to subscribe to the reasoning that has
found its acceptance by the Gujarat High Court in the case
of Mitaben R. Shah vs. Deputy Commissioner of Income-Tax
And Another (supra), Ashish Jayantilal Sanghavi vs.
Income-tax Officer (supra),Nadim Dilip Bhai Panjvani vs.
Incometax Officer, Ward No.3 (supra) and Gauhati High
Court _in the case of Mul Chand Malu (HUF) vs.
Assi stant/Deputy Commissioner of Income Tax (supra).

34. Insofar as, learned Senior Counsel for the petitioner has
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invoked the principle-if an Act is required to be done in a
particular way, it may be done in that way or not at all, we
find the same to be inapplicable to the present law. In our
opinion, the provision in question [Section 132 B (1) (i)]
being directory, the jurisdiction of the Assessing Authority
to deal with the petitioner's application dated 15.09.2022
did not lapse or abate upon expiry of the period of 120 days.
Snce that stipulation of law is only directory, it survives to
the Assessing Authority to deal with the application, even
today.

35. We may also observe at this stage, if on due application
of mind, the Assessing Authority reaches a conclusion that
the nature and source of Rs.36,12,000/- seized from Om
Prakash Bind was duly explained and if assessing officer is
adequately satisfied that that amount was neither required
for satisfaction of any outstanding demand or satisfaction of
demand that may arise pursuant to the assessment proposed
to be made, such refundable amount would attract liability
of interest under Section 132 B (4) of the Act read with Rule
119 A of the Rules.

36. In view of the above, we decline to issue the writ of
Mandamus as prayed. Instead, we dispose of the writ
petitton with a direction on the Assessing
Authority/respondent No.2 to proceed to deal with and
decide the application of the petitioner dated 15.09.2022
within two weeks from today, by a reasoned and speaking
order, after hearing the petitioner. No order asto costs.”

77. From the aforesaid it is seen that the Allahabad High Court has
interpreted the words ‘shall release’ under Section 132B(1) (i) of the Act to
decide as to whether the words display a mandatory or a directory intent.
The Court held that the consequence of non-compliance of Section 132B(1)
(i) of the Act is by way of payment of interest at the highest rate provided
by the legislature, i.e. 18% per annum. Hence, by imposing the levy of
interest on the Revenue, the legislature itself contemplated the cases where
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the order is yet to be passed by the AO within the timeline provided under
the said sub section. As such, the time line prescribed was held to be not

mandatory.

78. It may be stated here that the appeal filed against the judgment of
Allahabad High Court in the case of Dipak Kumar Agarwal (supra) was
dismissed by the Supreme Court, keeping the question of law open. It

follows that the Supreme Court has not conclusively decided the issue.

79. For the sake of completeness, Mr. Menon also relied upon the
judgment in the case of Rgasthan High Court in Kanwaljeet Kaur & Anr
(supra) wherein the counsels had referred to the aforesaid judgments
including the judgments in Harish Forex Services Pvt Ltd v. Assistant
Director of Enforcement, DB Civil Writ Petition N0.14857/2022 decided
on 03.01.2024; Mitaben R. Shah (supra); Ashish Jayantilal Sanghavi
(supra); Khem Chand Mukim v Pr Director of Income Tax (Inv.), 2020 (1)
TMI 1114 and Dipak Kumar Agarwal (supra) to hold in paragraph 11
onwards as under:-

“11.  As to whether the second proviso to Section
132B of the Act should be considered to be mandatory
and whether the assets seized have to be released after
the expiry of 120 days, came up for consideration
before the Division Bench of this Court in Harish
Forex Services Pwvt. Ltd. (supra) and the Division
Bench held that the provision is mandatory and the
assets have to be released after the expiry of 120 days.
Smilar controversy arose before the Division Bench of
Allahabad High Court in Dipak Kumar Agrawal
(supra) and the Allahabad High Court held
that  the second proviso to Section 132B is not
mandatory as in absence of statutory intent shown to
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exist, it may not be inferred through the process of
legal reasoning-that if no order is passed within a
period of 120 days, seized assets must be
released notwithstanding its impact on the recovery of
existing and likedy demands. Division Bench of
Allahabad High Court has dealt with the judgments
given by Gujarat High Court and has not
subscribed to the reasoning given by Gujarat
High Court and Gauhati High Court. Division
Bench of Allahabad High Court held that the
provison does not stipulate any consequence of
automatic release as the assets would first have to be
invoked by the assessee by filing a proper application,
then if conditions are fulfilled, an order recording that
satisfaction may be passed. It is for that purpose a
timeline of 120 days is contemplated on a non-
Imperative basis. In the event of delay in making the
decision, the revenue has been saddled with
interest liability @ 18 % per annum. The
Allahabad High Court also held that there was no
statutory boundation for releasing all the assets
and as the Government has been saddled with
interest, the consequence would be that if the assets
are not released within 120 days, then interest would
be payable under Section 132B(4)(a) & (b) of the Act.
12. In none of the judgments cited by
counsel for the petitioners- Mr. Sddharth Ranka,
Section 132B (4)(a) & (b) of the Act have been dealt
with.

13. We are of the considered view that second
proviso to Section 132B of the Act would apply only
after the Assessing Officer has determined the liability
and has come to the conclusion that the nature and
source of acquisiton has been explained by the person
concerned. In the present case, since the Assessing
Officer has not decided the application, the second
proviso to Section 132B of the Act would not come into
play. We are of the considered view that the second
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proviso is mandatory, however, this will come into
play only when the Assessing Officer has
determined the liability. The purpose behind the
proviso was that after determination of the liability, the
assets and goods should not be retained by the
department.

14. Division Bench of this Court in the judgment of
Harish Forex Services Pwvt. Ltd. (supra), has
not discussed Section 132B (4)(a) & (b) of the Act and
on bare reading of the proviso to Section 132B, the
same was held to be mandatory. The said judgment is
per incuriam as provisions of Section 132B (4)(a)& (b)
of the Act has not been dealt with by the Division
Bench. Division Bench in Harish Forex Services Pvt.
Ltd. (supra) has also not considered the fact that
second proviso has been made subject to the first
proviso.

15.  We are of the considered view that the judgment
of the Allahabad High Court has dealt with Section
132B (4)(a) & (b) of the Act and has rightly come to
the conclusion that the second proviso to Section
132B of the Act does not contemplate automatic
release on expiry of 120 days.

16. Consequently, the prayer of the petitioners for
refund of the amount cannot be granted. However,
since cash has been recovered from Bank locker and
even prior to recovery, petitioners have informed the
income tax authorities about cash lying in
locker, we deem it proper to direct the authorities to
decide the application of the petitioners within four
weeks from the date of receipt of this order by a
reasoned and speaking order after hearing the
petitioners. It goes without saying that if the
petitioners are able to satisfy their source, the amount
has to be refunded with interest as provided under
Section 132B (4)(a)& (b)of the Act.

17. In view of the above, the writ petition is
accordingly, disposed. All pending applications stand
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disposed.”

80. We arein agreement with the conclusion drawn by the Allahabad and
Rajasthan High Courts in the aforesaid judgments. So, the plea of Ms. Jha
that the period of 120 days in second proviso to Section 132B(1)\(i) of the
Act is mandatory in nature cannot be accepted.

81l. Ms. Jha has aso relied upon the judgment of this Court in Kamlesh
Gupta (supra) to contend that the issue whether the provisions of Section
132B of the Act got triggered once period of 120 days from the date of last
authorization for search under Section 132 expired, has been answered in the
affirmative and in that sense, the jewellery/gold, after the expiry of 120
days, isrequired to be released.

82. Suffice to state that the said judgment does not consider the effect of
Section 132B(4) of the Act, which aspect has been considered and dealt with
by the Allahabad High Court in Dipak Aggarwal (supra.) To that extent, the
conclusion drawn by this Court shall be per incuriam. In the case of Hyder
Consulting (UK) Ltd. v. State of Orissa, (2015) 2 SCC 189, the High Court

of Orissa has held as under:-

“46. Before | consider the correctness of the
aforementioned decisions, it would be necessary to
elaborate upon the concept of “per incuriam’. The
Latin expression “per incuriam’ literally means
“through inadvertence” . A decision can be said to be
given per incuriam when the court of record has acted
in ignorance of any previous decision of its own, or a
subordinate court has acted in ignorance of a decision
of the court of record. As regards the judgments of this
Court rendered per incuriam, it cannot be said that
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this Court has “ declared the law” on a given subject-
matter, if the relevant law was not duly considered by
this Court initsdecision. In thisregard, | refer to Sate
of U.P.v. Synthetics and Chemicals Ltd.[(1991) 4
SCC 139] , wherein RM. Sahai, J. in his concurring
opinion stated as follows : (SCC p. 162, para 40)
“40. ‘Incuria’ literally means ‘carelessness’. In
practice per incuriam appears to mean per
ignoratium. English courts have developed this
principle in relaxation of the rule of stare decisis.
The ‘quotable in law' is avoided and ignored if it
IS rendered, ‘in ignoratium of a statute or other
binding authority’'.”
47. Therefore, | am of the considered view that a prior
decision of this Court on identical facts and law binds
the Court on the same points of law in a later case. In
exceptional circumstances, where owing to obvious
inadvertence or oversight, a judgment fails to notice a
plain statutory provision or obligatory authority
running counter to the reasoning and result reached,
the principle of per incuriam may apply. The said
principle was also noticed inFuerst Day Lawson
Ltd. v. Jindal Exports Ltd.[(2001) 6 SCC 356 : AIR
2001 SC 2293)”

83. Inany case, we have aready stated that we agree with the conclusion
drawn by the Allahabad High Court in Dipak Aggarwal (supra). Insofar as
the judgment in the case of Nadim Dilip Bhai Panjvani (supra) and ),
Ashish Jayantilal Sanghavi vs. |ncome-tax Officer (2022) 444 I TR 457 is
concerned, there also the Gujarat High Court has followed the mandate of its
own judgment in the case of Mitaben R. Shah vs. Deputy Commissioner of
Income-Tax And Another (supra) to hold that the Revenue is required to

release and handover the seized assets in view of provisions of Section
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132B(1). We have already held that in view of the conclusion drawn by the
Allahabad High Court as followed by the Rgjasthan High Court wherein the
effect of 132B of the Act has been considered, with which we agree, we
must hold that in view of Section 132B(4), the stipulation of 120 days for
release of seized jewellery/gold shall not be mandatory.

84. Itisdirectory in nature as non-release of seized jewellery/gold within

120 days entails consequences in the nature of interest to be paid.

85. Now, coming to the issue as to whether even on merits the
respondents could have retained the jewellery/gold is concerned, it is

necessary to state here that the AO has not passed the assessment order.

86. We have aready reproduced the submissions made by Ms. Jha in
support of her contention that the jewellery/gold have been properly
explained through the process of WTR/Vauation Report, providing the
inventory of the jewellery. On the other hand, Mr. Menon would submit
that the jewellery/gold were found at various premises including the offices
and residence, during the search operation. According to Mr Menon, the
statement of Saksham Gupta s/o Shri Rajesh Gupta, (petitioner no.3) was
recorded on 11.10.2024 wherein he could not provide any justification or
documentary evidence to substantiate the nature and source of the
jewellery/gold, which resulted in the seizure of the jewellery/gold worth
Rs.3,88,60,107/-. He adso stated that it is the requirement under Section
132A of the Act that any asset which has been seized can only be released
after the nature and source of acquisition is explained to the satisfaction of

the AO. This, according to him, the assessee did not do inasmuch as the
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assessee failed to provide any documentary evidence to satisfy the worth of
jewellery/gold was Rs.3,88,60,107/-. According to him, the valuation report
produced by the petitioners cannot be relied upon on the ground that it is
well known that the WTR has been abolished in the AY 2016-17, hence the
valuation of the jewellery / gold carried out on 29.06.2017 is inexplicable.
His endeavour is also that the unexplained jump in the valuation of the
jewellery in the possession of the petitioners needs to be looked into.
According to him, no documentary evidence has been provided by the
petitioners to show that this increase of income was co-terminus with ther
ITRs. He also stated that case of Renu Guptain the application for release of
the jewellery was that she received jewellery worth Rs.1,67,94,003/- as a
result of the oral partition between the members of the HUF on 01.10.2024,
needs to be verified.

87. Having noted the submissions of the parties, the issue is whether in
the given facts, a direction can be given for release of the gold / jewellery by
this Court in the proceedings under Article 226 of the Constitution. More
particularly, when the AO is seized of the matter. The answer to the same,

has to be in the negative.

88. Thisis primarily for the reason that the stand of the petitioners need to
be looked into by the AO to come to the conclusion that the seized jewellery
/ gold has been explained appropriately with proper evidence.

89. This Court cannot act as the AO by relying upon the stand taken by
the petitioners to come to the conclusion that the jewellery need to be

released in their favour as they have sufficiently explained the jewellery /
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gold. In this regard, we may refer to the judgment of the Supreme Court in
the case of Principal Director of Income Tax (Investigation) & Ors. v.
Laljibhai Kanjibhai Mandalia, 2022 INSC 719 wherein the Court held as
under:-

“29. In a celebrated judgment of this Court in Tata
Cellular v. Union of India (1994) 6 SCC 651,on the
scope of judicial review, though in the context of
tenders, is very well applicable to the powers or
limitations of the Courts while exercising the
jurisdiction under Article 226 of the Constitution. One
of the principlesisthat of judicial restraint. This Court
held that:
“73. Observance of judicial restraint is currently
the mood in England. The judicial power of
review is exercised to rein in any unbridled
executive functioning. The restraint has two
contemporary manifestations. One is the ambit of
judicial intervention; the other covers the scope of
the court's ability to quash an administrative
decision on its merits. These restraints bear the
hallmarks of judicial control over administrative
action.
74. Judicial review is concerned with reviewing
not the merits of the decision in support of which
the application for judicial review is made, but the
decision-making process itsalf.
XX XX XX
78. What is this charming principle of
Wednesbury unreasonableness? Is it a magical
formula? In R. v. Askew [(1768) 4 Burr 2186 : 98
ER 139] , Lord Mansfield considered the question
whether mandamus should be granted against the
College of Physicians. He expressed the relevant
principles in two eloquent sentences. They gained
greater value two centuries later: “ It is true, that
the judgment and discretion of determining upon
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this skill, ability, learning and sufficiency to
exercise and practice this profession is trusted to
the College of Physicians and this Court will not
take it from them, nor interrupt them in the due
and proper exercise of it. But their conduct in the
exercise of this trust thus committed to them ought
to be fair, candid and unprejudiced; not arbitrary,
capricious, or biased; much less, warped by
resentment, or personal dislike.”
XX XX XX
80. At this stage, The Supreme Court Practice,
1993, Val. 1, pp. 849-850, may be quoted:
“4. Wednesbury principle— A decision of a
public authority will be liable to be quashed
or otherwise dealt with by an appropriate
order in judicial review proceedings where
the court concludes that the decision is such
that no authority properly directing itself on
the relevant law and acting reasonably could
have reached it. (Associated Provincial
Picture Houses Ltd. v. Wednesbury Corpn.
[(1948) 1 KB 223 : (1947) 2 All ER 680] ,
per Lord Greene, M.R.)”
XX XX XX
82. Bernard Schwartz in Administrative Law, 2™
Edn., p. 584 has this to say:
“1f the scope of review is too broad, agencies
are turned into little more than media for the
transmission of cases to the courts. That
would destroy the values of agencies created
to secure the benefit of special knowledge
acquired through continuous administration
in complicated fields. At the same time, the
scope of judicial inquiry must not be so
restricted that it prevents full inquiry into the
question of legality. If that question cannot
be properly explored by the judge, the right
to review becomes meaningless. ‘It makes
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judicial review of administrative orders a
hopeless formality for the litigant. ...

It reduces the judicial process in such cases
to a mere fent” Two overriding
considerations have combined to narrow the
scope of review. Thefirst is that of deference
to the administrative expert. In Chief Justice
Neely's words:

‘I have very few illusions about my own
limitations as a judge and from those
l[imitations | generalise to the inherent
l[imitations of all appellate courts reviewing
rate cases. It must be remembered that this
Court sees approximately 1262 cases a year
with five judges. | am not an accountant,
electrical engineer, financier, banker, stock
broker, or systems management analyst. It is
the height of folly to expect judges
intelligently to review a 5000 page record
addressing the intricacies of public utility
operation.’

It is not the function of a judge to act as a
superboard, or with the zeal of a pedantic
schoolmaster substituting its judgment for
that of the administrator.

Theresult isa theory of review that limits the
extent to which the discretion of the expert
may be scrutinised by the non-expert judge.
The alternative is for the court to overrule
the agency on technical matters where all the
advantages of expertise lie with the agencies.
If a court were to review fully the decision of
a body such as state board of medical
examiners ‘it would find itself wandering
amid the maze of therapeutics or boggling at
the mysteries of the pharmacopoeia’. Such a
situation as a state court expressed it many
years ago ‘is not a case of the blind leading
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the blind but of one who has always been
deaf and blind insisting that he can see and
hear better than one who has always had his
eyesight and hearing and has always used
them to the utmost advantage in ascertaining
the truth in regard to the matter in question’.
The second consideration leading to narrow
review is that of calendar pressure. In
practical terms it may be the more important
consideration. More than any theory of
limited review it is the pressure of the
judicial calendar combined with the
elephantine bulk of the record in so many
review proceedings which leads to
perfunctory affirmance of the vast majority
of agency decisions.”
XX XX XX
94. The principles deducible from the above are:
(1) The modern trend points to judicial restraint
in administrative action.
(2) The court does not sit as a court of appeal but
merely reviews the manner in which the decision
was made.
(3) The court does not have the expertise to
correct the administrative decision. If a review of
the administrative decision is permitted it will be
substituting its own decision, without the
necessary expertise which itself may be fallible.

@) ...

(emphasis supplied)
90. It needsto be emphasized that the Rajasthan High Court in the case of

Kanwaljeet Kaur (supra) held that the second proviso to Section 132B(1) (i)
of the Act would only get attracted after the AO has determined the liability
and has come to the conclusion that the nature and source of acquisition has
been explained by the person concerned. Thisisfor the ssimple reason that it
Is only after the determination of the liability that the assets/gold should not
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be retained by the department. In any case, asis the stand of the respondents,
nothing precludes the petitioners to seek release of the jewellery/gold
against bank guarantee by filing an application before the AO for his

consideration, in accordance with law.

91. Inview of the above, the petition being devoid of merit, is dismissed.

The pending application is disposed of, having become infructuous.

V.KAMESWAR RAO, J

VINOD KUMAR, J

DECEMBER 23, 2025
M
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