THE 6™ RESPONDENT HEREIN PRODUCED AT ANNEXURE-K1 IN SO
FAR AS THE SAME RELATES TO ORDERING/IMPOSING THE
RECOVERY OF A SUM OF RS. 86,52,163/- FROM THE PETITIONER
AS THE SAME BEING ARBITRARY ILLEGAL AND NOT SUSTAINABLE
IN LAW.

THIS WRIT PETITION HAVING BEEN HEARD AND RESERVED
FOR ORDERS ON 15.12.2023, COMING ON FOR PRONOUNCEMENT
THIS DAY, THE COURT MADE THE FOLLOWING:-

ORDER
The petitioner is before this Court calling in question orders
dated 29-07-2021 and 16-10-2017 passed by the 6" respondent
and the 3™ respondent respectively imposing huge recovery upon

the petitioner and denial of complete pension.

2. The facts, in brief, germane are as follows:-

The petitioner was an employee of the Hubli Electricity Supply
Company Limited (‘the Company’ for short). The date of joining of
the petitioner or his service conditions or even promotions granted
to him from time to time is not germane to be noticed. It would
suffice if the story would commence from the date on which the
issue in the lis has emerged. Between 2005 and 2007, the

petitioner was working as a Section Officer at Hidkal in Raibag



Taluk. During the said period, it is alleged, that the petitioner had
failed to return 69 failed transformers to the stores and had thereby
caused loss to the Company to the tune of 320,03,952/-. An
explanation was sought from the hands of the petitioner, after
which, it appears the petitioner was placed under suspension on
11-04-2011. On the same cause of action the petitioner submitted
a representation that after his transfer from Hidkal Sub-Division,
the Assistant Executive Engineer has in fact sent all the failed
transformers to the stores under D-6 accounts against an
acknowledgment. The representation further requested that an
amount of I8,000/- is being deducted from the salary of the
petitioner from 2008 and sought restoration of the deduction. The
issue did not stop there. The petitioner was again directed to verify
records and submit an explanation with regard to the receipt of

failed transformers at the stores.

3. It appears that on the basis of the report of the 5™
respondent dated 22-02-2012 reporting that there was no proof for
the failed transformers received at the stores on 20-07-2007 as

claimed by the petitioner, the 4™ respondent directed imposition of



recovery of ¥20,03,952/- and reduced the pay of the petitioner to

the lowest scale of pay in the cadre of Junior Engineer.

4. After the said event, a notification comes to be issued on
the strength of an Annual Store Count report that there was
shortage of 36 store materials amounting to 366,23,333/- out of
which 11 items were valued at ¥7,70,381/- which was invoiced by
the petitioner and a direction was issued to recover the said
amount. This was without holding any inquiry or hearing the
petitioner. During the pendency of all these proceedings, the
petitioner retires on attaining the age of superannuation on
31-05-2013. Pension to the petitioner was not settled despite
passage of 3 years and repeated representations. It is then, the
Superintending Engineer of the Division orders release of only 25%
of pension to be the provisional pension, 50% of DCRG amount and
no commutation. The recovery thus was 75% of pension, 50% of
DCRG and 100% of commutation towards loss caused on account of
alleged acts of the petitioner. This is again without holding any

inquiry.



5. An internal report comes to be submitted by the 5%
respondent/Executive Engineer which results in another order of
recovery being passed by the 7" respondent on 18-12-2019 in a
sum of ¥50,30,087/-. The recovery was on the basis of a report of
the Committee appointed by the 3™ respondent to ascertain
shortage of materials in Jamakhandi stores where the petitioner
had worked subsequent to Hidkal Sub-Division. Thereafter, again on
a detailed deduction statement proposal sent by 7*" respondent on
29-06-2021, the 6™ respondent proposes to effect recovery of
386,52,163/- from the hands of the petitioner by order dated
29-07-2021, thereby no pension be granted to the petitioner. All
these happen without holding any departmental inquiry against the

petitioner.

6. On 04-12-2021, comes a correspondence between the
Controller (Accounts and Finance) of the Company pointing out that
no departmental proceedings or penalty orders are issued against
the petitioner for recovery of several amounts. Therefore, the
Accounts Department of the Company sought a consent letter from

the hands of the petitioner for recovery of amounts from out of



pension of the petitioner. This was not consented to but several
correspondences were made that no deduction be made from
pension account of the petitioner. 11 years passed by after his
superannuation but no pension in its entirety or retirement benefits
are extended, all for acts alleged to have been done by the
petitioner for which departmental inquiry was never conducted but
directed recovery to be made. The aforesaid are the averments in
the petition seeking annulment of all orders of recovery and

directing release of pension.

7. Heard Sri Ramachandra A. Mali, learned counsel appearing
for the petitioner, Sri V.S. Kalsurmath, learned High Court
Government Pleader appearing for respondent No.1 and

Sri B.S.Kamte, learned counsel appearing for respondents 2 to 7.

8. The learned counsel Sri Ramachandra A. Mali, appearing
for the petitioner would vehemently contend that the respondents
have time and again unilaterally directed recovery of amounts from
the petitioner right from 2008 till 2013 i.e., up to his

superannuation for 5 years, which recoveries are made without



holding any inquiry. Even after retirement of the petitioner,
recoveries are made from out of pension account without holding
any inquiry. The only proceeding that began was invoking Rule 12
of the Karnataka Electricity Board Employees’ (Classification,
Disciplinary Control & Appeal) Regulations, 1987 (‘the Regulations’
for short) for imposition of minor penalty. The petitioner had
preferred an appeal against the order of recovery of 3¥20/- lakhs and
reduction of pay to the lowest scale of pay in the cadre of Junior
Engineer. This was set aside by the Appellate Authority by
modifying the penalty with imposition of stoppage of one increment.
After the said order, huge recoveries are directed without even
affording an opportunity of hearing to the petitioner. He would
therefore, seek quashment of entire proceedings and consequent

release of all terminal benefits.

9. Per-contra, the learned counsel Sri B.S. Kamte,
representing the Company would submit that inquiry was initiated
by drawing up charges on 26-12-2011 and reply from the petitioner
was sought and penalty was imposed on 05-04-2012. It was

recovery of ¥20/- lakhs and reduction in basic pay to the lowest



scale of pay in the cadre of Junior Engineer. An appeal was
preferred and the Appellate Authority modifies the order, after
which a Special Inquiry Committee was constituted to find out
shortages in store materials which submitted its report on
05-10-2019. It is after this, the petitioner was held guilty and
recovery to tune of ¥50/- lakhs was directed. It is admitted by the
respondents that only departmental inquiry that was initiated was
in the year 2011 which also culminated in imposition of penalty on
05-04-2012. Rest of the recoveries made is without holding any
inquiry. It is the submission of the learned counsel that when loss
is found on account of acts of the petitioner, the Company is
entitled to recover and not pay any terminal benefits to an
employee who has indulged himself in grave acts of misconduct.

He would seek dismissal of the petition.

10. I have given my anxious consideration to the submissions
made by the respective learned counsel and have perused the

material on record.
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11. The afore-narrated facts though not in dispute would
require to be deciphered threadbare. The saga against the
petitioner commences from the time when he was functioning as
Section Officer in Hidkal. That was between 2005 and 2007. The
allegation comes about in the year 2008 wherein it is alleged that
the petitioner was responsible for non-return of 69 failed
transformers to the stores which has caused loss to the tune of
320/- lakhs and an order of recovery of ¥5000/- from out of the
salary of the petitioner was imposed on 18-02-2008. The official

memorandum imposing recovery from salary reads as follows:

“@@53 asg;&’m ot

DFOD:  DPOTOT TODSSEENGT, TR o1 ADTRNTO  GUReg
&OSDNTTBE JT0T BOD.

NWGe: & Fe30 T HO: FIO/T/EIE /S /TS0 T-I/A0T-8222
D0F: 98-&-9002.

€ D.20F.DFOTVT 5.90(D), A8 & Q ID Fomg &.D.TF0R, d0TE
I & Lo SEFST TIADY ToVRFOCTRN  FORFAT eSO
QoL FIE TOTIENIRY, wngmg" &OSDNAIDYRY. JTO  FJoxos
mwz@z NEeDDY S0T0Z FOTRNDIE. O TTRNTE Wiy eI e.
955258 00.00 ifé”edgz f-i7ntolebslntef a’cs’&’zs’g . $00.00 toZ ;J"_Zga‘@—.‘)OOO’ oo
mac::mgcv & SBRVF FECETRNG, THOHTON & FedeOoom RRCET
FLATA PR QRYTC V30 ERPDTIY. &Zoor &% DT, 20 CTRNG,
YOI, FOTICD AQVDATY, TOTL FPIHONN ARBL DFH O DRI
FFT &NZ T G g%’c’a‘mﬁ SSTHNT TR

Ao/~

FOOVE QDoFETE HEIOD03TD (D)
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FOQWF D) ToOF g0
F0.00.7.50.0. FF&3Tge.”

(Emphasis added)

The aforesaid official memorandum is clear that it was not a
product of any determination of loss against the petitioner as no
inquiry was conducted to fix the responsibility. Long after
imposition of penalty of 5,000/-, comes another official
memorandum on 15-01-2010, to continue recovery of the loss

caused. The official memorandum reads as follows:

“@@53 aegau‘m ot

DFOD: DPOTOET TODIEFNIL, QVREOF LOSTONIT Tolke AsXoTD
SOONYT, FITE RO,

ge: 1) ciag@aa@ﬁ@b(@o.ad ). TETED PO TOO  TZ :doszg:
T/E(¢20.59)/684-88 HT00F: 28.01.2009.

3 D DEF SDEITIVT FOAD YOLACOVT EDATFOD YR & &Hodd
ToONCO TP FDOOTIVN 5@5«3@2 ATELASDS  @PRADY  FOFPoD
DPOTOT  TODIFEI,  WBRE  HOSNIET  ROD  FYT  FVROAT
FOOIRF BTN 00T SPATOZ &eIe eéd) FPIT, @&0 FeIG esFesd
2010 Feaw  Sonmedom de. 3000.00 71¥0Z  S0ODERFED & DROF

SDEITTPAS,

870 FODFBCTNY T0L, TODTFEY ADFF | TODTFEY Fpg
! | AJ14.169/RBG-7229, Dt 20.07.05 25KVA 44260.00
2 | AJ14.169/RBG-7239, Dt 09.08.05 25KVA 44260.00
7 | AJ14.169/RBG-7240, Dt 09.08.05 25KVA 44260.00
4 | AJ14.169/RBG-7250, Dt 27.09.05 63KVA 66200.00
5 | AJ14.169/RBG-7287, Dt 12.12.05 63KVA 66200.00
6 | AJ14.169/RBG-7301, Dt 04.01.06 63KVA 66200.00
7 | AK14.169/RBG-7221, Dt 17.12.06 25KVA 44260.00
§ | AK14.169/RBG-7223, Dt 17.05.06 25KVA 44260.00
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9 | AK14.170/RBG-6179, Dt 30.03.07 100KVA 90000.00
10| AL14.170/RBG-5521, Dt 23.04.07 100KVA 90000.00
1" | AK14.170/RBG-6143, Dt 05.03.07 100KVA 90000.00
12| AL14.169/RBG-5569, Dt 18.05.07 63KVA 73500.00
3| AK14.169/RBG-7207, Dt 22.05.07 25KVA 50700.00
4 | AL14.170/RBG-5591, Dt 31.05.07 25KVA 50700.00
151 AL14.170/RBG-5593, Dt 31.05.07 63KVA 73500.00
16| AL14.170/RBG-5594, Dt 31.05.07 25KVA 50700.00
17 | AL14.170/RBG-5595, Dt 31.05.07 25KVA 50700.00
18 | AL14.170/RBG-5616, Dt 14.06.07 100KVA 90000.00
9 | AL14.170/RBG-5622, Dt 16.06.07 100KVA 90000.00
20 | AL14.170/RBG-5605, Dt 07.06.07 63KVA 73500.00
2l | AL14.170/RBG-5607, Dt 08.06.07 63KVA 73500.00
22 | AL14.170/RBG-5608, Dt 08.06.07 63KVA 73500.00
23 | AL14.170/RBG-5556, Dt 10.05.07 63KVA 73500.00

) 1513700.00”

Those recoveries are initiated against the petitioner without
divulging determination of the amount of loss. This is the first blush

of illegality committed by the Company.

12. On 26-12-2011, a kind of charge sheet is drawn up
against the petitioner invoking Rule 12 of the Regulations which
deals with procedure for imposition of minor penalty. This results in
a penalty being imposed against the petitioner which was reduction
to lowest scale of pay in the cadre of Junior Engineer. The subject
matter was the same that had led to imposition of recovery of

35,000/ i.e., loss of 69 transformers in Hidkal.
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13. The petitioner was later placed under suspension pending
initiation of regular departmental inquiry which never came about,
but what comes about is a penalty i.e., imposition of ¥20/- lakhs
and reduction to the lowest scale of pay in the cadre of Junior

Engineer on 05-04-2012. The penalty so imposed reads as follows:

A\Y

SGooT FD.P0. PFOT (B0 X D) dWOFIND 1987

dawvad 90 (1) o (Iva) oBawg s TomdInen exroeNTyd. &good
& FENT0Z ST TROBICDNT,
IZ~i4 ,‘J'OG‘ZZJ;: 23/9e()/ IR/ TS/ 9385/2011-12/72-83 Doz 05.04.2012

& TEOITY DY TRINGT, E&POODFDN TOICDY 8.20.800. F9500
(F.2.0. D@ &He) DoFTAO 1987 T QoD 12 TS 6O oD 10 D&

10a oRcwy FHIToD PQRFODK, RV T I L. & wIbed opcgs
ELOVOFOD (D), Torb S TPEP0 FIOVF DX TOF FT X..7.50.0.,
2EPED I .02, DFPITOT, FOOD YOBICODT(D), YT G & FINDoZ
do&aﬁ/f%f@z DRX B3I d@d@;ﬁ)g’&ﬁ

1) somdA Iovaem e, 20,03,952=00 Fewomdy  Smende
ToOTHERORDST FPITTY, §3D TR eI Hpwon, FPEoN Fesw,
A’J%’g :ﬁ?@&g ool ) gjaia_:;# za’aa:g/gaa:g neos TTeCRS Somey
&FedAT, e ch:ﬁzgz SPFOD A’Jg_.g ﬁc}zgﬁ%’oﬁ maaabez@g@m
&ozo mad:mgafcwzs’ e PId &P50n 3094 Sore
SIoRT, Doéptecey méé@@g@m

2) &Peow stwe ez (Basic Pay) Scesmaoim, soan gomdeahd()
@Zod Seaw Jeedad G T FeITE Woado &N ANDRRLBYD.

3) ORIH STV, FPE0N WINPT QWRPERIL BRI
oEen Dedbs TDPH. W0 Sed avoYEe Oened 3w &b
YOOZT Fe3 083 T Domb ToNrSTYED.

4) F50F Femw IYETY DO

o/~

05,0412
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@@655 @003 (D)
TorR S TRPFIOND 50 DX To J3, $ERHCE
ABIONE FOODFATOFDE SLICDOTO(D),(8)50 S0 o gorT,
FODHFOR, BWDOR QTT TVVP0TO FRCEAT TPV TSI,
FOLICDNE, Q0D FSONT, QTVOF HOT 4653 TE
RSN 85 8630 60PN, ”

(Emphasis added)

The petitioner prefers an appeal against the order of penalty.
During the pendency of the appeal, the petitioner was to attain the
age of superannuation on 31-05-2013. Then comes a notice dated
28-05-2013 three days prior to the date of superannuation of the
petitioner. The notice reads as follows:

‘Apele-

DFOD:AT-2011-127¢ DT evr9ed Docded dedsabe) evoesard Dchferry &posa

FP3DY I, g S VDT D& DO 3TADY D&y BOD.
e sy gedcoan T F025:2383/500() /S/RE/12-13/9877-78 D3008:20.12.2012

* ok X K

9€ ¥ VB0, 38ah 2023)a0Tc)).33 & “7‘%"" JB0e Seow) efecoo”
TOITFOR eIenvEeess e ey, & ey BB Jerricd eurys) @eed0A e
FIDT ©5(2011-12)o0 Q7 Dodes eurnye) defsabe) aavedr-11 Jeabfjeri) &oeos
sowaoded Sy @QsF &abo300)(d)) Ssabe D) oo g3 8e7ed @IS0
Jariedeees o0 @@g’a‘ wfgﬁm Tz zoag.-wdi/:w(co)/wdp/:d/so:/zo1z-13/3z72- 78
Qaeos: 7-7-2012 8 ZJ50 2ty de.- 7,70,381-00 (2% &F 0Z & F9I0 o) ~eT9
QoaERoty e ) MYy wLevdme IFVrtevIs RAJad JFoDIAD. Barte ey
Nave Fedavowd BF908:31.05.2013 Oocd Taleedhd @eordds Zawg XoO
JFDDEY JIYows O FEorieviey i@, Bebdbor FUT dTFbI
&3] eoeasy N Jat), abeef H&? 5.0.:00.5° S00(NFE0e. dWaboZ e &) ebee), )
eIoTTTs-19870 &&a0 37 gab &vAF eJa0ad) d02VYwE, 3 DRIV 5208 VTV
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nagy «JeBd. @uoedy 00 eI 0 IS waoey aF) DoDraTaby
awbabdeyUervYed 3Yab, wad &odad SEITNIE.

To/~
BoQVEITIEDS R023:)eaDT|(c))
&9 @) @o JeIarT, BeIDS0), BB

7ie, T TOODF. 50 CIOF DO TB. Q020N T(Z e BT

BE . DEF.ENFTDVT.FOAN SQEONED TR DIGNX) D QVTLRNT

Q0(D)33 55))@9@5? D30z Feod OTOBRCE  OFT  STVJOZ0 G FIMT)

elecvoo? ofnpRea el 2,080 TEW, Fiinloleooinlolel
BOMRYY  WERCOD  FICDY  OT0FZROON
oo TR S FeIeor F50&s Bo.”

(Emphasis added)

The notice mentions irregularities committed in the stores when the
petitioner was working as a Section Officer at Jamkhandi. The
observation in the notice was that %¥7,70,381 which was the
responsibility fixed against the petitioner was yet to be reconciled
by the petitioner. Therefore, three days time was granted for such
reconciliation. The petitioner pending submission of the reply
attains the age of superannuation. Pension was not paid on account
of non-reconciliation of the aforesaid amount as observed in the

notice.

14. As noticed supra, the petitioner had preferred an appeal

to the Appellate Authority against an order of recovery dated
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05-04-2012 and the Appellate Authority entertaining the appeal

modifies the penalty on 16-10-2017 by the following order:

%

i~ Afoszg: 8353/5090(D) /550,/5:0,/16—17/,CYS-6 1 Da008:16.0CT.2017

5..50.89500 (A8AD) DobsXee 1987 O Faager VIl 08 gusaed eQs0s
Qe &edr, a.’z)ae))r QozJeaDO? (), ef¥imed) @deab, @ITSoA). eferioc) @orte abee), e
G9DB20aV0T TR e90¢ES X023 IADO()) Boabs &) T &3, BITS0A., &38R, e
oa0 5/\1} BT ST ?\7’0&%’: 23/0e9() /R /TS /938/2011-12/72-83 &: 05.04.20120
IW FeDT SLIeTIY o BD, §e . deF.avSovre0. 6ab RoesIeabo (<) (D),
21209 REVID 119, 238,68 R0 JIG & F¥NW0S SiedI EpOBWIe.

1) abee)FeIaby eoNesbTesNa.

2) N0 Talwe JHS @D Oe08 31-05-2013 O &OOF word) Iared
DD o) DodFs Tedw d@a)orffq’){ DISON  Soeded m?oaef,ﬁs"od
wbavERRYJD.

3) 8o@? @ondalerd Cie.20,03,952.00 &pwerLae) eerne avdbEpolde
desory &8 ae8 ewvd aewenxy) APEON JFS Ieglnvod
avovEeRYIa oS0 avbabeeyielesens dperd eed evYDd APPSOV HOad
Borte eIoadrTvRY aveyriocey &asensyIe.

4) OVVB) DYDY IS0 VSIS aleIwende sababdae owsrer
QeDF BaBYel. alacyaie oesis) VaBab e WYY ea™y 0bE oes docd
Oy

(Emphasis added)

The appeal was accepted and recovery is restricted for one year of
annual increment prior to the date of his superannuation to be
made from pensionary benefits and also to recover the entire loss

of %20,03,952/- caused to the Company from out of terminal
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benefits and if it falls short thereof to attach movables and

immovables of the petitioner.

15. After the said order it appears that the petitioner again
represented to the respondents seeking release of terminal
benefits. Pending grant of complete terminal benefits to the
petitioner, the Company appoints a Special Inquiry Committee to
inquire into the alleged loss caused by several officers in the stores.
The Committee so constituted appears to have submitted a report
on 18-12-2019. The result of the findings of the Committee is again
an order of recovery of ¥50,30,087/- against the petitioner and one
other officer Sri A.R. Patthar. The order pursuant to the
recommendation of the Committee reads as follows:

‘Beds:
1. 3¢ Gdeaaao0 & e359,a, oabrdDords e)abo30d)(d), &0 D@ @o
19cee) JeIort, @eITE0n) eFeToc) Borte eI, JTeT SV TS, efertoc)
00 J08 &3 wog): 5545- 49, Omeos: 05.10.2019.

2. ©90¢e38 22)ao30 (), &0 &) @o &S &eJed, @IS0, er et 0o
escged xfo&efr :20238,/09¢9(2 ) /eI /TT/2019-20/d&3001° 00543, OV208:27.11.2019.

pats:

D¢ 2011-12 Oocd 2014-15 O e&pabd) @ITS0n) eedod  Jesafead
QUNYEDY Soweor EpUSaD JV0DD dPIDRY So@bABabed, a’mrg’f az’fa'rw@a—)’a'
ecd8d), @ITS0), @e)y 000 Jerdoe bedrs, a’mrg} a’v&?)f e92)abo30a)(<),
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@ITE0r) efyrTec) oAb, efvTec) OD0 ©edE gown &3 To&): 12290-99, Hweos:
22.03.2019 orjab §e @dead@aol & 23598, 5oV Iords )abo30a)(dd), &0 &)
@0 M9yeDetd cJetart, @eIDS0r) eFsimoc) oxd eﬂf;e)}ga’ai)g 0230 Jdoem 3o Te3ab
S00avAY &508, 3¢ o M8 DSV, S S0ah wo(c)) weEborr so@ It Loefesaty
uree LAY &eos s de. 50,30,087/-RY ILOaES0 I8 ddv@rvod
DAPIS Vordey darte e o B0° 5390, Agd 30ab ®o(d)) w00l So@IIT eveSesIn
Ur9E TVANTY &0 oZ de. 31,43,504/- MYl D00 Jeyd dae@nvod
Sdpeed esew dor) ©eES eRaboS0(d). Fo DB @o FHE 86feb, BITHO),
WNOEREE T 8030 HaWsS'S, IO &S HPE00T @R dmelesoNe Jiy 3
NSV, g EFea® Borte Soedd PSHY . EPOS dpFa) wOERY ey & SYvos
escre30eA0.

e TAYO/23EB/EIS() /S/AS oA () /2019-20/10782-90 OFo08:18 DEC 2019

2 | g3 Ve TIDANY | TRDSTIesNDS IS DTy | PARY  HReT
~ VD
P00 B0 oz | e de.nve g
BoD) dp.71e) &003 at"vag
aR.mee.
1 e 0 25 TRO TPEORD o & eI IIrTIEEES
SOFTTDT,
ogg Jeroried®  Sdaleedy 3 @podde
= 50,30,087/- 50,30,087
2.90(2) Zaws, PS/als) Jegaris
@0.3.50.30.087/- 1Y .65 adY
BR&TTNDID.
2 3¢ D &0 qu)(_gwa—)’ma’d/a 10,00,000.00
IO, AFZ =
3.90() s efea® do. 14,10,286.00
Soeied boerad e | 17,45,254.00
31,43,504/- (31.12.20190 ©0g3) 31,43,504/-
26y db. 41,55,540.00

&aed: 86100 O Soedefah @030 &oepT3al FO3e e eVrges Toc)TY Ep0S

DBy WO VB8R D)

Fo/~

FOONE QEVETE ¢gI00ZTI(D)
&0 &) &0 JeIorT. BITE0) BEVV0A.”
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Pursuant to the aforesaid order, recovery is again initiated from out
of the pension of the petitioner on three scores. The order of
recovery reads as follows:-

“WVN)TY JAVUorDT0 & erie Ve Ipe 0o &a08) dalee I3 Soedsd Dae3)rye)
TPBDRY BOODESS WBEROD ZoE GVIID B0eded DoLP WIBY GTITTAD
BEBDY & 23,0 0drT O3S DOTRNES.

1. Boeded Teao &3 3903 Barte Iaded OesrTy wed: 01.

2. Beda Jeaw v @3: 01.

3. 83F g Bodd NS LB 81ed ©0FS oo SO EPT Teo PIS e
T03J -32 08 DoVSIST J:01

4. Boeied 833 Do 1 8ol 22 : ot.

5. 2es@o 100 O&) B039,08 JTyod TedN D@ 2esmo 50 Oa) &)

o

VTPV Doz Vol & 86fed WG goawve @I ToY DL EPA

&

2L bGs

TeTo P8 &3 oY -32 08 DowOTIAD: 01.
6. 8/€.00.83, EVBIVLI0. REIT BITDPEEIE YBAD 29323307 &) Bes0E) &) - 01+02.
7. 8. . e &VBINT0. R0 Wb e &) Bes0E) &3): 01+02.
8. 3¢, .08 DBIVDI0. X0 A3 LY &0 3eal ZaVoe) &) : 01,
9. QVIS JT°S Tt DY) boaBd i Q) Bes0r &3 : o1
10. AT, €3 efe erodab @3: o1.
11. Joc I 380 &7, D030 2y Taes 2e3 ey ot 3,0 &3: 01.

12. Do IS

f- FEecRS Fden JeBAT | JISony | SR IPFTD FPFoOT
o )
T ects wogg 008 @b Aesabgegn | FAg
= VO EROE oelesos
D i 2 I RO EniCIA e
7 EIQVENTHFBS Jdpe@ed | 8,25,000.00 | 1,90,000.00 6,35,000.00

edabo30a) J) seabe &) | @Oa3earT
DN JeTorT BTS00, sfa;)

PeIeT0 00 &3 D0 Y epT A
& Bades/ e DeN D987 3933-35 | HolDAD
Q@07 :-25.06.2007 g oo

2O,
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DTOTT
Bo0VENDIF BS gjg e | 20.03,932.00 | 68,700.00 19,35,232.00
ToewD JeTar @eITE0) &;‘Zd’ﬁm’
Py 050 B3 Do Z o,
G/ Bandey et
2/%0’/%@@5’/]3]6[—65
OT008:05.01.2010 o7k
@Jﬁfgi &EI0DOZOTV(<D)
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Then comes an Official Memorandum dated 29-07-2021 which
directs recovery from out of pension of the petitioner which reads
as follows:

“—0Deg 3 gode I3):-

FfFFAFFAF
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3¢ o.@e5 D500 300 @023)ead) (<) 338118 I3 JS0me Seod
efeernd @) Hw905.31.05.2013 Jocd &aleeda 3 &oodD &as exorT eirrereie
af)oai/aoaéaimﬁd)a’dag bo@BdaeRNd.  eeregects  Jeedord @0 080 doedds
GUITIVRY 59, Q528(es0.@) eenevdeessonbon 3808 T, Soedkd ST
2¢25% Oowd 2e.100% & &eid 6 3oy 30308 Soeikd &) 2e.50% Oa) Ja)d
VDT ai’m(g; a’v&gf B8O QBONR), I &eied @ IB0r), &)y X0 DO,
GoIE B0eded &) i3 VBTN AeBed &)0ee0dST 03N w¥BEl), & FYAV0S
o208 &VoEeaA.

1)8753008:01.06.2013 Oodd Jecdefedars 2%,100% O Vodalon Boeded Te.26,442/-
(9807750 do @& 390 )0 Foey, AU VOSSR Vo3)

2)de. 50% oa) I3 evamed de. 4,36,293/- (€950T¥e) de. Moey, ©F o3I TaID
0D A0 Fpo)Bed) o3)

PPE0I00 e woefesor TIAVANY H0F o 06,86,52,163/- 11V,
Ddeend SeklessANI. $gOom FPB0IIT Jedlessn ) Shrrriete Dpced B
oz @eoneds deBaeod, WOT HeZD) axe @vod FDIVIIDIDS IS
ey rive) avde rebeptien sdeddot”

(Emphasis added)

The amount is now projected at ¥86,52,163/-. This results in
another communication to the Executive Engineer to recover the
same from the hands of the petitioner. The relevant observation in

the communication reads as follows:

gxo. (7) bodd (11) O &0 ey oZ de.50,08,655/- Ny DeersdriePdIos,
aleIdle K07 Teaby en3HIOe.

vyTe ovvo dpd de.36,43,528/- rfvfu'a)' ,oaj,g m?oaj,ﬁsfg 2V0F aeden
I3 5a3eb, erid FS0IIT Jedda 2.ey) FVegyny s, Srerife dwbE aelo, @)
wISWS S0y O deaefesen HeId JTonY Tei/ededs GIrval
N3SDIO.
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e (2) O @500 GEon FaTgasd) (8EYE ) dedow), I &6,
30.6).7.80.0)., @e)y 0D ReeidDoS & ZHIPPARY FITeV J¥oeE 2080
R828/7P500 g b BAIDT HOE) avedde obod TIBDIOY.

abeef 3900 darte Epeg 50 Foorle) NXROIDD g STYRY TODBD,
DU DT/ TV &30 08/T Soeded eboeie0d3 @adEo0 V& a.’v%)f @o23deao? (<),
Boabs D& oW Jeal, @.d.7D.80.A)., efTec) UD0 egagabideolT Guoadaby
Y02 &Vaa3ede Hried SeiedrT FOTey oL@ 0Z Jier BN eD.

wodaded, abee)or )3 EPoDE FPSON Xedd RS, Soekd 8EE, darte
Ve (1) O Gaeadadl) & &3podrT erndd &olNweeAs.

3, JIz9.3,

Fo/~
04.12.21
o3 520820 (50.¢7 & ).

e 8658, @.c).70.80.)., &) g.”

(Emphasis added)

This results in a subsequent communication to the petitioner
communicating the aforesaid amounts of recovery by alleging
shortage at the time when the petitioner was functioning as Section
Officer and two Official Memoranda are issued on 14-03-2022 which
read as follows:

0083 grese 33

Jmab: e eder, @00, DT, JZ 300 Koddeabo(dd) wDT S0y
o2leab o)) Bgab 8 &oeradad o Do Ial &O.
ven: & 867ed ¢des s ZoaTo &3 rﬁo&g}: 29238/ Zon)R0()/ e/ TeI-1/57-3/
18018. Haoos: 25-02-2022.
()
de. 8O F00. BDDI0. I 300 woBdeabo(d), 33/11 89 Jy&
JB0@0 8eot). T30, efecol RET FE3a)eT9 JeINDE) SoAVF I bVI&TT HF208:13-



24

06-2005 38ab @oe3deaboi(d) &grt @weeyd &polwar apegd wdaly i) &Eoed
wBab GegIo dps de. 1,07,011=00 NYY @3RI IO ~P50J0
NVE/B)ITEOR., 7T )0eIeEt) PSE,, &IPS By e esried5e.

Ho/~
BOAVEIDIEDS R023Iead o))
B0bE V@) IO, eI, Y0,
eneaeees.”

“:aﬁq’, & goave &)

Jaab: ge. edef, &;00. DEaT0. )3 36ab woesIeano(<)) a0 05 ATy
TS 063 0 ¥DQab TSI 3BT YT HOD.

(***)
de 80U @00, D00, IS 30ab woBdeavo(d) 33/11 &Y IS

JB0@9 Beory, 3,0, efeesnr U0 &ed)@babah 05 HINY &Feany 063 Oz5aby aoeied)
8y, Boeded Teawo IO 959 e300 atd@art sod aodd 05 ANy deany oz de.
14,721=00 775~y Soeded Do @Ye) sBarie voew e85

T/
BOAVEIDIEDS R023Iead o))
B90VE D) DI, JeIorT, Y0,
eJorieEeees.”
It is then the petitioner has preferred the subject petition seeking
the aforesaid prayer of quashment of all the orders of recovery. All

the recovery orders passed against the petitioner have resulted in

ordering recovery of ¥86,52,163/- from the petitioner.

16. What shocks the conscience of the Court is that the

Company has behaved as if it is the personal fiefdom of the
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officers manning the office. They appear to have blissfully
forgotten that there are Rules and Regulations to be followed before
imposing any penalty. The petitioner who was an employee
regularly appointed, is treated as a chattel and is imposed penalty
after penalty of recovery of amounts initially from the salary of the
petitioner, and the latest from the pension of the petitioner. No
inquiry worth the name has ever been conducted against the
petitioner. The glaring illegalities are that recovery was initially
ordered in the year 2008 for the alleged loss of 69 faulty
transformers. The recovery was from the salary of the petitioner to
the tune of ¥5,000/-. No inquiry is conducted. After three years of
recovery, the so called charge memo invoking Rule 12 of the
Regulations is issued for which recovery had started three years
ago. This results in imposition of penalty, all over again that is
recovery of moneys which had already been started three years ago
and reduction of petitioner’s scale to the lowest in the cadre of
Junior Engineer. With all these the petitioner retires on attaining
the age of superannuation. The recovery did not stop and no
pension is paid to the petitioner. The recovery again goes on

increasing from year to year, investigation to investigation, discreet
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enquires and appointment of Special Committee for inquiry into
shortage of transformers and to none of these, the petitioner is
privy. No notice even issued to the petitioner seeking to show cause
as to why recovery should not be made. This is the least expected
of any employer either private or public; in the case at hand, it is a

State under Article 12 of the Constitution of India.

17. If huge recoveries are to be effected from the
salary/pension of the employee it ought to precede by a regular
departmental inquiry; fixing of accountability, determination of loss
and hearing the petitioner as to why recovery should not be made
on such determination after following due procedure in law. None
of these necessary procedures for initiating recovery are even
followed by the Company against the petitioner. There cannot be
better illustration of the employer taking the employee’s rights for a
ride and imposing huge recovery of ¥86,52,163/- against the
petitioner. The petitioner who has retired on attaining the age of
superannuation on 31-05-2013 is fighting for grant of pension even
as on today after 11 years of superannuation. It is not paid on

account of recoveries against the petitioner all of which have been
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ordered in blatant violation of the principles of natural justice. The
case at hand appears to be sui generis as constitutional Courts
would rarely come across such grossly arbitrary action by the
employer, against its employee, the petitioner therefore, becomes
entitled to restitution for all the illegal acts of the Corporation. It
becomes apposite to refer to the judgment of the Apex Court in the
case of MANOJ KUMAR Vs. UNION OF INDIA AND OTHERS'.

The Apex Court has held as follows:

“"17. Judicial review of administrative action in public
law is qualitatively distinct from judicial remedies in civil law.
In judicial review, constitutional courts are concerned with
the exercise of power by the State and its instrumentalities.

18. Within the realm of judicial review in common law
jurisdictions, it is established that constitutional courts are
entrusted with the responsibility of ensuring the lawfulness
of executive decisions, rather than substituting their own
judgment to decide the rights of the parties, which they
would exercise in civil jurisdiction (Sir Clive Lewis, Judicial
Remedies in Public Law (5th edn, Sweet and Maxwell 2015).
It has been held that the primary purpose of quashing any
action is to preserve order in the legal system by preventing
excess and abuse of power or to set aside arbitrary actions.
Wade on Administrative Law states that the purpose of
qguashing is not the final determination of private rights, for a
private party must separately contest his own rights before
the administrative authority (HWR Wade and CF Forsyth,
Administrative Law (11th edn, Oxford University Press 2014)
596-597. Such private party is also not entitled to
compensation merely because the administrative action is

12024 SCC Online SC 163
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illegal (Peter Cane, '‘Damages in Public Law’ (1999) 9(3)
Otago Law Review 489). A further case of tort, misfeasance,
negligence, or breach of statutory duty must be established
for such person to receive compensation (Henry Woolf and
others, De Smith's Judicial Review (8" edn, Sweet and
Maxwell 2018) 1026-1027).

19. We are of the opinion that while the primary
duty of constitutional courts remains the control of
power, including setting aside of administrative
actions that may be illegal or arbitrary, it must be
acknowledged that such measures may not singularly
address repercussions of abuse of power. It is equally
incumbent upon the courts, as a secondary measure,
to address the injurious consequences arising from
arbitrary and illegal actions. This concomitant duty to
take reasonable measures to restitute the injured is
our overarching constitutional purpose. This is how we
have read our constitutional text, and this is how we
have built our precedents on the basis of our
preambular objective to secure justice (The
Preambular goals are to secure Justice, Liberty,
Equality, and Fraternity for all citizens).

20. In public law proceedings, when it is realised
that the prayer in the writ petition is unattainable due
to passage of time, constitutional courts may not
dismiss the writ proceedings on the ground of their
perceived futility. In the life of litigation, passage of
time can stand both as an ally and adversary. Our duty
is to transcend the constraints of time and perform the
primary duty of a constitutional court to control and
regulate the exercise of power or arbitrary action. By
taking the first step, the primary purpose and object of
public law proceedings will be subserved.

21. The second step relates to restitution. This
operates in a different dimension. Identification and
application of appropriate remedial measures poses a
significant challenge to constitutional courts, largely
attributable to the dual variables of time and limited
resources.
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22. The temporal gap between the impugned
illegal or arbitrary action and their subsequent
adjudication by the courts introduces complexities in
the provision of restitution. As time elapses, the status
of persons, possession, and promises undergoes
transformation, directly influencing the nature of relief
that may be formulated and granted.”

(Emphasis supplied)

The aforesaid observation of the Apex Court is completely

applicable to the case at hand.

18. It is trite that penalty can be imposed against an
employee and the said penalty unless it shocks the conscience of
the Court would not be interfered in the normal circumstance. Here
is a case where without holding an inquiry orders of recovery are
slapped against the petitioner time and again during his service and
post retirement. Therefore, for the reasons that recoveries are
effected without even conducting a departmental inquiry worth the
name in tune with the Regulations, the orders impugned would fly
on the face, for it being passed in blatant violation of every known
cannon of law and the petition deserves to succeed with a direction
that all terminal benefits that the petitioner is entitled to shall be

released to the petitioner without any loss of time, including the
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costs of litigation and payment of interest for withholding the

terminal benefits, failing which, the petitioner who has been left

bleeding; would never see the wound healing.

19. For the aforesaid reasons, I pass the following:

(a)

(b)

(c)

(d)

ORDER

Writ Petition is allowed with costs of Rs.1/- lakh to be
paid by the Corporation, to the petitioner within 4

weeks from the date of receipt of a copy of the order.

All recoveries in terms of the Order dated 29-07-2021,
passed by the 6™ respondent/Superintending Engineer
(Ele.), HESCOM and also the order dated 16-10-2017,
passed by the 3™ respondent/Chief Engineer (Ele.),
HESCOM stand quashed.

Mandamus issues to the respondents to settle and pay
pension and all terminal benefits to the petitioner on his
superannuation with effect from 31-05-2013 along with
interest at the rate of 6% p.a. from the date they
became due - date of superannuation, till the date of

payment.

This order shall be complied with by the respondents

within a period of four weeks from the date of receipt of



31

a copy of this order, failing which, the petitioner would
be entitled to an interest at 12% per annum from the

date of superannuation, till the date of its payment.

Sd/-
JUDGE

Bkp/cT:ss
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